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PROCUREMENT  REGULATIONS 


AGENCY:  Department  of  Energy. 
ACTION:  Proposed  regulations. 

SUMMARY:  The  department  of 
Energy  (DOE)  was  established  by  the 
Department  of  Energy  Organization 
Act  (Pub.  L.  95-91),  which  was  made 
effective  October  1,  1977,  by  Executive 
Older  12009,  dated  September  13,  1977 
(42  FR  46267,  September  15,  1977). 
The  Act  consolidated  in  DOE  various 
energy  functions  previously  performed 
by  several  Federal  agencies,  so  that 
Federal  energy  policy  and  programs 
would  be  effectively  coordinated  and 
administered.  The  Act  transfers  to, 
and  vests  in  DOE  the  functions  of  the 
former  Federal  Energy  Administra¬ 
tion,  the  Energy  Research  and  Devel¬ 
opment  Administration,  the  Federal 
Power  Commission  (now  an  indepen¬ 
dent  collegial  body  within  DOE  called 
the  Federal  Energy  Regulatory  Com¬ 
mission),  and  certain  functions  previ¬ 
ously  performed  by  the  Interstate 
Commerce  Commission,  the  Depart¬ 
ment  of  Interior,  the  Department  of 
Housing  and  Urban  Development,  the 
Department  of  the  Navy,  and  the  De¬ 
partment  of  Commerce.  Under  the  De¬ 
partment  of  Energy  Organization  Act, 
each  of  the  agencies  or  parts  of  agen¬ 
cies  that  became  part  of  the  DOE  on 
October  1,  1977,  has  authority  to  con¬ 
tinue  to  follow  its  formerly  applicable 
procurement  regulations  until  such 
regulations  are  modified,  superseded, 
or  terminated.  DOE  is  now  proposing 
consolidated  procurement  regulations 
that  will  bring  each  of  the  Depart¬ 
ment’s  constituent  organizations 
under  the  umbrella  of  a  single,  uni¬ 
form  regulatory  system. 

DATE:  Comments  must  be  received  on 
or  before  June  13,  1973. 

ADDRESS:  Comments  should  be  ad¬ 
dressed  to  the  Office  of  Public  Hear¬ 
ing  Management,  Department  of 
Energy,  Box  SO,  Room  2313,  2000  M 
Street  NW.,  Washington,  D.C.  20461. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Martin  Kestenbaum,  Acting  Direc¬ 
tor,  Policy  and  Procedures  Division, 
Procurement  and  Contracts  Manage¬ 
ment  Directorate,  Washington,  D.C. 
20545,  Room  C-167,  telephone:  301- 
353-5526. 

SUPPLEMENTARY  INFORMATION: 
The  Department  of  Energy  Procure¬ 
ment  Regulations  (DOE-PRs)  are  pub¬ 
lished  in  their  entirety,  as  proposed 
regulations  in  this  issuance  of  the  Fed¬ 
eral  Register  in  accordance  with  the 
requirement  of  title  V,  Department  of 
Energy  Organization  Act  (Pub.  L.  95- 


91)  and  the  Administrative  Procedure 
Act,  as  amended,  (5  U.S.C.  551  et. 
seq.).  Under  section  644  of  the  Depart¬ 
ment  of  Energy  Organization  Act,  the 
Secretary  of  the  Department  is  autho¬ 
rized  to  prescribe  such  procedural  and 
administrative  rules  and  regu’ations  as 
he  may  determine  necessary  or  appro¬ 
priate  to  administer  and  manage  the 
functions  now  or  hereinafter  vested  in 
him. 

In  addition  to  the  requirement  for 
publication  of  the  Procurement  Regu¬ 
lations  in  the  Federal  Register,  title 
V  also  provides  that  if  the  Secretary 
determines  that  a  substantial  issue  of 
fact  or  law  exists  or  that  the  regula¬ 
tions  are  likely  to  have  a  substantial 
impact  on  the  Nation’s  economy  or 
large  numbers  of  individuals  or  busi¬ 
nesses,  an  opportunity  for  oral  presen¬ 
tation  of  views,  data,  and  arguments 
shall  be  provided.  For  reasons  dis¬ 
cussed  below,  our  preliminary  view  is 
that  the  proposed  DOE-PRs  do  not  in¬ 
volve  substantial  issues  of  fact  or  law 
and  that  the  regulations  are  unlikely 
to  have  a  substantial  impact  on  the 
Nation’s  economy  or  large  numbers  of 
individuals  or  businesses.  Therefore, 
at  this  time,  wc  do  not  propose  to  hold 
public  hearings  on  the  DOE-PRs. 

This  preliminary  conclusion  is  based 
on  the  fact  that  the  DOE-PRs  have 
been  configured  primarily  to  accom¬ 
modate  the  organizational  transfers  to 
DOE,  and  the  DOE-PRs  represent 
merely  an  extension  of  the  ERDA- 
PRs  to  all  the  DOE’s  procurement  ac¬ 
tivities.  The  ERDA-PRs  have  been 
made  the  basis  for  the  DOE-PRs  pri¬ 
marily  because  ERDA  engaged  in  by 
far  the  most  extensive  procurement 
activities  of  any  of  the  units  trans¬ 
ferred  to  DOE.  The  substantive 
changes  from  the  ERDA-PRs  to  the 
proposed  DOE-PRs  are  relatively 
minor  in  nature  and  primarily  consist 
of  editorial  and  organizational  (e.g., 
delegations,  approval  levels)  changes. 
Proposed  future  changes  to  the  DOE- 
PRs  will  be  individually  evaluated  in 
light  of  the  criteria  regarding  oral  pre¬ 
sentations. 

Note,  however,  that  there  have  been 
added  to  the  proposed  DOE-PRs  new 
provisions  regarding  organizational 
conflicts  of  interest,  which  are  pro¬ 
posed  to  replace  the  organizational 
conflicts  provisions  in  the  ERDA-PRs. 
They  are  generally  described  below  in 
the  Summary  of  Consolidated  Materi¬ 
al.  These  organizational  conflicts  of  in¬ 
terest  provisions  have  been  incorporat¬ 
ed  into  the  complete  DOE-PRs  for  in¬ 
formational  purposes.  They  constitute 
a  separate  proposed  regulation  which 
was  published  in  the  Federal  Register 
on  March  27,  1978,  (43  FR  12727). 
That  issuance  contained  detailed  back¬ 
ground  information,  and  the  proce¬ 
dures  which  will  govern  public  com¬ 
ment  for  that  regulation. 

Interested  persons  are  invited  to  par¬ 
ticipate  by  submitting  data  or  views 


with  respect  to  the  DOE-PR’s.  Com¬ 
ments  should  be  indentified  on  the 
outside  envelope  and  on  documents 
submitted  with  a  designation  “Pro¬ 
posed  DOE-PRs.”  Ten  copies  should 
be  submitted.  All  comments  will  be 
available  for  public  inspection  at  the 
Department  of  Energy  Freedom  of  In¬ 
formation  Reading  room,  2017  12th 
and  Pennsylvania  Avenue,  NW.,  "Wash¬ 
ington,  D.C.  betwee  n  8  a.m.  and  4:30 
p.m.  Monday  through  Friday  except 
for  Federal  holidays. 

All  written  comments  received  will 
be  carefully  assessed  and  fully  consid¬ 
ered  prior  to  publication  of  the  DOE- 
PR’s  as  final  regulations.  A  final  deter¬ 
mination  of  whether  there  should  be 
an  opportunity  for  the  presentation  of 
oral  views  will  be  made  after  an  evalu¬ 
ation  of  the  written  comments  on  the 
DOE-PR’s  themselves,  and  consider¬ 
ation  of  the  views  of  those  requesting 
an  opportunity  for  oral  presentations. 

Note.— The  Department  of  Energy  has  de¬ 
termined  that  this  proposed  regulation  does 
net  contain  a  major  proposal  requiring 
preparation  of  an  Inflation  Impact  State¬ 
ment  under  Executive  Order  11821,  as 
amended,  and  OMB  Circular  A-107.  The  De¬ 
partment  has  also  determined  that  the  pro¬ 
posed  regulation  will  not  affect  the  quality 
of  the  environment  and  that  the  require¬ 
ments  of  lection  7(c)(2)  of  the  Federal 
Energy  Administration  Act  of  1974,  Pub.  L. 
93-275,  do  not  apply. 

A  summary  of  the  revisions  to  the 
ERDA-PR  of  September  26,  1977  by 
specific  part,  is  set  forth  below: 

Part  affected  Summary  of  consolidated 

material 

Cities  DOE  Oigarization  Act 
of  1977  (Pub.  L.  95-91),  sec. 
644  as  the  authority  to  issue 
DOE-PR’s. 

Expands  applicability  of 
regulations  by  deleting 
reference  to  "appropriated 
funds.” 

Expands  on  the  internal 
coordination  procedure  for 
handling  deviations  in 
individual  cases. 

Definitions  are  revised  to 
make  them  consistent  with 
the  DOE  organisation 
struct  ure. 

Adds  the  definition  “procuring 
activity”  Mid  list  specific 
procuring  aettvivies  within 
DOE  and  the  authoifzed 
HPA  for  each  procuring 
activity. 

Redefines  head  of  the 
procuring  activity  (HPA) 
and  provides  a 
representative  listing  of  the 
duties  of  an  HPA. 

Adds  a  par.  (b)  for  Quick 
closeout  procedures  for  cost 
reimbursable  and  flexibly 
priced  type  contracts. 


9-1.003. 

9-1.004 

9-1.009 

9-1.2 .... 

9-1.205 

9-1.206 

9-1.354 
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Part  affected 
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9-3.405-50(c)(3). 


Summary  of  consolidated 
material 

,  The  general  policy  for  the 
avoidance  of  organizational 
conflicts  of  Interest  is 
deleted  In  its  entirety  and  a 
new  regulation  Is  added  In 
its  place.  The  new  regulation 
Is  provided  for  Informational 
purposes  only  since  the 
details  and  the  specific 
instructions  governing  the 
submission  of  comments  and 
related  material  were 
published  in  the  Federal 
Register  on  Mar.  27.  1978 
<43  PR  12727). 

In  brief,  the  new  regulation  is 
intended  to  avoid  or  mitigate 
contractual  relationships 
which  might  lead 
contractors  to  give  advice 
and  assistance  that  is  not 
unbiased,  impartial, 
objective,  and  technically 
sound.  Additionally,  it  seeks 
to  reduce  the  opportunities 
for  an  unfair  competitive 
advantage  that  might  accrue 
to  a  contractor.  These 
objectives  are  sought  to  be 
attained  by  requiring 
prospective  contractors  to 
disclose  pertinent 
information  bearing  upon 
possible  organizational 
conflicts  of  interest  and  by 
requiring  the  inclusion  of 
specified  contract  clauses 
designed  to  prevent  such 
conflicts  dining  and  after 
performance. 

The  proposed  new  regulation 
reflects  the  Department’s 
efforts  to  comply  with 
statutory  criteria  contained 
in  Pub.  L.  95-39  and  Pub.  L. 
95-70.  Also,  the  proposed 
regulation  reflects,  to  the 
greatest  extent  consistent 
with  statutory  requirements 
and  policy  and 
programmatic  needs,  the 
opinions  and 

recommendations  expressed 
by  interested  parties 
commenting  on  ERDA 
temporary  regulation  No.  35. 
The  proposed  regulation 
also  takes  cognizance  of  the 
organizational  conflicts  of 
interest  regulation  proposed 
by  the  Office  of 
Management  and  Budget 
(OMB),  OlT'ce  of  Federal 
Procurement  Folicy,  and 
published  in  the  Federal 
Register  on  Si-pt.  20, 1977 
(42  FR  47223)  for  use  by  all 
Federal  executive  agencies. 

Adds  a  new  "increase-decrease 
option"  and  replaces  the 
existing  one. 

Revises  the  "other  mistakes 
disclosed  before  award” 
provisions  by  redelegating 
the  senior  procurement 
official,  headquarter’s 
authority  to  heads  of 
procuring  activities,  without 
power  of  redelegation,  to 
make  administrative 
determinations  regarding 
withdrawal  of  bids. 

Expands  the  involvement  of 
the  senior  procurement 
official,  headquarters  In  bid 
protests  before  aw'ard. 

Revises  time  frame  for 
debriefing  unsuccessful 
offerors  to  "after  award  of 
the  contract." 

Deletes  2d  line  after  allowable, 
CPFF. 


Part  affected 


9-3.801-2 . 

9-3.805 -50(a).. 


9-3.808-50(0.. 
9-3.850 . 


9-4.1005-6  (new 
reference  No.  9- 
4.1005-50). 


Summary  of  consolidated 
material 

Adds  a  “Quick  closeout  cf 
contracts"  procedure, 
focusing  on  closeout  In 
advance  of  ilnal  overhead 
rates. 

Deleted. 

Completely  revises  this  section 
by  deleting  existing  material 
and  by  adding  those  who  are 
designated  as  source 
selection  officials  for 
contracts,  grants,  ami 
cooperative  agreements 
along  with  their  delegated 
dollar  authority. 

Revises  the  internal  approval 
levels  for  " justification  for 
noncompetitive 
procurements.” 

Adds  new'  section  covering 
approvals  and  waivers 
regarding  cost  or  pricing 
data. 

Deletes  reference  to  profit  and 
fee  handbook  and 
substitutes  "Interim 
procurement  handbook 
establishing  and  negotiating 
fee  and  profit.” 

Same  comment  as  above. 

Deleted.  Basic  content 
transferred  to  sec.  9-50.704- 
24. 

Adds  a  new  section  (a)  that 
requires  insertion  of  the 
clause  in  9-50  704-24  in  ail 
prime,  cost  reimbursement 
type  operating  and  onsite 
contracts  of  a  continuing 
nature. 

Deletes  entire  section.  Use 
FPR  i -4.905  coverage  in  its 
place. 

Revises  the  interna! 
processing  of  the  unsolicited 
proposal  if  It  is  in  the  nature 
of  support  services. 

Revises  the  internal  approval 
levels  for  "Justifications  for 
acceptance  of  unsolicited 
proposals.” 

Expands  upon  the  duties  of 
the  architect-engineer 
evaluation  boards  and  the 
role  of  the  source  selection 
official.  Revises  3d 
paragraph  concerning 
proposed  public 
announcements  by  requiring 
that  requests  for  proposals. 
Including  detailed 
weightings,  criteria,  etc , 
have  appropriate  review  and 
comment  prior  to  issuance. 

ERDA’s  exemption  to  the  6 
pet  fee  limitation  on 
contracts  for  architect- 
engineer  services  is  carried  ' 
into  DOE  with  regard  to 
those  functions  transferred 
to  DOE  from  ERDA. 

Deletes  subpart  on  multiple 
awards— phased 
procurements  in  Its  entirety 
and  reserves  the  subpart. 

Adds  a  subpart  on  Federal 
Contract  Research  Centers 
(FCRC’s),  detailing  what 
they  are  and  the 
circumstances  under  which 
they  may  be  used. 

(Published  In  the  Federal 
Register  for  comment  on 
July  21, 1977.) 

Deletes  subpart  on  contracts 
for  support  services  in  its 
entirety  and  reserves  the 
subp&rt. 

Revises  cost  participation 
policy.  (Published  in  the 
Federal  Register  for 
comment  on  August  12, 

1977.) 


Part  affected 


9  6.104-4  (a)  and 
(b). 


9-7.303-53.. 
9-7.403-72., 
9-7.404  53. 


9-7.802-31(b)(ii) . 


9-9.202-3(g)(l)„ 


9-15.5000<b). 


9-15.5000(d) . 
9-15. 5001(a) . 


9-15.5009-5(a)., 


9-15.5010-14(d).. 


Summary  of  consolidated 
material 

Deletes  section  entitled 
"acquisition  (lease  or 
purchase)  or  transfer  of 
printing  duplicating  and 
copying  equipment." 

Deletes  section  entitled 
"unreasonable  cost  or 
Inconsistency  with  the 
public  interest,”  now  covered 
under  9-6.104-4. 

Deleted  since  not  applicable; 
replaced  by  9-6  104-4  (a)  (1) 
and  (2)  which  sets  forth  the 
circumstances  for  rejecting 
foreign  bids. 

Adds  clause  covering 
authorization  and  consent. 

Deleted  since  appropriate 
clauses  contained  in  9-1.54 
may  be  u&d  under  the 
conditions  set  forth  therein. 

Revises  clause  on  allowable 
cost,  fee,  and  payment. 

Adds  clause  covering 
authorization  and  consent. 

Deletes  reference  to  9-7.103- 
54.  Adds  "The  appropriate 
clauses  contained  on  subpt. 
9-1.54  may  be  used  under 
the  conditions  set  forth 
therein.” 

Same  as  for  9-7.203.56. 

Do. 

Deletes  reference  to  9-7.304- 
53.  Adds  "The  appropriate 
clauses  contained  in  subpt. 
9-1.54  may  be  used  under 
the  conditions  set  forth 
therein.” 

Adds  renegotiation  clause 
references. 

Deleted;  amplification  not 
considered  necessary. 

Deletes  9-3  850  and  substitutes 
9-50.704-24. 

Adds  title  for  a  new  subp&rt 
but  content  of  subpart  is 
reserved. 

Revises  clause  for  contracts 
(short  form)  by  deleting 
reference  to  ERDA  manual 
chapter  7604  and  provides 
that  DOE  patent  counsel 
should  be  consulted  for 
appropriate  language. 

Revises  clause  where  it  refers 
to  “short  form  clauses”  by 
deleting  reference  to  ERDA 
manual  chapter  7604  and 
picks  up  language  in  revised 
9-9.107-6. 

Revises  "scope  of  part”  by 
deleting  after  "subpt.  9- 
15.50,"  the  entire  next 
sentence,  "Standard  cost 
articles  •  •  •  In  subpt.  9- 
60.7.” 

Deleted  "note,"  no  longer 
appiopriate. 

Deletes  all  material  after  1st 
sentence  starting  with  "In 
determining”  and  ending 
with  "9-50.704-13.” 

Deletes  In  its  entirety. 

Expands  definition  of  "Cost- 
type  contract." 

Deletes  sentence  starting  with 
"In  the  case  of  contracts 
with  an  estimated  annual 
expenditure  of  less  than 
$250,000— warrant  their 
use.” 

Deletes  reference  to  9-15  5005- 
3  and  substitutes  9-15.5007- 
3;  also  deletes  reference  to 
(1).  (til)  after  9-3.404-50(f). 

Revises  section  starting  with 
4th  sentence  which  is 
changed  to  read,  "However, 
in  the  case  of  operating  and 
onsite  contracts, 
compensation  due  an 
individual  of  $35,000  •  •  V 
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Part  affected  Summon/  of  consolidated 

matenal 

9-15.5010-14(d) .  Revises  section  In  7th  sentence 

hy  deleting  "(or  $35.('00).” 

9-16.5002-1 .  Revises  article  B-l  definition 

of  "contracting  officer.” 

9-16.70l-50(b) .  Revises  language  by  making 

time  of  performance  more 
specific. 

9-13.807 .  Deletes  section  on 

procurement  reguest  form 
and  reserves  it  pending 
revision  thereto. 

9-17. 101(b)(1) .  On  1st  line  delete  the  phrase 

"or  designee”  following 
“senior  procurement  official, 
headquarters.” 

9-18.203-Kc) .  Adds  alter  "Brown’s  letters 

Inc.,"  "builders  and 
contractors  exchanges  In 
locality*  •  • 

9  18.303  .  Adds  reference  to  subpt.  9- 

3.800. 

9-23.105-2(c) .  Adds,  "Subsequent  reviews 

should  be  performed  no  less 
than  every  2  yr." 

9  23.107(  b) .  Revises  the  content  of  the 

submittal. 

9-23. 108(b)(5) .  Revises  section  by  deleting 

requirement  for  the  senior 
procurement  official, 
headquarters,  to  approve 
dollar  level  below  which 
individual  subcontracts  need 
not  be  approved  but  makes 
subcontract  approval  subject 
to  limitations  In  9-50  302- 
5(b). 


9-23. 110(c) .  Deleted  in  Its  entirety. 

9-30.102(0(7) .  Deletes  the  word  “defense”  In 

last  sentence. 

9-30  209(a) .  Deletes  reference  to  9-7.103-51 

and  substitutes  9-7  202-4. 
9-50. 304(a) .  Revises  section  by  requiring 


advance  headquarters 
approval.  In  extend  or 
compete  decisions,  when 
proposed  action  is  in  excess 
of  $5  000.000;  or  If  below 
$5  000,000,  the  decision  must 
comply  with  the  policy 
stated  in  9-50.303. 

9-50.304(b)(2)(lii)....  Adds  this  section  which 
requires  a  detailed 
discussion  of  awar  d  fee 
experience. 

9-50.304(b)(6)(ii) .  Adds  a  requirement  at  end  of 

2d  sentence  for  a 
justification  for  provisions 
which  deviate  from  standard 
.  clauses. 

9-50  304(c) .  Modifies  requirement  for 

headquarters  approval  of 
extend  or  compete  decisions 
only  If  action  exceeds  HPA’s 
authority. 

9  -50.704-2(a) .  Revises  section  by  adding 

after  the  1st  sentence  "and 
to  the  protection  of  the 
public  health  and  safety.” 
The  safety  and  hpalth  clause 
also  adds  a  requirement  that 
"the  contractor  submit  a 
management  program  and 
implementation  plan  to  the 
contracting  officer  for 
review  and  approval*  *  *.” 

9-50  704  21 .  Adds  a  "subcontractor  cost  or 

pricing  data  clause”  which 
was  previously  approved  tn 
9-3.850. 

9-51.102  (a)  and  (b)  Format  of  these  sections 

revised  in  that:  (a)  applies  to 
contracts  of  new  or  unusual 
nature  likely  to  provoke 
public  Interest,  and  (b)  now 
applies  to  contract  actions  In 
excess  of  authority 
delegated  to  HPA’s  It  also 
deletes  the  requirement  for 
headquarters  review  and 
approval  with  foreign 
parties  in  excess  of  3300,000. 


Summon/  of  consolidated 
material 
Revises  subpart  on 
procurement  instrument, 
solicitation  and  procurement 
request  numbers  to  reflect 
the  DOE,  rather  than  the 
ERDA,  numbering  structure. 

For  the  Department  of  Energy. 
Dated:  March  28, 1578. 

William  S.  Heffelfinger, 
Director  of  Administration. 

It  is  proposed  to  revise  the  title  of 
Chapter  9  in  Title  41  to  read  "Depart¬ 
ment  of  Energy”. 

In  41  CFR  Chapter  9  the  following 
procurement  regulations  are  proposed. 

CHAPTER  9 — DEPARTMENT  OF  ENERGY 
PROCUREMENT  REGULATIONS 

Part 

9-1  General. 

9  2  Procurement  by  Formal  Advertis¬ 
ing. 

9  3  Procurement  by  Negotiation. 

9-4  Special  Types  and  Methods  of 
Procurement. 

9-5  Special  and  Directed  Sources  of 
Supply. 

9-6  Foreign  Purchases. 

9-7  Contract  Clauses. 

9-8  Termination  of  Contracts. 

9-9  Patents,  Data  and  Copyrights. 
9-10  Bonds  and  Insurance. 

9-12  Labor. 

9-15  Contract  Cost  Principles  and 
Procedures. 

9-16  Procurement  Forms. 

9-17  Extraordinary  Contractual  Ac¬ 
tions  to  Facilitate  the  National  De¬ 
fense. 

9-18  Procurement  of  Construction. 
9-23  Subcontracting  Policies  and  Pro¬ 
cedures. 

9-30  Contract  Financing. 

9-50  Operating  and  Onsite  Service 
Contracts. 

9-51  Review  and  Approval  of  Con¬ 
tract  Actions, 

9  52  Procurement  Instrument.  Solici¬ 
tation  and  Procurement  Request 
Numbers. 

9-53  Contract  Reporting. 

PART  9  1  GENERAL 

Subpart  9-1.0  (tabulation  Syilam 

Sec. 

9-1.001  Scope. 

9-1.002  Purpose. 

9-1.003  Authority. 

9-1.004  Applicability. 

9-1 .005  Exclusions. 

9-1.006  Issuance. 

9-1.006-1  Code  arrangement. 

9-1.006-2  Publication. 

9  1.006-3  Copies. 

9-1.007  Arrangement. 

9-1.007  -1  General  plans. 

9-1.007-2  Numbering. 

9-1.008  Implementation. 

9-1.009  Deviation. 

9-1.009-2  Procedure. 

9-1.050  Amendment  of  regulation. 

9-1.051  Other  DOE  publications. 

9-1.051-1  Procurement  circulars,  hand¬ 
books,  and  procurement  letters. 


Sec. 

9-1.051-2  Procurement  circular  (PC). 

9-1.051-3  Procurement  handbooks  (PH). 

Subpc-J  9-1.2  Definition  of  Term* 

9-1.201  Definitions. 

9-1.204  Head  of  the  agency. 

9-1.205  Procuring  activity. 

9-1 .206  Head  of  the  procuring  activity. 

9  1.250  Senior  program  official. 

9-1.251  Senior  procurement  official,  head¬ 
quarters. 

Subpart  9-1.3  G«v«roi  Policial 

9-1.305  Specifications. 

9-1.305-1  Mandatory  use  of  Federal  specifi¬ 
cations. 

9-1.305-3  Deviations  from  Federal  specifi¬ 
cations. 

9-1.305-5  Use  of  Federal  and  interim  Fed¬ 
eral  specifications  in  construction  con¬ 
tracts. 

9-1.306-1  Mandatory  use  and  applications 
of  Federal  standards. 

9-1.307  Purchase  descriptions. 

9-1.313  Records  of  contract  actions. 

9-1.318  Disputes  clause. 

9-1.318-1  Contracting  officer’s  decision 
under  a  disputes  clause. 

9  1.350  DOE  specifications  and  standards. 

9-1.351  Distribution  of  Federal  specifica¬ 
tions  and  standards. 

9-1.352  Department  of  Defense  index  of 
specifications  and  standards. 

9  1.353  Prebidding  ansi  preproposal  confer¬ 
ences. 

9-1.354  Contract  close-out. 

Subport  9-1.4  Procur«mor><  Roiponiibitity  and 
Authority 

9-1.401  Responsibility  of  the  head  of  the 
procuring  activity. 

9-1.403  Requirements  to  be  met  before 
taking  contractual  action. 

9-1.404  Selection,  appointment,  and  termi¬ 
nation  of  appointment  of  contracting  of- 

9-1.404-1*  Selection. 

9  1 .404-2  Designation. 

9-1.404-3  Termination  of  designation. 

9-1.404-50  Modification. 

9-1.405  Ratification  of  unauthorized  con¬ 
tract  awards. 

9  1.450  Responsibility  of  other  Govern¬ 
ment  personnel. 

9-1.450-1  General. 

9-1.451  Contracting  officer’s  representa¬ 
tives. 

9-1.452  Standards  of  conduct. 

Subport  9-1.5  Conting«i.t  F*«« 

9  1.500  Scope. 

6-1.501  Applicability. 

9-1.507  Use  of  standard  Form  119. 

9-1.507-1  Form  prescribed. 

Subpart  9-1.6 — Debarred,  Sutptndad,  and  ln#ligibla 
IMdars 

9-1.600  Scope. 

9  1.602  Establishment  and  maintenance  of 
a  list  of  concerns  or  individuals  de¬ 
barred.  suspended,  or  declaied  ineligible. 

9-1.602-1  Bases  for  entry  on  debarred,  sus¬ 
pended,  or  ineligible  list. 

9-1.603  Treatment  to  be  accorded  firms  or 
individuals  in  debarred,  suspended,  or 
ineligible  status. 

9-1.606  Agency  procedure. 

9-1.606-1  DOE  procedural  requirements. 

9-1.606-50  Reporting  procedures. 

9-1.606-51  Collection  of  information  and 
investigation. 

9-1.606-52  Initiation  of  action. 


Part  affected 

9-52 . 
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Sec. 

9-1.606-53  Notice  of  proposed  debarment. 
9-1.606-54  Hearing. 

9-1.606-55  Pinal  debarment  determination 
alter  the  forfeiture  of  the  right  to  be 
heard. 

9-1  606-56  Notice  of  final  debarment  deter¬ 
mination. 

Subpurt  9-1.7  Smell  Buiinat*  Concern* 

9-1.700  General. 

9-1.704  Agency  program  direction  and  op¬ 
eration. 

9-1.704-1  DOE  headquarters. 

9-1.704-2  Other  procuring  activities. 
9-1.704-3  Small  business  specialist. 
9-1.705-3  Screening  of  procurements. 
9-1.705-7  Performance  of  contract  by  SBA. 
9-1.706  Procurement  set-asides  for  small 
business. 

9-1.706-5  Total  set  asides. 

9-1.708  Certificate  of  competency  program 
9-1.708-3  Conclusiveness  of  certificate  of 
competency. 

9-1.709  Records  and  reports. 

9-1.710  Subcontracting  with  small  con¬ 
cerns. 

S-1.750  Business  opportunity  conferences. 

Subparf  9-1.8  loiter  Surp’u*  Arec  Ccncurnt 
9-1.807  Records  and  reports. 

Subpert  9-1  9  Reporting  Poitibie  Anfttrutt  Violation 
9-1.901  General. 

9-1.902  Documents  to  be  transmitted. 

Subpart  9-1.10  PubUehing  Procurement  Action* 

9-1.1004  Synopsis  of  contract  awards. 

Subpert  9-1.11  Qualifies  product* 

9-1.1101  Procurement  of  qualified  prod¬ 
ucts. 

9-1.1150  Distribution  of  qualified  products 
lists. 

Subpert  9-1.12  Rcspcntifels  Prospective  Contra. rocs 
9-1.1200  Scope. 

9-1.1203-2  Additional  standards. 

9-1.1264  Determination  of  responsibility  or 
nonresponsibility. 

Subpert  9-1.13  Minority  Butina**  Enterprise* 
9-1.1300  Scope. 

9-1.1310  Subcontracting  with  minority 
business  enterprises. 

Subpari  9-1.16  Report*  of  identical  Bid* 

9-1.1603  Reporting  requirements. 

9-1.1603-3  Submission  of  reports. 

Sutport  9-1.5C  Change  O rtJar*,  Equitable  A^uit- 
nent*.  and  Supplemental  Agreement*  for  Fixed- 
Price  Contract* 

9-1.5000  S^ope. 

9-1.5001  Genera!  policy. 

9-1.5002  Applicability. 

9-1.50C3  Definitions. 

9-1.5004  Change  orders  and  other  unilater¬ 
al-type  modifications  within  the  general 
contract  scope. 

9-1.5004-1  Change  orders. 

9-1.5004-2  Unilateral-type  contracts  modi¬ 
fications  other  than  change  orders. 
9-1.5005  Changes  outside  the  general  con¬ 
tract  scope. 

9-1.5006  Surety  bonds. 

Subpart  9-1.51  Contideratien*  in  Selecting  Award 
Inttrument — Contract  or  Grant 

9-1.5101  Scope. 

9-1.5102  Applicability. 

9-1.5103  Selection  criteria. 

9-1.5103-1  Basic  selection  criteria. 


Subpart  9-1.53  Gpticnt 

Sec. 

9-1.5300  Scope. 

9-1.5301  Definition. 

9-1.5302  Applicability. 

9-1.5303  Procedures, 

9-1.5304  Exercise  of  options. 

9-1.5305  Examples  of  option  provisions. 

Subpert  9-1.54  ©rganiictiono!  Conflict*  of  Interest* 

9-1.5401  Scope  of  subpart. 

9-1.5402  Policy. 

5-1.5403  Definitions. 

9-1.5404  Criteria  for  recogrizing  organiza¬ 
tional  conflicts  of  interest. 

9-1.5405  Disclosure  and  representation. 
9-1.5406  Contract  clauses. 

9-1.5408-1  General  contract  clause. 
9-1.5406-2  Special  contract  provisions. 
9-1.5407  Evaluation,  findings,  and  contract 
award. 

9  -1.5408  Conflicts  identified  after  award. 
9-1.5409  DOE  management  contractors, 
subcontractors,  and  consultants. 

9-1.5410  Architect-engineer  services. 
9-1.5411  Subcontracts. 

9-1.5412  Remedies. 

Authority:  Title  V,  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  Adminis¬ 
trative  Procedures  Act,  as  amended  (5  U.S.C. 
551  et.  seq.) 

Subpert  9-1.0  Regulation  System 

§9-1.001  Scope. 

This  subpart  sets  forth  introductory 
information  pertaining  to  the  Depart¬ 
ment  of  Energy  Procurement  Regula¬ 
tions,  hereinafter  referred  to  as  the 
DOE-PRs,  explains  their  purpose,  au¬ 
thority  under  which  they  are  issued, 
their  relationship  to  the  FPR  system, 
applicability,  method  of  issuance,  ex¬ 
clusions,  arrangement,  and  deviation 
procedure. 

§  9-1.002  Purpose. 

(a)  This  subpart  establishes  Chapter 
9.  Department  of  Energy  Procurement 
Regulations  (DOE -PR),  implementing 
and  supplementing  the  Federal  Pro¬ 
curement  Regulations  (FPR),  and 
states  its  relationship  to  the  FPR. 

<b)  Where  the  FPR  coverage  is  suffi¬ 
cient  to  DOE  needs,  no  additional  cov¬ 
erage  will  be  provided  in  the  DOE  PR. 

§9-1.003  Authority. 

The  DOE-PR  are  issued  by  the  DOE 
senior  procurement  official.  Headquar¬ 
ters,  with  appropriate  concurrences 
from  other  officials  (e.g.,  counsel,  con¬ 
troller,  and  interested  program  person¬ 
nel)  under  authority  delegated  by  the 
Secretary  in  accordance  with  the  au¬ 
thority  of  section  644  of  the  Depart¬ 
ment.  of  Energy  Organization  Act  of 
1977  (Pub.  L.  95-91),  the  Federal  Prop¬ 
erty  and  Administrative  Services  Act 
of  1949,  as  amended,  and  other  appli¬ 
cable  law. 

§  9-1.001  Applicability. 

The  FPR  and  DOE-PR  apply  to  all 
DOE  purchases  and  contracts  for  the 
procurement  of  property  or  services 
made  within  or  outside  the  United 
States  of  America  unless  otherwise 
specified  herein.  Requests  for  author¬ 
ity  to  deviate  from  the  FPR  and  DOE- 


PR  shall  comply  with  procedures  set 
forth  in  §  1-1.0G9  and  §  9-1.0O9. 

§9-1.005  Exclusions. 

Certain  DOE  policies  and  procedures 
which  come  within  the  scope  of  this 
Chapter  9  may  be  excluded  from  DOE 
procurement  regulations  where  there 
is  appropriate  justification,  such  as: 

(a)  Subject  matter  which  bears  a  se¬ 
curity  classification. 

(b)  Matters  dealing  with  Federal  as¬ 
sistance  programs  where  instruments 
other  than  procurement  contracts  will 
be  awarded. 

(c)  Instructional  or  training  material 
that  explains  more  fully  matters  cov¬ 
ered  in  the  FPR  and  DOE-PR. 

§9-1.006  Issuance. 

§  9-1.006-1  Code  arrangement. 

(a)  DOE-PRs  implement  and  supple¬ 
ment  the  FPR.  Implementing  material 
is  that  which  expands  upon  or  indi¬ 
cates  the  manner  of  compliance  with 
related  FPR  material.  Absence  of  a 
corresponding  part,  subpart,  section, 
etc.,  in  the  DOE-PR  indicates  that  the 
FPR  material  is  applicable  as  written. 
Supplementing  material  is  that  for 
wrhich  there  is  no  counterpart  in  the 
FPR. 

(b)  The  effective  date  of  FPR  is¬ 
suances  throughout  DOE  will  be  the 
date  indicated  in  the  respective  is¬ 
suances  unless  otherwise  provided  in 
the  DOE  Procurement  Regulations. 
FPR  material  will  be  repeated,  para¬ 
phrased,  or  otherwise  stated  in  the 
DOE-PR  only  to  the  extent  necessary 
to  implement  or  to  indicate  deviation 
from  the  FPR.  DOE-PR  material  will 
be  effective  throughout  DOE  on  the 
date  indicated  in  the  respective  is¬ 
suances. 

§  9-1 .006-2  Publication. 

The  DOE  Procurement  Regulations 
appear  in  the  Code  of  Federal  Regula¬ 
tions  as  Chapter  9  of  Title  41,  Public 
Contracts  and  Property  Management, 
and  are  published  in  the  daily  issues  of 
the  Federal  Register,  in  cumulative 
form  in  the  Code  of  Federal  Regula¬ 
tions.  and  in  separate  looseleaf  volume 
form. 

§  9-1.006-3  Copies. 

Copies  of  the  DOE  Procurement 
Regulations  published  in  the  Federal 
Register  and  in  the  Code  of  Federal 
Regulations  may  be  purchased  by  Fed¬ 
eral  agencies  and  the  public  at  nomi¬ 
nal  cost  from  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  D.C.  20402. 

§  9-1.007  Arrangement. 

§  9-1.007-1  General  plan. 

The  DOE  Procurement  Regulations 
employ  the  same  numbering  system 
and  nomenclature  used  in  the  FPR, 
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and  conform  with  Federal  Register 
standards  approved  for  the  FFR. 

§9-1.007-2  Numbering. 

(a)  Where  the  DOE  Procurement 
Regulations  implement  the  FPR,  the 
implementing  part,  subpart,  section  or 
subsection  of  the  DOE-PR  will  be 
numbered  and  captioned,  to  the 
extent  possible,  to  correspond  to  the 
part,  subpart,  section,  or  subsection  of 
the  FPR. 

(b)  Where  the  DOE-PR  supplements 
the  FPR,  the  numbers  50  and  up  will 
be  assigned  to  the  parts,  subparts,  or 
sections  involved. 

(c)  Where  the  subject  matter  con¬ 
tained  in  a  part,  subpart,  section,  or 
subsection  of  the  FPR  requires  no  im¬ 
plementation,  the  DOE-PR  will  con¬ 
tain  no  corresponding  part,  subpart, 
section,  or  subsection  number  and  the 
subject  matter  as  published  in  the 
FFR  governs. 

§  9-1.0C8  Implementation. 

(a)  Procurement  policies  and  proce¬ 
dures  will  be  issued  in  the  DOE-PR  by 
the  senior  procurement  official.  Head¬ 
quarters,  alter  appropriate  concur¬ 
rences  from  other  officials  (e.g.,  coun¬ 
sel,  controller,  and  interested  program 
personnel)  when  necessary  to  accom¬ 
plish  departmentwide  procurement  ob¬ 
jectives. 

(b)  Implementing  procedures, 
instructions,  and  guides  which  are  nec¬ 
essary  to  clarify  or  to  implement  the 
DOE-PR  within  DOE  field  or  Head¬ 
quarters  organizations  may  be  issued 
by  procuring  activities.  Procuring  ac¬ 
tivities  have  the  authority  to  establish 
the  review  and  approval  levels,  for  var¬ 
ious  procurement  actions,  within  their 
respective  organizations,  up  to  the 
dollar  authority  level  delegated  to 
that  organization  by  the  head  of  the 
agency  and/or  the  senior  procurement, 
official,  Headquarters,  providing  the 
implementing  procedures,  instructions 
and  guides: 

(1)  Are  consistent  with  the  policies 
and  procedures  contained  in  this  regu¬ 
lation  as  implemented  and  supple¬ 
mented  from  time  to  time; 

(2)  To  the  extent  practicable,  follow 
the  format,  arrangement,  and  number¬ 
ing  system  of  this  regulation;  and 

(3)  Contain  no  material  which  dupli¬ 
cates,  paraphrases,  or  is  inconsistent 
with  the  contents  of  this  regulation. 

§  9- 1 .009  Dev  iation. 

§  9-1.009-2  Procedure. 

(b)(1)  In  individual  cases,  deviations 
from  either  the  FPR  or  the  DOE-PR 
will  be  authorized  only  when  essential 
to  effect  necessary  procurement  or 
where  special  circumstances  make 
such  deviations  clearly  in  the  best  in¬ 
terest  of  the  Government.  Heads  of 
procuring  activities  are  authorized  to 
approve  all  deviations,  in  individual 


cases,  within  their  delegated  dollar  au¬ 
thority,  after  coordination  with  Coun¬ 
sel  and  such  other  DOE  personnel  as 
required  (e.g.,  Controller  for  Head¬ 
quarters  or  appropriate  finance  orga¬ 
nization  for  field  offices),  with  a  copy 
to  the  senior  procurement  official, 
Headquarters.  Deviations,  either  in 
excess  of  an  HPA’s  delegated  dollar 
authority  or  covered  under  the  provi¬ 
sions  of  DOE-PR  section  9-15.5003, 
shall  not  be  made  unless  such  action  is 
authorized  by  the  senior  procurement 
official.  Headquarters,  after  consulta¬ 
tion  with  the  Controller,  General 
Counsel,  and  any  other  appropriate 
Headquarters  office,  on  the  basis  of  a 
written  justification  stating  clearly 
the  special  circumstances  involved. 
For  deviations  from  policies  and  proce¬ 
dures  or  clauses  Involving  patents, 
data  and  copyrights,  the  concurrence 
of  the  Assistant  General  Counsel  for 
Patents  shall  be  obtained  as  provided 
In  §  9-9.107-4(K). 

(2)  Requests  for  authority  to  deviate 
from  the  provisions  of  the  FPR  or  the 
DOE-PR  shall  be  submitted  as  far  in 
advance  as  the  exigencies  of  the  situa¬ 
tion  will  permit.  Each  request  for  devi¬ 
ation  shall  contain  the  following; 

(i)  A  statement  of  the  deviation  de¬ 
sired,  including  identification  of  the 
specific  paragraph  number(s)  of  the 
FPR  or  DOE-PR; 

(ii)  The  reason  why  the  deviation  is 
considered  necessary  or  would  be  in 
the  best  interests  of  the  Government; 

(iii)  If  applicable,  the  name  of  the 
contractor  and  identification  of  the 
contract  affected; 

(iv)  A  statement  as  to  whether  the 
deviation  has  been  requested  previous¬ 
ly  and,  if  so,  circumstances  of  the  pre¬ 
vious  request; 

(v)  A  description  of  the  intended 
effect  of  the  deviation; 

(vi)  A  statement  of  the  period  of 
time  for  which  the  deviation  is  needed; 
and 

(vii)  Any  pertinent  background  in¬ 
formation  which  will  contribute  to  a 
full  understanding  of  the  desired  devi¬ 
ation. 

(c)  Where  deviations  from  the. FPR 
or  DOE-PR  in  classes  of  cases  are  con¬ 
sidered  necessary,  requests  for  author¬ 
ity  to  deviate  shall  be  submitted  to  the 
senior  procurement  official.  Headquar¬ 
ters,  who  will,  after  appropriate  con¬ 
currences  from  other  officials  (e.g., 
counsel,  controller,  and  Interested  pro¬ 
gram  personnel),  consider  the  submis¬ 
sion  jointly  with  the  General  Services 
Administration  (GSA)  as  appropriate. 
Class  deviations  to  the  FPR  or  the 
DOE-PR  involving  patents,  data,  and 
copyrights  shall  be  forwarded  to  the 
senior  procurement  official.  Headquar¬ 
ters,  via  the  Assistant  General  Counsel 
for  Patents.  Where  circumstances  pre¬ 
clude  obtaining  prior  concurrence  of 
GSA  as  required,  the  senior  procure¬ 
ment  official.  Headquarters,  may  au¬ 


thorize  deviation  and  shall  inform 
GSA  of  the  deviation  including  the  cir¬ 
cumstances  under  which  it  was  re¬ 
quired. 

§  9-1.050  Amendment  of  regulation. 

This  regulation  may  be  amended 
from  time  to  time  by  the  senior  pro¬ 
curement  official.  Headquarters,  after 
appropriate  concurrences  from  other 
officials  (e.g.,  counsel,  controller,  and 
interested  program  personnel). 

§  9-1.051  Other  DOE  publications. 

§  9-1.051-1  Procurement  circulars,  hand¬ 
books,  and  procurement  letters. 

Policies,  procedures,  and  informa¬ 
tion  concerned  primarily  with  procure¬ 
ment  may  be  published  in  DOE  pro¬ 
curement  circulars,  and  handbooks, 
and  procurement  letters  generally 
under  the  following  circumstances: 

(a)  Procurement  circulars— To  pro¬ 
vide  coverage  on  an  interim  basis, 
pending  subsequent  incorporation  in 
this  regulation; 

(b)  Procurement  handbooks— To 
provide  extensive  treatment  of  a  sub¬ 
ject  that  is  not  suitable  for  inclusion 
in  this  regulation; 

§  9-1.051-2  Procurement  Circulars  (PC). 

(a)  In  accordance  with  the  authority 
in  §9-1.051-1  above,  a  Procurement 
Circular,  supplementary  to  this  regu¬ 
lation,  shall  be  published  as  often  as 
may  be  necessary  or  advisable  for  dis¬ 
tribution  to  all  recipients  of  this  regu¬ 
lation.  Material  to  be  published  in 
each  circular  shall  first  be  approved 
by  the  senior  procurement  official. 
Headquarters,  after  appropriate  con¬ 
currences  from  other  officials  (e.g., 
counsel,  controller,  and  interested  pro¬ 
gram  personnel). 

(b)  PC’s  will  be  Identified  by  the 
prefix  letter  “PC”,  followed  by  the  last 
two  digits  of  the  calendar  year  in 
which  issued  and  will  be  numbered 
consecutively.  For  example,  the  first 
PC  issued  in  calendar  1978  will  be 
identified  as  PC  78-1. 

§9-1.051-3  Procurement  handbooks  (PH). 

(a)  In  accordance  with  the  authority 
in  §9-1.051-1  above,  the  senior  pro¬ 
curement  official,  Headquarters,  after 
appropriate  concurrences  from  other 
officials  (e.g.,  counsel,  controller,  and 
interested  program  personnel)  may 
publish  Procurement  Handbooks  (PH) 
from  time  to  time.  These  shall  be  dis¬ 
tributed  to  all  recipients  of  the  DOE- 
PR. 

(b)  Handbooks  will  be  identified  by 
the  prefix  letter  "PH”  and  will  be 
keyed  to  the  appropriate  DOE-PR 
subpart.  For  example,  a  handbook  on 
profit  and  fee  analysis  would  bear  the 
identity  FH  9-3.808. 

§  9-1.051-4  Procurement  letters  (PL). 

(a)  In  accordance  with  the  authority 
in  §9-1.051-1  above,  the  senior  pro- 
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curement  official.  Headquarters,  or 
designee,  may  Issue  Procurement  Let¬ 
ters  from  time  to  time.  Procurement 
letters  are  concerned  with  internal 
practices  and  procedures  which  are 
not  suitable  for  publication  in  this  reg¬ 
ulation.  They  will  remain  in  effect 
until  cancelled. 

(b)  Procurement  Letters  will  be  in- 
dentified  by  the  prefix  letter  “PL”, 
followed  by  the  last  two  digits  of  the 
calendar  year  in  which  issued  and  will 
be  numbered  consecutively.  For  exam¬ 
ple,  the  control  number  of  the  first 
letter  issued  in  calendar  year  1978  will 
be  PL  78-1.  When  appropriate,  the  ap¬ 
plicable  subpart  of  the  DOE-PR  will 
be  identified  in  the  subject  line. 

Subpcrt  9-1.2 — Definition  of  Terms 

§  9-1.201  Definitior.fi. 

For  the  purposes  of  this  chapter, 
and  unless  otherwise  indicated,  the 
following  terms  have  the  meaning  set 
forth  in  this  subpart.  FPR  definitions 
not  implemented  herein  also  apply  to 
this  chapter. 

§9-1.204  Head  of  the  agency. 

“Head  of  the  agency”  means  the 
Secretary,  Deputy  Secretary,  or  Under 
Secretary. 

§  9-1.205  Procuring  activity. 

“Procuring  activity”  means  a  DOE 
organizational  element  which  has 
been  delegated  authority  by  the  senior 
procurement  official.  Headquarters,  to 
award  contracts.  Procuring  activities 
having  only  small  purchase  authority, 
i.e.,  to  $10,000,  shall  have  all  procure¬ 
ment  actions  in  excess  of  that  amount 
processed  for-  them  by  their  autho¬ 
rized  HPA.  Procuring  activities  can 
process  procurement  actions  in  excess 
of  their  delegated  dollar  authority,  to 
the  point  of  execution,  when  so  dele¬ 
gated  by  their  authorized  HPA.  The 
following  is  a  list  of  DOE  organization¬ 
al  elements  designated  as  procuring 
activities  along  with  the  HPA  to  which 
they  will  go  for  matters  requiring  HFA 
authority. 


Procuring  activity  Authorized  HPA 


(A)  Headquarters  Organization 


1.  Procurement  and  Con-  Director, 
tracts  Management  Direc-  Procurement  arid 
torate.  Office  of  Procure-  Contracts 
merit  Operations.  Management 

Directorate. 


<B)  Field  Organizations 


1.  Albuqerque  Operations  Manager.  ALO. 
Office. 

2.  Chicago  Operations  Manager,  CHO. 

Office. 

3.  Idaho  Operations  Office .  Manager.  IDO. 

4.  Nevada  Operations  Manager,  NVO. 

Office. 

5.  Oak  Ridge  Operations  Manager.  ORO. 
Office. 

6.  Richland  Operations  Manager,  RLO. 

Office. 


<B)  Field  Organization 


7.  Savannah  River  Oper-  Manager,  SRO. 
atlons  Office. 

8.  San  Francisco  Oper-  Manager.  SFO. 
atlons  Office. 

9.  Pittsburgh  Nava!  Reao  Manager.  PNRO. 
tors  Office. 

10.  Schenectady  Naval  Reac-  Manager,  SNRO. 
tors  Office. 

11.  Grand  Junction  Office ....  Manager,  G  TO. 

12.  Clinch  River  Breeder  Re-  Director,  CK3RPO. 

actor  Plant  Project  Office.  _ 

13.  Fast  Flux  Test  Facility  Director.  FFTFPO. 
Project  Office. 

14.  Bonneville  Power  Ad-  Administrator.  BPA 
minist  ration. 

15.  Bartlesville  Energy  Re-  Manager.  SFO. 
search  Center,  Bartlesville, 

Ok)  a. 

16.  Grand  Forks  Research  Do. 

Center,  Grand  Forks,  N 

Dak. 

17.  Laramie  Energy  Re-  Do 

search  Center,  Laramie, 

Wyo. 

18.  Morgantown  Energy  Rc-  Manager.  ORO. 
search  Center,  Morgan¬ 
town,  W.Va. 

19.  Pittsburgh  Energy  Re-  Manager.  CHO. 
search  Center,  Pittsburgh. 

Pa. 

20.  Assistant  Secretary/  Director, 


ENERGY  TECH,  Denver. 

Procurement  and 

Colo. 

Contracts 

Management 

Directorate. 

21.  Assistant  Secretary/ 

ENERGY  TECH,  Pitts¬ 
burgh.  Pa. 

Do. 

22.  DOE  Office,  region  I. 
Boston. 

Do. 

23.  DOE  Office,  region  XI. 
New  York. 

Do 

24  DOE.  region  III,  Phila¬ 
delphia. 

Do 

25.  DOE.  region.  IV,  Atlanta 

Do. 

26.  DOE.  region  V  Chicago .. 

Do 

27.  DOE.  region  VI.  Dallas.  .. 

Do. 

28.  DOE.  region  VII.  Kansas 
City. 

Do. 

29.  DOE,  region  VIII. 

Denver. 

DO. 

30.  DOE,  region  IX,  San 

Francisco. 

Do. 

31.  DOE.  region  X  Seatt'e.... 

Do. 

32.  Naval  Petroleum  and  Oil 
Shale,  Reserves  in  Kern 
County,  Calif. 

Do. 

33.  Naval  Petroleum  and  Oil 
Shale.  Reserves  in  Colo., 
Utah,  and  Wyoming. 

Do. 

34.  Environmental  Measure¬ 
ments  Lab.  New  York,  NY. 

Do. 

35.  Western  Power  Adminis¬ 
tration.  Denver.  Colo. 

Do. 

36.  Alaska  Power  Adminis¬ 
tration. 

Do. 

37.  Southeastern  Power  Ad¬ 
ministration,  Elberton,  Oa. 

Do. 

38.  Southwestern  Power  Ad¬ 
ministration  Tulsa,  Okla. 

Do. 

39.  Strategic  Petroleum  Re- 

Director.  Strategic 

serve  Project  Office. 

Petroleum  Reserve 
Office. 

§  9-1.206  Head  of  the  procuring  activity  . 

(HPA). 

“Head  of  the  procuring  activity” 
means  the  Senior  Official  within  a 
DOE  organizational  element  who  has 
overall  responsibility  for  the  supervi¬ 
sion  and  direction  of  a  procurement 
activity  and  who  meets  the  following 
requirements:  (1)  has  been  delegated 
authority  to  award  contracts  and  ap¬ 
point  contracting  officers  by  the 
senior  procurement  official.  Headquar¬ 
ters,  and  (2)  has  been  designated  as  an 


HFA.  A  partial  listing  of  the  duties 
specifically  reserved  to  the  HPA  or 
designee  include: 

Authority  to  establish  review  and  approv¬ 
al  levels  for  contract  actions,  witnin  his  or¬ 
ganization,  up  to  the  dollar  level  delegated 
to  him. 

Authority  to  approve  deviations  from  the 
FPRs  and  the  DOE-FRs  after  appropriate 
coordination. 

Authority  to  appoint  contracting  officers 
and  grant  officers. 

Authority  to  ratify  unauthorized  contract 
and/or  contract  modification  awards. 

Authority  to  make  administrative  deter¬ 
minations  regarding  withdrawals  of  bids 
before  award  in  mistake  in  bid  cases. 

Authority  to  waive  requirements  for  audit 
of  proposals  when  there  is  adequate  infor¬ 
mation  already  available  for  the  proposed 
procurement. 

§  9-1.250  Senior  program  official. 

“Senior  program  official”  means  the 
Assistant  Secretaries,  Administrators 
of  Administrations,  Chairman,  Federal 
Energy  Regulatory  Commission,  Di¬ 
rector,  Office  of  Energy  Research,  and 
heads  of  DOE  staff  offices,  or  desig¬ 
nees. 

§9-1.251  Senior  procurement  official. 
Headquarters. 

“Senior  procurement  official.  Head¬ 
quarters”  means  the  Director  of  Pro¬ 
curement,  and  Contracts  Manage¬ 
ment,  or  designee. 

Subport  9-1.3  G  eneral  Policies 

§  9-1.305  Specifications. 

§9-1.305-1  Mandatory  use  of  Federal 
specifications. 

(a)  The  policies  and  procedures  es¬ 
tablished  by  FPR  1-1.305  shall  be  com¬ 
plied  with  for  all  direct  procurement 
except  as  provided  in  9-1.305-5. 

(b)  The  paper  specification  stan¬ 
dards  published  by  the  Joint  Commit¬ 
tee  on  Printing  for  the  purchase  of 
paper  to  be  used  on  Government- 
owned  printing,  binding,  and  duplicat¬ 
ing  equipment  shall  be  used  in  specify¬ 
ing  paper  requirements  for  “Federal 
Printing”  as  defined  in  the  Govern¬ 
ment  Printing  and  Binding  Regula¬ 
tion. 

§9-1.305-1  Deviations  from  Federal 
Specifications. 

Subject  to  the  requirements  of  FPR 
1-1.305-3,  heads  of  procuring  activi¬ 
ties,  senior  program  officials  or  desig¬ 
nees,  may  authorize  deviations  from 
Federal  Specifications  in  connection 
with  direct  procurement. 

§  9-1.305-5  Use  of  Federal  and  interim 
Federal  specifications  in  construction 
contracts. 

When  specifications  for  construction 
are  prepared  by  private  firms,  heads  of 
procuring  activities,  senior  program  of¬ 
ficials  or  designees  are  responsible  for 
obtaining  compliance  with  the  general 
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policies  of  this  subpart  to  the  extent 
practicable  and  compatible  with  meet¬ 
ing  program  objectives. 

§9-1.306-1  Mandatory  use  and  applica¬ 
tions  of  Federal  standards. 

The  policies  and  procedures  estab¬ 
lished  by  FPR  1-1.306  for  the  develop¬ 
ment  and  use  of  Federal  Standards 
shall  be  complied  with  to  the  same 
extent  as  provided  for  Federal  Specifi¬ 
cations  in  §9-1.305-1,  §9-1.305-3,  and 
§9-1.305-5. 

§  9-1.307  Purchase  descriptions. 

Specifications  should  be  in  such 
terms  as  to  permit  full  and  free  com¬ 
petition  among  all  potential  suppliers. 
However,  technical  reasons  may  occa¬ 
sionally  exist  for  using  specifications 
which  limit  competition  by  requiring 
certain  types  of  material  or  articles, 
such  as  replacement  parts,  auxiliary 
equipment,  and  tools  required  for  use 
with  major  equipment.  Restrictive 
specifications  may  be  used  to  meet 
special  requirements,  provided  (a) 
DOE  needs  cannot  reasonably  be  met 
in  any  other  manner,  and  (b)  a  com¬ 
plete  written  justification  for  the  re¬ 
striction  is  included  in  the  contract 
file. 

§  9-1.313  Records  of  contract  actions. 

(a)  The  procurement  file  which  shall 
be  maintained  by  the  head  of  the  pro¬ 
curing  activity,  or  designee,  shall  in¬ 
clude  copies  of  all  documents  that  pre¬ 
sent  a  historical  record  of  the  fact  of 
the  transaction.  Basic  papers  of  the 
procurement  file  shall  be  arranged 
and  secured  in  a  logical  order  so  as  to 
facilitate  review  and  audit.  A  complete 
file  shall  be  maintained,  and  pertinent 
papers  shall  not  be  removed.  Bulky 
material,  such  as  unsuccessful  propos¬ 
als,  specifications,  drawings,  etc.,  need 
not  be  kept  in  the  file,  but  may  be 
filed  elsewhere  under  the  contract 
number,  cross  referenced  in  both  files. 
These  records  may  be  disposed  of  in 
accordance  with  approved  records  dis¬ 
position  schedules,  subject  to  any  spe¬ 
cial  circumstances  such  as  lawsuits,  in¬ 
vestigations,  etc.,  warranting  longer 
retention. 

(b)  Files  of  essential  documents  for 
all  contracts  and  modifications  made 
without  formal  advertising,  except 
files  for  small  purchases,  shall  include 
the  following: 

(1)  Copy  of  the  procurement  re¬ 
quest,  requisition,  or  other  document 
upon  which  the  procurement  is  based; 

(2)  Determinations  and  findings; 

(3)  Copy  of  request  for  proposals,  in¬ 
cluding  drawings  and  specifications 
when  applicable  or  references  thereto; 

(4)  List  of  sources  solicited,  or,  when 
noncompetitive,  justification  for  non¬ 
competitive  procurement  or  justifica¬ 
tion  for  acceptance  of  unsolicited  pro¬ 
posal; 

(5)  Copies  of  proposals  or  confirming 
quotations  received; 
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(6)  Basis  for  determining  that  the 
contractor  was  financially  and  techni¬ 
cally  able  to  perform; 

(7)  Cost  or  pricing  data  used  to  de¬ 
termine  reasonableness  of  price  in 
making  award,  including  a  statement 
on  the  analysis  of  the  price; 

(8)  Approval  of  appropriate  review¬ 
ing  authority  when  required; 

(9)  Conformed  copy  of  contract  or 
purchase  order  with  specific  reference 
to  any  unusual  contract  provisions  and 
reasons  therefor; 

(10)  Related  correspondence; 

(11)  Copies  of  any  modifications; 

(12)  Negotiation  memos; 

(13)  Advance  understandings;  and 

(14)  Copies  of  solicition  and  award 
synopsis. 

(c)  The  file  covering  a  procurement 
by  formal  advertising  shall  include  the 
following: 

(1)  Copy  of  the  procurement  re¬ 
quest,  requisition,  or  other  document 
upon  which  procurement  is  based; 

(2)  Copy  of  the  bid  invitation; 

(3)  List  of  prospective  bidders  solicit¬ 
ed; 

(4)  Copies  of  addenda  or  supplemen¬ 
tal  notices; 

(5)  Abstract  of  bids; 

(6)  Copy  of  successful  bid; 

(7)  Evaluation  of  the  reasonableness 
of  the  low  bid  accepted,  including  com¬ 
parison  with  the  independent  Govern¬ 
ment  cost  estimate,  if  applicable; 

(8)  Copy  of  notice  of  award; 

(9)  Conformed  copy  of  contract; 

(10)  Copies  of  unsuccessful  bids; 

(11)  Copies  of  any  modifications; 

(12)  Justification  for  award  to  other 
than  the  low  bidder  and  other  circum¬ 
stances  Justifying  award,  such  as  basis 
for  making  the  award  in  case  of  equal 
low  bids; 

(13)  If  performance  or  payment 
bond  requirements  on  lump-sum  or 
unit-price  construction  contracts  and 
subcontracts  do  not  conform  to  the  re¬ 
quirements  of  Part  9-10,  state  the 
reason;  and 

(14)  Related  correspondence. 

§  9-1.318  Disputes  clause. 

§  9-1.318-1  Contracting  officer’s  decision 
under  a  Disputes  clause. 

(a)  In  addition  to  the  information 
specified  in  FPR  1-1.318-1,  a  decision 
concerning  a  dispute  which  is  or  may 
be  subject  to  the  Disputes  clause  also 
shall  include  the  contracting  officer’s 
written  findings  of  fact. 

(b)  Such  decisions  shall  be  expedi¬ 
tiously  prepared  and  transmitted  to 
the  contractor,  together  with  a  copy  of 
10  CFR  Part  703,  and  a  copy  of  any 
rules  established  by  the  DOE  Board  of 
Contract  Appeals. 
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§  9-1.350  DOE  specifications  and  stan¬ 
dards. 

§  9-1.351  distribution  of  Federal  specifica¬ 
tions  and  standards. 

(a)  DOE  does  not  maintain  a  central 

distribution  point  for  specifications 
and  standards.  Index  of  Federal  Speci¬ 
fications,  Standards,  and  Handbooks 
may  be  obtained  by  submission  of  an 
order  to  the  Superintendent  of  Docu¬ 
ments,  U.S.  Government  Printing 
Office,  Washington,  D.C.,  20402. 

Copies  of  Federal  Specifications  and 
Standards  may  be  obtained  in  the 
same  manner.  Single  copies  of  product 
specifications  required  for  bidding 
purposes  are  available  without  charge 
at  the  Business  Service  Centers  of  the 
General  Services  Administration  Re¬ 
gional  Offices.  Nongovernment  activi¬ 
ties  should  obtain  copies  of  the  Index 
and  of  Federal  Specifications  and 
Standards  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402. 

(b)  Field  offices  and  Headquarters 
shall  maintain  current  copies  of  these 
indexes  and  supplements  and  shall 
maintain  files  of  current  copies  of  Fed¬ 
eral  Specifications  and  Standards  cov¬ 
ering  all  items  which  are  purchased  on 
a  recurring  basis  for  which  specifica¬ 
tions  or  standards  are  available. 

§  9-1.352  Department  of  Defense  Index  of 
Specifications  and  Standards. 

These  indexes  may  be  obtained  from 
the  superintendent  of  documents. 
Government  Printing  Office,  Wash¬ 
ington,  D.C.  20402.  Copies  of  specifica¬ 
tions  and  standards  are  ordered  from 
the  cognizant  military  activity  devel¬ 
oping  each  particular  specification  or 
standard. 

§  9-1.353  Prebidding  and  preproposal  con¬ 
ferences. 

(a)  Wherever  considered  advanta¬ 
geous,  particularly  for  the  more  com¬ 
plex,  unusual,  or  large  projects,  a  pre- 
bidding  or  preproposal  conference 
should  be  held  with  prospective  con¬ 
tractors  and  their  suppliers  prior  to  re¬ 
ceipt  of  bids  or  proposals  in  connec¬ 
tion  with  formally  advertised  or  nego¬ 
tiated  procurement. 

(b)  The  primary  objectives  of  such 
conferences  are  to  avoid  performance, 
production  and  construction  problems 
and  contingency  items  in  bids  or  pro¬ 
posals  by: 

(1)  Outlining  principal  features  of 
the  project. 

(2)  Answering  questions  and  identi¬ 
fying  any  ambiguity  or  obscurity  con¬ 
cerning  the  proposed  work  and  the 
plans  and  specifications. 

(3)  Soliciting  prospective  contrac¬ 
tors’  opinions  on  matters  such  as  feasi¬ 
bility  of  proposed  performance,  pro¬ 
duction  or  construction  techniques 
and  tolerences. 

(4)  Soliciting  prospective  contrac¬ 
tors’  suggested  changes  in  design  or  in 
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provisions  of  the  proposed  contract 
which  could  result  in  more  economical 
production  or  construction. 

(c)  changes  or  clarifications  found  to 
be  necessary  as  a  result  of  a  prebid¬ 
ding  or  preproposal  conference  shall 
be  included  in  addenda  to  the  invita¬ 
tion  for  bids  or  request  for  proposals. 

(d)  Such  conferences  may  also  be 
held  prior  to  the  issuance  of  invita¬ 
tions  for  bids  or  requests  for  proposals 
when  the  main  objective  is  to  obtain 
the  view  of  prospective  contractors  on 
matters  such  as  production  or  con¬ 
struction  techniques. 

§  9-1.354  Contract  Close-out 

(a)  The  head  of  the  procuring  activ¬ 
ity  shall  ensure  that  necessary  proce¬ 
dures  and  milestone  schedules  are  es¬ 
tablished  and  resources  applied  to 
effect  the  earliest  practicable  deobliga¬ 
tion  of  projected  excess  funds  and  the 
timely  close-out  of  all  procurements 
which  are  physically  completed  or  oth¬ 
erwise  eligible  for  close-out  action. 
The  following  final  milestones  after 
physical  completion  are  to  be  used  in 
establishing  close-out  schedules:  fixed- 
price  purchase  orders— 3  months;  firm 
fixed-price  contracts,  grants,  SRSAs 
and  cooperative  agreements— 6 
months;  and  all  others— 20  months. 

(b)  Quick  closeout  procedures  for 
cost  reimbursable  and  flexibly  priced 
type  contracts  are  covered  under  9- 
3.705-50. 

Subpart  9-1.4  Praiuremant  Responsibility  and 

Authority 

§  9-1.401  Responsibility  of  the  head  of  the 
Procuring  activity. 

The  head  of  the  procuring  activity  is 
responsible  fo»-  the  conduct  of  an  ef¬ 
fective  and  efficient  procurement  pro¬ 
gram.  Adequate  controls  shall  be  es¬ 
tablished  to  assure  compliance  with 
applicable  laws,  regulations,  proce¬ 
dures,  and  the  dictates  of  good  man¬ 
agement  practices.  Periodic  reviews 
shall  be  conducted  by  qualified  per¬ 
sonnel,  preferably  assigned  to  posi¬ 
tions  other  than  in  the  particular  pro¬ 
curement  office  or  portion  thereof 
being  reviewed,  to  determine  the 
extent  of  adherence  to  prescribed  poli¬ 
cies  and  regulations  and  good  manage¬ 
ment  practices,  and  to  identify  any 
needs  for  improvements,  guidance 
and/or  training. 

§  9-1.403  Requirements  to  be  met  before 
taking  contractual  action. 

(a)  No  contract  shall  be  entered  into, 
modified,  or  terminated  unless  all  re¬ 
quired  reviews,  clearances,  or  appro¬ 
vals  have  been  obtained  and  all  appli¬ 
cable  requirements  of  law,  the  FPR, 
the  DOE-PR,  and  other  applicable 
regulations  have  been  met. 

(b)  In  addition  to  the  requirements 
specified  in  paragraph  (a),  no  negotiat¬ 
ed  contract  shall  be  entered  into  until 


the  determinations  and  findings  re¬ 
quired  by  Parts  1-3  and  9-3  with  re¬ 
spect  to  the  circumstances  justifying 
negotiation  and  use  of  any  special 
method  of  contracting  have  been 
made.  Negotiations,  in  any  form,  will 
not  begin  with  prospective  contractors 
until  all  required  determinations  and 
findings  authorizing  such  negotiations 
have  been  made. 

§9-1.404-1  Selection,  appointment,  and 
termination  of  appointment  of  con¬ 
tracting  officers. 

§  9-1.404  Selection. 

In  selecting  contracting  officers,  the 
appointing  authority  shall  consider  ex¬ 
perience,  training,  education,  business 
acumen,  judgment,  character,  reputa¬ 
tion,  and  ethics.  In  considering  experi¬ 
ence,  training,  and  education,  the  fol¬ 
lowing  shall  be  evaluated: 

(a)  experience  in  a  Government  pro¬ 
curement  office,  commercial  procure¬ 
ment,  or  related  fields; 

(b)  formal  education  or  special  train¬ 
ing  in  business  administration,  law,  ac- 
couting,  or  related  fields  and  comple¬ 
tion  of  specialized  courses  in  the  field 
of  Government  procur  ement; 

(c)  knowledge  of  procurement  law, 
FPR,  DOE-PR,  other  applicable  laws, 
Executive  Orders,  and  regulations  af¬ 
fecting  procurement. 

§  9-1.404-2  Designation. 

(a)  Except  for  those  individuals  who 
are  designated  contracting  officers  by 
position  (e.g.,  heads  of  procuring  ac¬ 
tivities,  such  as  field  office  managers), 
appointment  of  contracting  officers 
shall  be  made  by  the  appointing  offi¬ 
cial  (e.g.,  heads  of  procuring  activities, 
such  as  managers  of  field  offices  for 
persons  working  under  their  author¬ 
ity).  Any  limitations  on  the  scope  of 
the  authority  to  be  exercised  by  the 
contracting  officer,  other  than  those 
contained  in  this  regulation,  shall  be 
entered  on  the  face  of  the  certificate. 
Certificates  shall  be  serially  num¬ 
bered.  A  copy  of  the  Cerfificate  of  Ap¬ 
pointment  is  in  9-16.808. 

(b)  The  office  of  each  appointing  au¬ 
thority  shall  maintain  a  file  contain¬ 
ing  all  documents  (such  as  resumes, 
references,  and  records  of  training) 
necessary  to  support  the  appointment 
of  each  contracting  officer. 

§  9-1.404-3  Termination  of  designation. 

The  appointment  of  a  contracting 
officer  may  be  revoked  at  any  time  by 
the  appointing  authority,  but  no  such 
revocation  shall  operate  retroactively. 
Revocation  of  the  appointment  shall 
be  made  by  letter,  reading  substantial¬ 
ly  as  follows: 

(Date) - 

To:  (Name,  grade,  and  position  title) 

From:  (Appointing  Authority) 

Subject:  Termination  of  Appointment  As 
Contracting  Officer,  Certificate  of  Appoint¬ 
ment,  Serial  No 


1.  Your  appointment  as  Contracting  Offi¬ 
cer  contained  in  the  subject  Certificate  is 
hereby  terminated  effective  19— 

(Signature  and  Title) - 

§  9-1.404-50  Modification. 

To  accomplish  modification  of  a  con¬ 
tracting  officer’s  authority,  the  pre¬ 
sent  appointment  shall  be  revoked, 
and  a  new  certificate  issued. 

§  9-1.405  Ratification  of  unauthorized 
contract  awards. 

(a)  The  Government  is  not  geneally 
bound  by  agreements  or  contractual 
commitments  made  to  prospective  con¬ 
tractors  by  persons  to  whom  procure¬ 
ment  authority  has  not  been  delegat¬ 
ed.  Such  unauthorized  acts  may  be  in 
violation  of  the  Federal  Property  and 
Administrative  Services  Act,  other 
Federal  laws,  the  FPR,  the  DOE-PR 
and  good  procurement  practice;  e.g., 
certain  requirements  of  law  and  regu¬ 
lation  necessary  for  the  proper  estab¬ 
lishment  of  a  contractual  obligation 
may  not  be  met,  such  as  certification 
of  the  availability  of  funds,  determina¬ 
tions  and  findings,  competition  of 
sources,  determination  of  contractor 
responsbility,  price/cost  analysis,  ad- 
minstrative  approvals,  negotiations  of 
appropriate  contract  clauses,  etc. 

(b)  Contracting  officers  shall  not 
ratify  contractual  commitments  made 
by  other  personnel  of  DOE  without 
the  prior  approval  of  the  head  of  the 
procuring  activity  or  the  senior  pro¬ 
curement  official,  Headquarters,  and 
after  consultation  with  counsel.  This 
approval  authority  shall  not  be  redele¬ 
gated. 

(c)  Requests  received  by  contracting 
officers  for  ratification  of  commit¬ 
ments  made  by  personnel  lacking  con¬ 
tracting  authority  shall  be  processed 
as  follows: 

(1)  The  individual  who  made  the  un¬ 
authorized  contractual  commitment 
shall  furnish  the  contracting  officer 
all  records  and  documents  concerning 
the  commitment  and  a  complete,  writ¬ 
ten  statement  of  facts,  including,  but 
not  limited  to,  a  statement  as  to  why 
the  procurement  office  was  not  used, 
why  the  proposed  contractor  was  se¬ 
lected  and  a  list  of  other  sources  con¬ 
sidered,  description  of  work  of  be  per¬ 
formed  or  products  to  be  furnished,  es¬ 
timated  or  agreed  contract  price,  cita¬ 
tion  of  appropriation  available,  and  a 
statement  of  whether  the  contractor 
has  commenced  performance. 

(2)  The  contracting  officer  will 
review  the  file  and  forward  it  to  the 
head  of  the  procuring  activity  or  the 
senior  procurement  official,  Headquar¬ 
ters,  with  any  comments  or  informa¬ 
tion  which  should  be  considered  in 
evaluation  of  the  request  for  ratifica¬ 
tion.  The  head  of  the  procuring  activ¬ 
ity  or  the  senior  procurement  official, 
Headquarters,  will  coordinate  the  re¬ 
quest  for  ratification  with  counsel. 
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(3)  If  ratification  is  authorized  by 
the  head  of  the  procuring  activity  or 
senior  procurement  official.  Headquar¬ 
ters,  the  file  will  be  returned  to  the 
contracting  officer  for  action. 

§  9-1.450  Responsibility  of  other  Govern¬ 
ment  personnel. 

§9-1.450-1  General. 

(a)  Responsibility  for  the  decision  of 
what  to  buy  and  when  to  buy  rests 
with  program  and  certain  staff  offices 
and  the  head  of  the  agency  or  desig¬ 
nee.  Responsibility  for  determining 
how  to  buy,  the  conduct  of  the  buying 
process,  and  execution  of  the  contract 
rests  with  the  procurement  activity, 
the  contracting  officer  in  particular. 

(b)  Personnel  responsible  for  making 
decisions  to  buy  should  maintain  a 
close  and  continuous  relationship  with 
their  procurement  activity  to  ensure 
that  procurement  personnel  are  made 
aware  of  contemplated  procurement 
actions.  This  will  be  mutually  benefi¬ 
cial  in  terms  of  better  planning  for 
procurement  action  and  more  timely, 
efficient,  and  economical  procure¬ 
ment. 

(c)  Personnel  not  delegated  contract¬ 
ing  authority  may  not  commit  the 
Government,  formally  or  informally, 
to  any  type  of  contractual  obligation. 
However,  program  personnel  who 
must  use  the  contracting  process  to  ac¬ 
complish  their  programs,  must  sup¬ 
port  the  contracting  officer  in  ensur¬ 
ing  that: 

(1)  Requirements  are  clearly  defined 
and  specified; 

(2)  Competitive  sources  are  solicited, 
evaluated  and  selected; 

(3)  Quality  standards  are  prescribed 
and  met; 

(4)  Performance  or  delivery  is 
timely; 

(5)  Prices,  estimated  costs,  and  fees 
are  reasonable; 

(6)  Files  are  documented  to  substan¬ 
tiate  the  judgments,  decisions,  and  ac¬ 
tions  taken. 

§  9-1.451  Contracting  officer’s  representa¬ 
tives. 

(a)  A  contracting  officer  may  desig¬ 
nate  Government  personnel  to  act  as 
authorized  representatives  for  such 
functions  as  inspection,  approval  of 
shop  drawings,  testing,  approval  of 
samples,  and  other  functions  of  a  tech¬ 
nical  nature  not  involving  a  change  in 
the  scope,  price,  terms,  or  conditions 
of  the  contract  or  order.  Such  designa¬ 
tion  shall  be  in  writing  and  shall  con¬ 
tain  specific  instructions  as  to  the 
extent  to  which  the  representative 
may  take  action  for  the  contracting  of¬ 
ficer,  but  w’ill  not  contain  authority  to 
sign  contractual  documents.  The  re¬ 
sponsibilities  and  limitations  of  the 
contracting  officer’s  representatives 
may  be  set  forth  in  the  contract  or  in 
a  separate  letter,  a  copy  of  which  shall 
be  furnished  to  the  contractor. 


(b)  A  person  assigned  to  and  per¬ 
forming  primary  duty  within  a  pro¬ 
curement  office,  and  who  is  under  the 
supervision  of  a  contracting  officer, 
does  not  require  designation  as  a  rep¬ 
resentative  to  perform  assigned  duties. 
The  contracting  officer  cannot  autho¬ 
rize  employees  to  sign  any  contract 
document  or  letter  where  the  signa¬ 
ture  of  a  contracting  officer  is  re¬ 
quired. 

§  9-1.452  Standards  of  conduct. 

The  business  ethics  of  all  persons 
charged  with  administration  and  ex¬ 
penditure  of  Government  funds  must 
be  above  reproach  and  suspicion  in 
every  respect  at  all  times.  It  is  impor¬ 
tant  that  all  persons  engaged  in  pro¬ 
curement  and  related  duties  adhere  to 
and  be  guided  by  DOE  policies  and 
instructions  on  personnel  conduct.  De¬ 
tailed  rules  applicable  to  the  conduct 
of  employees  are  set  forth  in  10  CFR 
Part  700. 

Subpart  9-1.5  Contingent  Fees 

§  9-1.500  Scope. 

This  subpart  prescribes  the  use  by 
DOE  of  the  "covenant  against  contin¬ 
gent  fees"  and  sets  forth  the  policies 
in  regard  to  DOE  procurement. 

§  9-1.501  Applicability. 

The  policies  and  requirements  of 
FPR  Subpart  1-1.5  shall  be  applied  to 
all  DOE  procurement  activities. 

§  9-1.507  Use  of  Standard  Form  119. 

§  9-1.507-1  Form  prescribed. 

Each  Standard  Form  119  completed 
in  connection  with  a  DOE  contract,  to¬ 
gether  with  other  relevant  Informa¬ 
tion  shall  be  reviewed  by  counsel  prior 
to  the  initiation  of  appropriate  action. 
An  information  copy  of  each  such 
form,  together  with  a  record  of  action 
taken,  shall  be  forwarded  to  the  senior 
procurement  official.  Headquarters. 

Subpart  9-1.6  Debarred,  Suspended,  and 
Ineligible  Bidders 

§  9-1.600  Scope. 

This  subpart  implements  and  sup¬ 
plements  the  policies  and  procedures 
set  forth  in  FPR  Subpart  1-1.6  relat¬ 
ing  to  the  debarment,  suspension,  or 
ineligibility  of  bidders  for  any  cause. 

§  9-1.602  Establishment  and  maintenance 
of  a  list  of  concerns  or  individuals  de¬ 
barred,  suspended,  or  declared  ineligi¬ 
ble. 

The  senior  procurement  official, 
Headquarters,  shall  establish  and 
maintain  a  list  of  firms  or  individuals 
debarred  or  ineligible  for  contracts 
with  DOE  and  with  DOE  contractors 
holding  cost-reimbursement  type  con¬ 
tracts.  This  list  shall  be  designated  as 
the  DOE  Consolidated  List  of  De¬ 


barred,  Ineligible,  and  Suspended  Con¬ 
tractors  and  its  use  by  all  DOE  procur¬ 
ing  activities  is  mandatory.  The  senior 
procurement  official.  Headquarters, 
shall  periodically  publish  this  list  and 
distribute  it  to  DOE  contracting  offi¬ 
cers. 

§  9-1.602-1  Bases  for  entry  on  debarred, 
suspended,  or  ineligible  list. 

The  senior  procurement  official. 
Headquarters,  shall  place  all  firms  and 
individuals  within  the  categories  speci¬ 
fied  in  FPR  1-1.602-1  and  1-1.604  on 
the  DOE  Consolidated  List  of  De¬ 
barred,  Ineligible,  and  Suspended  Con¬ 
tractors  as  soon  as  determination  is 
made  of  debarment,  ineligibility,  or 
suspension.  DOE  debarments  under 
FPR  1-1.604  are  subject  to  the  proce¬ 
dural  requirements  in  §  9-1.606. 

§  9-1 .603  Treatment  to  be  accorded  firms 
or  individuals  in  debarred,  suspended, 
or  ineligible  status. 

The  senior  procurement  official. 
Headquarters,  or  designee,  may  deter¬ 
mine,  pursuant  to  FPR  l-1.603(a), 
that  an  exception  is  essential  to  the 
public  interest  for  a  specific  procure¬ 
ment  action  only.  Such  action  shall  be 
documented  to  reflect  the  determina¬ 
tion  and  the  justification  therefor. 

§  9-1.606  Agency  procedure. 

§  9-1.606-1  DOE  procedural  requirements. 

This  section  establishes  DOE  inter¬ 
nal  procedures  for  giving  effect  to 
FFR  Subpart  1-1.6  as  required  by  FPR 
1-1.606. 

§  9-1.606-50  Reporting  procedures. 

Heads  of  procuring  activities,  or  des¬ 
ignees,  are  responsible  for  reporting 
any  evidence  of  offenses  or  irregulari¬ 
ties  which  may  be  grounds  for  debar¬ 
ment,  ineligibility  or  suspension.  The 
report  shall  be  made  to  the  senior  pro¬ 
curement  official.  Headquarters.  The 
report  shall  contain  a  full  statement 
of  facts,  and  shall  be  supported  by  ap¬ 
propriate  exhibits.  If  all  necessary  in¬ 
formation  is  not  readily  available,  a 
preliminary  report  shall  be  forwarded 
to  be  followed  as  soon  as  practicable 
by  a  completely  documented  report. 

§  9-1.606  -51  Collection  of  information  and 
investigation. 

The  senior  procurement  official. 
Headquarters,  shall  collect  and  evalu¬ 
ate  information  to  determine  whether 
an  alleged  offense  or  irregularity  war¬ 
rants  the  initiation  of  a  debarment 
proceeding  and  may  request  an  inves¬ 
tigation. 

§9-1.606-52  Initiation  of  action. 

The  senior  procurement  official, 
Headquarters,  with  the  concurrence  of 
counsel  and  after  consultation  with 
appropriate  offices,  shall  determine 
whether  causes  and  conditions  exist  to 
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initiate  a  debarment  action  or  to  issue 
a  notice  of  suspension. 

§9-1.606-53  Notice  of  proposed  debar¬ 
ment. 

(a)  The  senior  procurement  official, 
Headquarters,  shall  initiate  a  debar¬ 
ment  proceeding  by  sending  a  notice 
of  proposed  debarment  by  registered 
mail  (return  receipt  requested)  to  the 
firm  or  individual  proposed  for  debar¬ 
ment. 

(b)  A  notice  of  proposed  debarment 
will: 

(1)  Concisely  state  the  facts  on 
which  the  proposed  debarment  is 
predicated; 

(2)  Specify  the  period  of  the  pro¬ 
posed  debarment; 

(3)  Inform  the  firm  or  individual  of 
the  action  which  DOE  may  take  in  the 
event  a  low  bid  or  proposal  is  received 
from  the  firm  or  individual  before  the 
proposed  debarment  is  finally  deter¬ 
mined; 

(4)  Inform  the  firm  or  individual  of 
its  right  within  20  days  of  the  date  of 
the  notice  of  the  proposed  debarment, 
or  such  other  time  as  may  be  specified 
in  the  notice,  to  request  a  hearing; 

(5)  Provide  that  the  firm  or  individ¬ 
ual  may  submit  a  written  reply  to  the 
notice  of  proposed  debarment  within 
20  days  of  its  date,  or  such  other  time 
as  may  be  specified  in  the  notice.  The 
reply  shall  set  forth  the  facts  on 
which  the  firm  or  individual  relies  and 
request  a  hearing,  if  one  is  desired. 

(6)  Inform  the  firm  or  individual 
that  if  no  reply  or  request  for  hearing 
is  received  within  20  days  from  the 
date  of  the  notice  of  proposed  debar¬ 
ment  or  such  other  time  as  may  be 
specified  in  the  notice,  that  the  debar¬ 
ment  will  become  effective  on  a  date 
specified  in  the  notice. 

§9-1.606-54  Hearing. 

A  hearing,  if  requested,  shall  be  con¬ 
ducted  before  the  DOE  Board  of  Con¬ 
tract  Appeals.  (See  10  CFR  703.210, 
“Conduct  of  hearings,”  and  10  CFR 
703.214,  “Reconsideration.”)  The  DOE 
Board  of  Contract  Appeals  has  the 
final  authority  to  decide  debarment 
cases  after  hearings. 

§  9-1.606-55  Final  debarment  determina¬ 
tion  after  the  forfeiture  of  the  right  to 
be  heard. 

(a)  If  the  senior  procurement  offi¬ 
cial,  Headquarters,  on  the  basis  of  an 
analysis  of  all  information,  determines 
that  the  proposed  debarment  is  not 
warranted,  that  official  shall  notify,  in 
writing,  the  firm  or  individual  con¬ 
cerned  within  40  days  after  the  notice 
of  proposed  debarment. 

(b)  If  the  senior  procurement  offi¬ 
cial,  Headquarters,  on  the  basis  of  an 
analysis  of  all  information,  determines 
that  the  proposed  debarment  is  war¬ 
ranted,  that  official  shall  transmit  the 
recommendation  for  debarment,  and 


all  information  on  which  such  recom¬ 
mendation  is  based,  to  the  head  of  the 
agency  or  designee.  If  the  head  of  the 
agency  or  designee  determines  in  writ¬ 
ing  to  debar,  the  senior  procurement 
official,  Headquarters,  shall  notify,  in 
writing,  the  firm  or  individual  within 
40  days  after  the  notice  of  proposed 
debarment.  The  determination  shall 
accompany  the  notice  confirming  the 
proposed  debarment.  The  notice  con¬ 
firming  the  proposed  debarment  shall 
state  the  effective  date  and  the  period 
of  the  debarment.  The  period  of  the 
debarment  shall  be  no  greater  than 
that  specified  in  the  notice  of  pro¬ 
posed  debarment. 

§9-1.606-56  Notice  of  final  debarment  de¬ 
termination. 

(a)  The  senior  procurement  official. 
Headquarters,  shall  promptly  notify 
all  senior  program  officials  and  heads 
of  procuring  activities  of  all  debar¬ 
ment  actions  taken  pursuant  to  this 
subpart. 

(b)  The  senior  procurement  official. 
Headquarters,  shall  notify  the  Gener¬ 
al  Services  Administration  of  the 
names  of  all  firms  or  individuals 
placed  on  or  removed  from  the  DOE 
list. 

Subpart  9-1.7  Small  Butineis  Concern* 

§  9-1.700  General. 

The  policies  and  procedures  pre¬ 
scribed  in  FPR  1-1.7  and  in  this  sub¬ 
part  apply  to  all  DOE  procurement. 

§9-1.704  Agency  program  direction  and 
operation. 

§9  -1.704-1  DOE  headquarters. 

The  senior  procurement  official, 
Headquarters,  or  designee  is  responsi¬ 
ble  for  the  overall  management  of  the 
DOE  small  business  program.  This  in¬ 
cludes  responsibility  for  developing 
and  managing  the  DOE  small  business 
program,  providing  advice  on  small 
business  programs,  and  representing 
DOE  before  other  Government  agen¬ 
cies  on  matters  primarily  affecting 
small  business. 

§  9-1.704-2  Other  procuring  activities. 

The  head  of  the  procuring  activity 
or  designee  shall  appoint  a  small  busi¬ 
ness  specialist,  directly  responsible  to 
him,  to  serve  as  small  business  coor¬ 
dinator  for  the  activity  to  provide  a 
central  point  of  contact  to  which  small 
business  concerns  may  direct  inquiries 
concerning  participation  in  the  pro¬ 
curement  program  and  other  small 
business  matters.  The  senior  procure¬ 
ment  official,  headquarters,  or  desig¬ 
nee.  will  provide  the  small  business 
specialist  with  guidance,  advice  and 
technical  assistance,  as  necessary.  The 
small  business  specialist  shall  also  per¬ 
form  such  other  functions  as  specifi¬ 
cally  directed  by  this  Subpart  9-1.7 


and  any  additional  functions  which 
the  head  of  the  procuring  activity  may 
prescribe  to  implement  the  small  busi¬ 
ness  program.  A  copy  of  each  appoint¬ 
ment  and  termination  of  appointment 
of  small  business  specialists  shall  be 
forwarded  to  the  senior  procurement 
official.  Headquarters,  or  designee. 

§  9-1.704-3  Small  business  specialist. 

The  small  business  specialist  (§9- 
1.704-2)  shall  perform  the  following 
duties  as  determined  appropriate  by 
the  head  of  the  procuring  activity  or 
designee: 

(a)  Maintain  a  program  designed  to 
locate  capable  small  business  sources 
for  current  and  future  procurements, 
through  SBA  or  other  methods. 

(b)  Coordinate  inquiries  and  re¬ 
quests  for  advice  from  small  business 
concerns  on  procurement  matters. 

(c)  Prior  to  issuance  of  solicitations 
(or  contract  modifications  for  addi¬ 
tional  supplies  or  services)  in  excess  of 
$2,500,  determine  that  small  business 
concerns  will  receive  adequate  consid¬ 
eration,  including  initiation  of  set- 
asides  where  appropriate,  in  accor¬ 
dance  w  ith  9-1.705-3. 

(d)  Review  procurement  programs 
for  possible  breakout  of  items  suitable 
for  procurement  from  small  business 
concerns. 

(e)  Advise  small  business  concerns 
with  respect  to  the  financial  assistance 
available  under  existing  law  and  regu¬ 
lation  and  assist  such  concerns  in  ap¬ 
plying  for  financial  assistance,  assur¬ 
ing  that  requests  by  small  business 
concerns  for  proper  assistance  are  not 
treated  as  a  handicap  in  securing  the 
award  of  contracts. 

(f)  Participate  in  determinations 
concerning  responsibility  of  a  prospec¬ 
tive  contractor  whenever  small  busi¬ 
ness  concerns  are  involved  and  provide 
advice  to  the  contracting  officer  con¬ 
cerning  responsibility  determinations 
of  small  business  concerns. 

(g)  Participate  in  the  evaluation  of  a 
prime  contractor’s  subcontracting  pro¬ 
gram. 

(h)  Assure  that  participation  of 
small  business  concerns  is  accurately 
reported. 

(i)  Make  available  to  SBA  copies  of 
solicitations  when  so  requested. 

(j)  Act  as  liaison  between  the  con¬ 
tracting  officer  and  SBA  field  offices 
and  representatives  in  connection  with 
set-asides,  certificates  of  competency, 
and  other  matters  in  which  the  small 
business  program  may  be  involved. 
Procurements  estimated  to  cost 
$100,000,  or  more,  in  which  certificates 
of  competency  are  requested,  shall  be 
reported  to  the  senior  procurement  of¬ 
ficial,  Headquarters,  or  designee.  The 
report  shall  contain  a  description  of 
the  requirement,  a  list  of  the  bidders 
or  proposers,  and  the  contract  prices 
specified  in  the  bids  or  proposals  sub¬ 
mitted  and  the  reason  for  the  pro- 


FEDERAL  REGISTER,  VOL.  43,  NO.  73— FRIDAY,  APRIL  14,  1978 


PROPOSED  RULES 


15863 


posed  rejection  of  an  otherwise  accept¬ 
able  small  business  bid  or  proposal. 
Pertinent  dates  such  as  the  required 
date  for  the  completion  of  the  pro¬ 
curement,  the  date  of  the  request  for 
the  certificate  of  competency,  etc., 
shall  also  be  furnished. 

(It)  In  cooperation  with  the  contract¬ 
ing  officer  and  technical  personnel, 
seek  and  develop  information  on  the 
technical  competence  of  small  busi¬ 
ness  concerns  for  research  and  devel¬ 
opment  contracts.  Regularly  bring  to 
the  attention  of  the  contracting  offi¬ 
cers  and  technical  personnel  descrip¬ 
tive  data,  brochures,  and  other  infor¬ 
mation  on  small  business  concerns 
that  are  apparently  competent  to  per¬ 
form  research  and  development  work 
in  fields  in  which  DOE  is  interested. 

§  9-1.705-3  Screening  of  procurements. 

Class  set-asides.  Under  agreement 
with  the  SBA,  DGE  will  accept  SBA 
initiation  of  class  set-asides  for  formal¬ 
ly  advertised  construction  procure¬ 
ments  estimated  to  cost  between 
$2,500  and  $2  million,  including  new 
construction  and  repair  and  alteration 
of  structures.  When,  in  the  judgment 
of  the  head  of  the  procuring  activity 
or  designee,  a  particular  procurement 
falling  within  these  dollar  limits  is  un¬ 
suitable  for  a  set-aside  for  exclusive 
small  business  participation,  the  head 
of  the  procuring  activity  or  designee 
shall  notify  the  appropriate  SBA  rep¬ 
resentative  of  this  decision.  Unless 
SBA  appeals  the  decision,  the  con¬ 
tracting  officer  shali  proceed  to  pro¬ 
cess  the  procurement  on  an  unrestrict¬ 
ed  basis.  Small  business  set  aside  pref¬ 
erences  should  be  considered  for  con¬ 
struction  procurements  in  excess  of  $2 
million,  on  a  case-by-case  basis,  favor¬ 
ing  such  preferential  participation  of 
small  business  whenever  appropriate. 

§  9-1.705-7  Performance  of  contract  by 
SBA. 

(a)  Full  consideration  will  be  given 
to  contracting  with  SBA  in  order  to 
foster  or  assist  in  the  establishment  or 
the  growth  of  small  business  concerns 
designated  by  the  SBA.  The  objective 
is  that  these  concerns  become  self-sus¬ 
taining,  competitive  entities  within  a 
reasonable  period  of  time. 

(b)  The  Small  Business  Administra¬ 
tion  has  delegated  to  its  field  offices 
authority  to  handle  contracts  and  sub¬ 
contracts  under  section  8(a)  of  the 
Small  Business  Act.  Heads  of  procur¬ 
ing  activities  or  designees  should 
assure  full  cooperation  with  SBA  in  ef¬ 
forts  to  place  procurements  with  firms 
which  are  eligible  for  subcontract 
awards  by  SBA  under  section  8(a). 
They  shall  take  the  necessary  steps  to: 

(1)  Invite  appropriate  SBA  field  rep¬ 
resentatives  to  identify  needs  for  8(a) 
contracts  and  to  provide  for  coopera¬ 
tion  and  assistance  on  the  part  of 
DOE  in  verifying  the  availability  or 


nonavailability  of  requirements,  Bind¬ 
ing,  and  other  pertinent  factors;  and 

(2)  Propose  any  requirements  which 
appear  to  offer  potential  opportunity 
for  contracting  with  SBA  under  au¬ 
thority  of  section  8(a)  of  the  Small 
Business  Act,  for  consideration  by  ap¬ 
propriate  SBA  field  representatives. 

(3)  Work-out  detailed  arrangements 
for  handling  individual  8(a)  contracts 
with  SBA  offices,  consistent  with  FDR 
1-1.712.  Any  problems  relating  to  con¬ 
tracting  with  the  Small  Business  Ad¬ 
ministration  which  cannot  be  readily 
resolved  between  heads  of  procuring 
activities  and  Regional  Directors  of 
SBA  should  be  reported  to  the  senior 
procurement  official.  Headquarters. 

§  9-1.706  Procurement  set-asides  for  small 
business. 

§  9-1.706  5  Total  set-asides. 

It  is  DOE  policy  to  use  the  method 
of  procurement  known  as  ‘  small  busi¬ 
ness  restricted  advertising”  for  con¬ 
tracts  involving  total  set-asides  unless 
there  arc  circumstances  which  make 
conventional  negotiation  necessary. 

§  9-1 .708  Certificate  of  competency  pro¬ 
gram. 


§  9-1.708-3  Conclusiveness  of  certificate 
of  competency. 

DOE  shall  accept  SBA  certificates  of 
competency  as  conclusive  of  a  prospec¬ 
tive  contractor’s  responsibility  as  to 
capacity,  credit,  tenacity  or  presever- 
ance. 

§  9-1.709  Records  and  reports. 

Reports  covering  pertinent  informa¬ 
tion  concerning  small  business,  minor¬ 
ity  business  enterprises,  and  contracts 
placed  with  SBA  under  authority  of 
Section  8(a)  of  the  SPA  Act,  shall  be 
prepared  in  accordance  with  DCE-PR 
9-53. 


§  9-1.710  Subcontracting  with  Small  Busi¬ 
ness  concerns. 

Heads  of  procuring  activities  or  des¬ 
ignees  shall  appoint  persons  under 
their  jurisdiction  to  serve  as  liaison  of¬ 
ficers  who  will  administer  the  small 
business  subcontracting  program. 

§  9-1.750  Business  opportunity  confer¬ 
ences. 

The  Department  of  Commerce  is  re¬ 
sponsible  for  coordinating  the  partici¬ 
pation  of  Federal  civilian  agencies  in  a 
continuing  series  of  conferences  which 
are  generally  sponsored  by  local 
Chambers  of  Commerce.  The  objec¬ 
tives  of  these  conferences  are:  (a)  loca¬ 
tion  of  additional  procurement  sources 
to  broaden  the  procurement  base  of 
Federal  buying  agencies;  (b)  stimula¬ 
tion  of  local,  regional,  and  national 
economic  growth,  national  security, 
and  cost  reduction;  (c)  location  of  un¬ 
derutilized  production  capacity;  (d) 


prevention  or  elimination  of  pockets 
of  underemployment;  and  (e)  assis¬ 
tance  of  small  business  concerns.  As 
notified  by  the  Small  Business  Advi¬ 
sor,  heads  of  procuring  activities  will 
designate,  as  appropriate,  small  busi¬ 
ness  specialists  or  procurement  per¬ 
sonnel  to  participate  in  person-to- 
person  counseling  at  such  confei  ences. 
Ordinarily,  participation  by  procure¬ 
ment  activities  will  be  restricted  to 
conferences  held  within  the  geo¬ 
graphical  area  of  the  procurement 
office. 

Sybpart  9-1.8  tabor  Surplvi  Area  Concern* 

§  9-1.807  Records  and  reports. 

A  report  containing  summary  data 
on  DOE  procurement  in  labor  surplus 
areas  as  set  forth  in  FPR  l-16.804-3(d) 
(2),  and  FPR  1-16.804-4  shall  be  input¬ 
ted  by  heads  of  procuring  activities  or 
designees  into  the  DOE  automated  in¬ 
formation  system  not  later  than  the 
first  working  day  after  the  close  of 
each  quarter. 

Suhpart  9-1.9  Reporting  Possible  Antitrust 
Violations 

§9-1.901  General. 

The  procedures  prescribed  in  FPR 
Subpart  1-1.9  apply  to  all  procure¬ 
ment  on  a  competitive  basis,  and  shall 
be  applied  to  cost-type  contractor  pro¬ 
curement. 

§  9-1.902  Documents  to  be  transmitted. 

The  Office  of  the  General  Counsel  is 
responsible  for  reporting  cases  of  pos¬ 
sible  antitrust  violations  to  the  Attor¬ 
ney  General.  Heads  of  procuring  ac¬ 
tivities  shall  furnish  two  copies  of  the 
documents  referred  to  in  FPR  1-1.902 
to  the  Office  of  the  General  Counsel 
and  one  copy  to  the  senior  procure¬ 
ment  official.  Headquarters. 

Subpart  9-1.10  Publicizirg  Procurement 
Actions 

§  9-1.1004  Synopsis  of  contract,  awards. 

Procuring  activities  shall  forward,  by 
mail,  one  copy  of  the  synopsis  of  con¬ 
tract  award,  as  required  by  FPR 
1.1004,  to  Headquarters,  Office  cf 
Public  Affairs. 

Subpart  9-1.11  Qualified  Produsts 

§9-1.1101  Procurement  of  qualified  prod¬ 
ucts. 

(a)  This  subpart  prescribes  policies 
and  procedures  for  the  procurement  of 
qualified  products  established  by  the 
Government. 

(b)  Whenever  procurement  of  quali¬ 
fied  products  is  to  be  made  by  formal 
advertising,  the  contracting  officer 
shall  insert  in  invitations  for  bids  the 
provision  contained  in  FPR  1- 
1.1101(b).  This  provision  may  be  modi¬ 
fied  with  the  advice  of  counsel  for  use 
in  requests  for  proposals. 
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§9-1.1150  Distribution  of  qualified  prod¬ 
ucts  lists. 

Qualified  products  lists  are  distribut¬ 
ed  by  GSA  directly  to  Headquarters 
and  field  offices.  These  lists  shall  be 
redistributed  to  those  persons  autho¬ 
rized  to  use  them.  Heads  of  procuring 
activities  shall  maintain  records  of  dis¬ 
tribution  of  the  lists.  Extra  copies  may 
be  obtained  through  the  senior  pro¬ 
curement  official,  Headquarters. 

Subpart  9-1.12  Respciwibla  Prospective 
Contractor* 

§9-1.1200  Scope. 

This  subpart  implements  and  sup¬ 
plements  the  policies  set  forth  in  FPR 
1-1.12. 

§9-1.1203-2  Additional  standards. 

A  prospective  contractor,  in  order  to 
be  determined  as  responsible  must,  in 
the  opinion  of  the  contracting  officer, 
meet  the  following  standards  as  they 
relate  to  the  particular  procurement 
under  consideration: 

(a)  Have  an  established  system  of  ac¬ 
counting  and  financial  controls  which 
the  contracting  officer  determines  will 
permit  the  effective  administration  of 
the  type  of  contract  proposed,  particu¬ 
larly  if  under  its  terms  the  costs  in¬ 
curred  are  a  factor  in  determining  the 
amount  payable  under  the  contract,  or 
if  advance  or  progress  payments  are 
requested. 

(b)  In  determining  the  adequacy  of  a 
prospective  contractor’s  financial  re¬ 
sources  for  the  performance  of  the 
proposed  contract,  as  required  by  FPR 
l-1.1203-l(a),  particular  attention 
shall  be  given  to  the  ability  of  the  con¬ 
tractor  to  discharge  his  full  financial 
responsibility  for  charges  and  losses  of 
Government-furnished  material,  such 
as  special  nuclear  materials,  when  the 
contractor  has  responsibility  for  such 
material. 

§9-1.1204  Determination  of  responsibility 
ot  nonresponsibility 

(a)  While  the  signing  of  the  contract 
shall  be  deemed  to  be  evidence  of  the 
contracting  officer’s  affirmative  deter¬ 
mination  that  a  contractor  is  responsi¬ 
ble  within  the  meaning  of  FPR  1- 
1.1202,  9-1.313. (b)(6)  requires  the  file 
to  indicate  the  basis  for  such  determi¬ 
nation. 

(b)  If  the  contracting  officer  deter¬ 
mines  a  prospective  contractor  to  be 
nonresponsibie  within  the  meaning  of 
FPR  1-1.1202,  the  WTitten  determina¬ 
tion  to  this  effect  shall  be  placed  in 
the  contract  file.  (See  FPR  1-1.708  if  a 
small  business  concern  is  involved.) 

Subpart  9-1.13  Minority  Businet*  Enterprise* 

§9-1.1300  Scope. 

This  subpart  implements  and  sup¬ 
plements  the  policies,  procedures,  and 
contract  clauses  applicable  to  the  par¬ 


ticipation  of  minority  business  enter¬ 
prises  in  Government  procurement,  at 
the  prime  and  subcontract  level,  as  set 
forth  in  FPR  Subpart  1-1.13. 

§9-1.1310  Subcontracting  with  minority 
business  enterprises. 

Heads  of  procuring  activities  or  des¬ 
ignees  shall  appoint  persons  under 
their  jurisdiction  to  serve  as  liaison  of¬ 
ficers  who  will  administer  the  minor¬ 
ity  business  enterprises  subcontracting 
program. 

Subpcrt  9-1.16  Report*  a*  Identical  Bid* 

§9-1.1603  Reporting  requirements. 

§9-1.1603-3  Submission  of  reports. 

Heads  of  procuring  activities  are  re¬ 
sponsible  for  submitting  to  the  Office 
of  the  General  Counsel  two  copies  of 
identical  bid  reports. 

Subpert  9-1.50  Change  0'deri,  Equitable  Ad¬ 
justment,  and  Supplemental  Agreement*  for 

Fixed-Price  Contract* 

§9-1.5000  Scope. 

This  subpart  sets  forth  the  circum¬ 
stances  under  which  change  orders, 
other  unilateral-type  contract  modifi¬ 
cations,  and  supplemental  agreements 
are  to  be  used  in  connection  with 
fixed-price  contracts,  and  outlines  gen¬ 
eral  procedures  to  be  followed  in  the 
preparation  and  negotiation  of  such 
modifications,  including  determination 
of  necessary  equitable  adjustments  in 
price  or  performance  time. 

§9-1.5001  Genera!  policy. 

Change  orders  and  supplemental 
agreements  to  fixed-price  contracts 
will  be  handled  expeditiously  and  eco¬ 
nomically  without  sacrificing  sound 
contract  administration  or  lessening 
the  opportunity  for  proper  consider¬ 
ation  of  all  pertinent  factors  in  effect¬ 
ing  equitable  adjustments  and  settle¬ 
ments. 

§9-1.5002  Applicability. 

The  policies  and  procedures  set 
forth  in  this  subpart  apply  to  all  fixed- 
price  prime  contracts. 

§9-1.5003  Definitions. 

For  the  purpose  of  this  subpart,  the 
following  terms  have  the  meanings  set 
forth  in  this  section: 

(a)  Article.  "Article”  means  an  arti¬ 
cle  or  clause  as  these  terms  are  used  in 
the  various  standard  contract  forms 
used  to  designate  separate  and  distinct 
contract  provisions. 

(b)  Contract  modification.  The 
meaning  of  "contract  modification”  is 
as  defined  in  FPR  1-1.219. 

(c)  [Reserved.] 

(d)  Supplemental  agreement  "Sup¬ 
plemental  agreement”  means  a  negoti¬ 
ated,  bilateral  modification  of  a  con¬ 
tract  effecting  changes  in  the  general 


scope  of  work  or  other  contract  terms 
and  conditions. 

§9-1.5001  Change  orders  and  other  unila- 
terial-fype  modifications  within  the 
general  contract  scope. 

§9-1.5004-1  Change  orders. 

(a)  Use  of  change  orders.  (1)  A 
change  order  shall  be  used  to  direct  an 
addition  to  or  variation  or  omission 
from  the  work  within  the  general 
scope  of  a  contract  in  accordance  with 
the  contract  provisions  and  to  effect 
an  equitable  adjustment  in  contract 
price  and  performance  time. 

(2)  A  change  order  shall  not  be  used 
to  effect  additions,  alterations,  or  dele¬ 
tions  of  work  which  involve  a  change 
in  the  general  scope  of  a  contract  or  to 
change  any  of  the  substantive  provi¬ 
sions  of  a  contract,  such  as  time  of 
commencement,  methods  of  payment, 
and  refund  of  retained  percentages. 

(b)  Obligation  of  contractor.  Under 
the  terms  of  standard  fixed-price  con¬ 
tract  forms  the  contractor  agrees  in 
advance  to  perform  such  changes  in 
the  work  as  are  within  the  general 
scope  of  the  contract.  A  WTitten  order 
to  the  contractor  making  such  a 
change  is  binding  upon  him  whether 
or  not  the  order  contains  adjustments 
of  price  and  time,  and  he  is  obligated 
to  proceed  with  the  work  as  changed 
pending  determination  of  equitable 
adjustments.  If  the  order  contains  uni¬ 
lateral  adjustments  of  price  and  time 
with  wrhlch  the  contractor  cannot 
agree,  he  has  the  right  to  protest  or 
appeal  from  such  determination  in  ac¬ 
cordance  with  the  language  of  the  par¬ 
ticular  contract  article  under  which 
the  order  was  issued,  but  he  must 
comply  with  the  requirements  of  such 
article  in  order  for  his  protest  or 
appeal  to  be  effective. 

(c)  Method  of  issuance.  (1)  Whenever 
possible,  prior  agreement  should  be 
reached  with  the  contractor  regarding 
any  price  and  time  adjustments  and  a 
complete  one-part  change  order 
should  be  issued  prior  to  commence¬ 
ment  of  the  changed  work.  If  agree¬ 
ment  cannot  be  reached  within  avail¬ 
able  time,  the  directive  portion  of  the 
change  order  should  be  issued  in  any 
case  prior  to  commencement  of  the 
changed  w’oik. 

(2)  When  failure  to  reach  mutual 
agreement  on  equitable  adjustments 
prior  to  issuance  of  a  change  order  is 
due  to  inability  to  obtain  adequate 
proposals  from  the  contractor  or  to 
reaching  an  impasse  in  negotiations, 
rather  than  to  lack  of  available  time,  a 
complete  one-part  change  order 
should  be  Issued  as  a  unilateral  action 
with  price  and  time  adjustments  based 
on  the  Government  estimate. 

(3)  A  two-part  change  order  should 
be  used  when  a  complete  one-part 
change  order  has  not  been  issued 
under  either  subparagraph  (1)  or  (2) 
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above.  The  first  part  should  set  forth 
the  details  of  the  change  and  contain 
a  statement  that  price  and  time  ad¬ 
justments  will  be  settled  by  the  parties 
at  an  early  date.  The  second  part 
should  contain  the  adjustments  in 
price  and  time.  Where  appropriate, 
the  first  part  of  a  two-part  change 
order  may  establish  an  interim  price 
as  a  basis  for  such  partial  payments  as 
can  be  thoroughly  substantiated  by 
cost  estimates;  the  interim  price 
should  not  include  profit  or  items 
which  might  be  controversial.  Every 
effort  should  be  made  by  the  parties 
to  reach  agreement  on  part  two  of  the 
two-part  change  order  as  expeditiously 
as  possible.  When  the  parties  fail  to 
reach  agreement  as  to  equitable  ad¬ 
justments  due  to  inability  to  obtain 
adequate  proposals  from  the  contrac¬ 
tor,  the  reaching  of  an  impasse  in  ne¬ 
gotiations,  or  for  any  other  proper 
reason,  the  second  part  of  a  two  part 
change  order  should  be  issued  as  a 
unilateral  action  with  price  and  time 
adjustments  based  on  the  Government 
estimate. 

(4)  In  all  cases  where  agreement  is 
reached  with  the  contractor  on  equita¬ 
ble  price  and  time  adjustments,  the 
contractor’s  acceptance  shall  be  indi¬ 
cated  by  his  signature  on  the  change 
order  to  establish  that  mutual  agree¬ 
ment  has  been  reached. 

(5)  According  to  the  circumstances 
of  the  particular  case,  the  contractor’s 
protest  or  “appeal”  from  unilateral  ad¬ 
justments  of  price  and  time  in  a 
change  order  should  be  treated  (i)  as  a 
claim  for  consideration  and  decision, 
based  on  findings  of  fact  by  the  con¬ 
tracting  officer,  subject  to  further 
appeal,  or  (ii)  as  an  appeal  from  the 
contacting  officer’s  decision.  The 
latter  alternative  should  apply  only 
when  the  unilateral  adjustments  were 
preceded  by  a  full  consideration  of  the 
details  of  the  contractor’s  claim,  a 
thorough  effort  to  resolve  differences 
by  negotiation,  and  a  decision  by  the 
contracting  officer  based  upon  formal 
findings  of  fact.  See  “rules  of  Proce¬ 
dures  in  Contract  Appeals,”  10  CFR 
Part  703. 

(d)  Adjustment  of  price  or  time.  Any 
equitable  adjustment  in  price  or  time 
must  be  determined  as  of  the  date  the 
change  is  directed.  Estimated  in¬ 
creased  costs  of  performing  the  con¬ 
tract  as  changed,  which  are  a  direct 
result  of  the  change  order,  are  proper 
for  consideration  in  an  equitable  ad¬ 
justment  in  price.  Ascertainment  of 
costs  which  may  be  properly  included 
in  any  equitable  adjustment  depends 
upon  all  of  the  facts  surrounding  a 
particular  change.  The  following  pro¬ 
cedures  shall  be  followed  in  establish¬ 
ing  price  and  time  adjustments  for 
change  orders: 

(1)  Contractor’s  proposal  The  con¬ 
tractor  shall  be  furnished  details  of 
the  change  and  be  requested  to  submit 


a  statement  that  the  directed  change 
will  not  require  a  change  in  contract 
price  or  time  or,  if  an  increase  or  de¬ 
crease  in  contract  price  or  time  will 
result,  an  estimate  of  cost,  broken 
down  as  appropriate  between  features 
of  work  and  into  elements  of  cost,  and 
the  change  in  time  for  completion,  if 
any. 

(2)  Government  estimate.  An  inde¬ 
pendent  Government  estimate  of  the 
cost  of  the  changed  work  shall  be  pre¬ 
pared  on  the  basis,  as  applicable,  of 
the  costs  of  labor,  materials,  equip¬ 
ment,  construction  equipment,  taxes, 
bonds,  and  insurance  (direct  costs)  on 
which  appropriate  allowances  for 
profit  and  overhead  should  be  made. 
The  change  in  the  time  of  perfor¬ 
mance,  if  any,  should  also  be  estimat¬ 
ed. 

(3)  Use  of  actual  costs.  Costs  actually 
incurred  may  be  considered,  to  the 
extent  that  they  are  determined  to  be 
both  necessary  and  reasonable,  in  de¬ 
termining  price  adjustments  for 
changes  that  have  been  completed, 
but  they  are  not  to  be  used  as  the 
basis  for  price  adjustments  since  the 
price  adjustment  must  be  determined 
as  of  the  date  the  change  was  directed. 

§  9-1.5004-2  Unilateral-type  contract 
modifications  other  than  change 
orders. 

Fixed-price  contracts  often  include 
provisions  other  than  changes  articles 
which  contemplate,  as  a  result  of 
specified  happenings  or  actions,  uni¬ 
lateral  equitable  adjustments  in  the 
contract  price  or  performance  time  in 
the  event  of  failure  to  reach  mutual 
agreement.  To  the  extent  applicable, 
the  procedures  for  the  handling  of 
change  order  equitable  adjustments 
specified  in  9-1.5004-1  shall  be  fol¬ 
lowed  in  the  treatment  of  such  other 
equitable  adjustments.  Such  other  ad¬ 
justments  include: 

(a)  Adjustments  in  price  and  time  re¬ 
sulting  from  differences  in  physical 
conditions  as  described  in  the 
“Changed  Conditions”  article  which 
appeai-s  in  Standard  Form  23-A:  Gen¬ 
eral  Provisions  (Construction  Con¬ 
tract)  and  other  contracts. 

(b)  Certain  time  extensions  as  cov¬ 
ered  by  provisions  of  contract  articles 
dealing  with  default  terminations, 
delays,  and  time  extensions. 

(c)  Time  or  price  adjustments  result¬ 
ing  from  suspension,  delay,  or  inter¬ 
ruption  of  work  covered  by  applicable 
contract  articles. 

(d)  Adjustments  in  price  and  time  re¬ 
sulting  from  removing  or  tearing  out 
of  construction  work  w'hich  subse¬ 
quently  is  found  to  meet  contract  re¬ 
quirements  as  covered  by  inspection 
articles. 

§9-1.5005  changes  outside  the  general 
contract  scope. 

(a)  Use  of  supplemental  agree¬ 
ments  .(1)  A  supplemental  agreement  is 


used  to  modify  a  contract  when  a  sub¬ 
stantive  change  is  necessary,  such  as  a 
change  in  the  general  scope  of  the 
contract,  changes  in  basic  contract  ar¬ 
ticles,  or  a  deletion  or  addition  of  con¬ 
tract  articles. 

(2)  A  supplemental  agreement  shall 
not  be  used  for  work  additions  unless 
the  added  work  is  so  closely  related  to 
work  under  the  existing  contract,  or 
for  other  reasons,  that  it  is  impractica¬ 
ble  to  accomplish  the  new  work  under 
a  separate  fixed-price  contract  award¬ 
ed  as  a  result  of  formal  advertising  or 
invited  proposal  procedures.  The  use 
of  a  supplemental  agreement  for  addi¬ 
tional  work  shall  be  fully  justified  as 
being  in  the  best  interest  of  the  gov¬ 
ernment  and  shall  satisfy  DOE  re¬ 
quirements  for  procurement  by  negoti¬ 
ation. 

(3)  Whenever  time  will  permit,  a 
supplemental  agreement  shall  be 
Issued  and  signed  by  both  parties  prior 
to  the  commencement  of  any  work 
covered  by  the  modification.  When 
construction  must  be  started  before  a 
supplemental  agreement  can  be  com¬ 
pleted,  prior  agreement  shall  be  con¬ 
firmed  by  letter  or  a  letter-type  sup¬ 
plemental  agreement  should  be  issued 
to  authorize  the  start  of  work. 

(b)  Negotiation.  Because  a  supple¬ 
mental  agreement  concerns  a  change 
in  contract  terms  or  in  work  which  is 
not  within  the  general  scope  of  the 
contract,  any  price  and  time  adjust¬ 
ment  must  be  acceptable  to  the  con¬ 
tractor  and  the  supplemental  agree¬ 
ment  must  be  effected  by  negotiation 
with  the  contractor.  The  following 
procedures  shall  be  used: 

(1)  Contractor’s  proposal  The  con¬ 
tractor  shall  be  furnished  a  descrip¬ 
tion  of  the  change,  together  with  any 
applicable  revised  plans  and  specifica¬ 
tions,  and  be  requested  to  submit  a 
proposal  for  the  changed  work,  includ¬ 
ing  a  detailed  estimate  of  any  change 
in  price  or  time  involved  in  the  perfor¬ 
mance  of  the  work. 

(2)  Government  estimate.  An  inde¬ 
pendent  Government  estimate  shall  be 
prepared  in  accordance  with  applica¬ 
ble  provisions  of  §  9-1.5004-l(d)(2). 

(3)  Agreement  on  price  or  time  ad¬ 
justment  In  the  event  negotiation 
with  the  contractor  does  not  result  in 
reasonable  reconciliation  between  the 
contractor’s  estimate  and  the  Govern¬ 
ment  estimate,  the  contracting  officer 
must  determine  whether,  under  the 
circumstances,  contracting  with  others 
for  the  work  involved  would  better 
serve  the  interest  of  the  Government. 

§9-1.5006  Surety  bonds. 

Additional  performance  bond  protec¬ 
tion  in  connection  with  and  consent  of 
surety  to  change  orders  and  supple¬ 
mental  agreements  to  fixed-price  con¬ 
tracts  shall  be  obtained  when  they  are 
determined  to  be  appropriate  on  the 
basis  of  Part  9-10. 
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Subport  9-1.51  Centicterotiosn  in  S«l acting 
Award  Instrument — Contract  or  Grant 

§  9-1.5101  Scope. 

(a)  DOE  accomplishes  its  missions  to 
some  extent,  through  direct  in-house 
activities  but  predominantly  through 
non-Pederal  organizations,  using 
either  contract  or  grant  instruments 
as  the  means  for  defining  the  terms 
and  conditions,  and  the  nature  of  the 
agreement  between  DOE  and  the  re¬ 
cipient.  The  two  instruments  are  in¬ 
tended  to  be  different  in  purpose,  ap¬ 
plication,  content,  and/or  nature, 
when  properly  employed,  and  create 
different  relationships  between  the 
parties. 

(b)  Because  of  these  differences,  the 
choice  between  using  a  contract  or  a 
grant  in  any  given  circumstances  must 
be  made  carefully. 

The  purpose  of  this  subpart  is  to 
provide  general  guidance  on  the  con¬ 
siderations  which  are  relevant  to  such 
choices.  The  guidance  is  provided  in 
terms  of  the  Federal  objectives  and 
Federal  role  as  manifested  in  the 
degree  of  control  sought  oy  DOE  pro¬ 
gram  officials,  not  the  characteristics 
intrinsic  in  the  project  itself. 

§  9-1.5102  Applicability. 

This  subpart  applies  to  all  programs 
in  which  the  amount  of  the  award,  the 
decision  to  make  the  award,  and  the 
choice  between  using  a  contract  or  a 
grant,  as  the  award  instrument  are  not 
specified  by  law,  and  are,  therefore, 
within  the  administrative  discretion  of 
the  DOE. 

§  9-1.5103  Selection  criteria. 

§9-1.5103-1  Basic  selection  criteria. 

(a)  Contracts.  The  contract  is  the 
appropriate  instrument  when: 

(1)  The  principal  purpose  of  the 
award  is  the  acquisition,  by  purchase, 
lease,  or  barter,  of  property  or  services 
for  the  direct  benefit  or  use  of  DOE 
and  the  outcome  of  the  effort  is  some¬ 
thing  which  DOE  must  obtain  to  meet 
its  program  or  operational  needs. 

(2)  The  senior  program  official  or 
designee  considers  it  necessary  to  exer¬ 
cise  control  over  the  objectives,  pro¬ 
gram  direction,  specifications,  costs, 
reporting  of  results,  methods  of  re¬ 
search,  and  scheduling  ox  the  project. 
The  degree  of  control  alone  may  dic¬ 
tate  use  of  a  contract  even  though 
other  considerations  may  suggest  use 
of  a  grant.  Control  means  the  right  to 
unilaterally  terminate  for  convenience 
or  default:  issue  unilateral  changes; 
issue  stop  work  orders;  redirect  the 
work  within  the  limits  of  the  scope  of 
work  and  changes  clause;  and  to  speci¬ 
fy  strict  adherence  to  the  scope  of 
work. 

(b)  Grants.  The  grant  is  the  appro¬ 
priate  instrument  when: 

(1)  The  principal  purpose  of  the  re¬ 
lationship  is  the  transfer  of  money. 


property,  services,  or  anything  of 
value  to  the  recipient  in  order  to  ac¬ 
complish  a  public  purpose  of  support 
or  stimulation  authorized  by  Federal 
statute,  rather  than  acquisitions  by 
purchase,  lease,  or  barter,  of  property 
or  services  for  the  direct  benefit  or  use 
of  DOE,  and  no  substantial  involve¬ 
ment  is  anticipated  between  DOE  and 
the  recipient  during  performance  of 
the  contemplated  activity.  DOS's  role 
is  that  of  supporting  the  grantee’s  pro¬ 
ject  rather  than  satisfying  a  specific 
DOE  operational  or  program  require¬ 
ment. 

(2)  The  senior  program  official  or 
designee  does  not  consider  it  necessary 
to  exercise  or  have  the  type  of  con¬ 
trols  which  contracts  provide  to  assure 
that  desired  outcome. 

(c)  Grants  shall  not  be  used  to  avoid 
the  formal  advertising  or  competitive 
negotiation  requirements  of  the  FPRs 
or  DOE-PRs  when  the  use  of  a  con¬ 
tract  is  more  appropriate.  Further,  the 
use  of  a  grant  rather  than  a  contract 
shall  not  be  justified  on  the  basis  of  its 
relative  processing  time. 

Subpart  9-1.53  Option* 

§9-1.5300  Scope. 

This  subpart  applies  to  contracts  for 
supplies  and  services  other  than  for: 

(a)  The  construction,  alteration,  or 
repair  of  buildings,  bridges,  roads,  or 
other  kinds  of  real  property; 

(b)  Research  and  development;  or 

(c)  Contiacts  to  be  awarded  on  a 
cost- reimbursement  basis.  However,  it 
does  not  preclude  the  use  of  appropri¬ 
ate  option  provisions  in  such  con¬ 
tracts. 

§9-1.5301  Definition. 

As  used  in  this  subpart,  an  option 
clause  is  a  provision  in  a  contract 
under  which,  for  a  specified  time,  the 
Government  may  elect  to  purchase  ad¬ 
ditional  quantities  of  the  supplies  or 
services  called  for  by  the  contract,  or 
may  elect  to  extend  the  period  of  per¬ 
formance  of  the  contract. 

§  9-1.5302  Applicability. 

(a)  Option  clauses  may  be  included 
in  contracts  where  increased  require¬ 
ments  within  the  period  of  contract 
performance  are  foreseeable,  or  where 
continuing  performance  beyond  the 
original  period  of  contract  perfor¬ 
mance  may  be  in  the  best  interest  of 
the  Government.  Because  options  re¬ 
quire  offerors  to  guarantee  that  orders 
will  be  placed,  their  improper  use 
could  result  in  prices  which  are  unfair 
to  either  the  Government  or  the  con¬ 
tractor.  When  additional  requirements 
are  foreseeable  and  subsequent  compe¬ 
tition  would  be  impracticable  because 
of  such  factors  as  production  lead  time 
and  delivery  requirements,  the  use  of 
options  may  be  preferable  to  later  ne¬ 
gotiating  a  price  with  the  contractor 


at  a  time  when  it  is  the  only  practical 
source. 

(b)  An  option  normally  should  not 
be  used  where  it  can  reasonably  be 
foreseen  that  (i)  minimum  economic 
production  quantities  will  be  procured 
at  some  future  date,  and  (ii)  startup 
costs,  production  lead  time,  and  prob¬ 
able  delivery  requirements  would  not 
preclude  adequate  future  competition. 

(c)  Gption  provisions  and  clauses 
shall  not  be  included  in  contracts 
when; 

(1)  The  supplies  or  services  being 
purchased  are  readily  available  on  the 
open  market. 

(2)  The  contractor  would  be  required 
to  incur  undue  risks:  e.g.,  the  price  or 
availability  of  necessary  materials  or 
labor  is  not  reasonably  foreseeable. 

(3)  An  indefinite  quantity  contract 
or  requirements  contract  is  appropri¬ 
ate  except  that  options  for  continuing 
performance  may  be  used  in  such  con¬ 
tracts. 

(4)  Market  prices  for  the  supplies  or 
services  involved  are  likely  to  change 
substantially. 

(5)  The  option  quantities  represent 
known  firm  requirements  for  which 
procurement  funds  are  available. 

§  9-1.5303  Procedures. 

(a)  When  a  contract  is  to  contain  an 
option  quantity,  the  solicitation  must 
contain  an  appropriate  option  provi¬ 
sion  and  the  contract  file  shall  be  do¬ 
cumented  with  a  justification  for  the 
inclusion  of  the  option  expressed  as  a 
percentage  of  the  base  contract  quan¬ 
tity.  If  the  contract  is  to  be  negotiated, 
the  determination  and  findings  shall 
set  forth  the  approximate  quantity  to 
be  awarded  and  the  extent  of  the  in¬ 
crease  to  be  permitted  by  the  option. 
The  contract  shall  limit  the  additional 
quantities  of  supplies  or  services 
which  may  be  procured,  or  the  dura¬ 
tion  of  the  period  for  which  perfor¬ 
mance  of  the  contract  may  be  ex¬ 
tended  under  the  option  and  will  fix 
the  period  within  which  the  option 
may  be  exercised,  consideration  shall 
be  given  to  necessary  lead  time  re¬ 
quired  to  assure  continuous  produc¬ 
tion  and  the  time  required  for  addi¬ 
tional  funding  and  other  necessary  ap¬ 
proval  action.  The  period  specified  for 
exercising  the  option  shall  in  all  cases 
be  kept  to  a  minimum. 

(b)  Solicitations  containing  option 
provisions  should  cover  five  basic 
points: 

(1)  Quantity  of  additional  supplies 
or  services  which  may  be  procured. 
Where  the  exercise  of  the  option 
would  result  in  increased  quantities  of 
supplies,  the  option  quantity  should 
be  expressed  in  terms  of  a  specified 
number  of  additional  units  rather 
than  as  a  percentage  of  the  base  quan¬ 
tity.  Where  exercise  of  the  option 
wrould  result  in  an  increase  in  the  per¬ 
formance  of  services,  the  option  may 
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be  similarly  expressed  in  terms  of  the 
units  of  work  contained  in  the  con¬ 
tract  (e.g.,  man  hours).  Where  exercise 
of  the  option  would  result  in  an  exten¬ 
sion  of  the  duration  of  the  contract, 
the  option  may  be  expressed  in  terms 
of  a  specific  date  or  dates  or  of  an  ad¬ 
ditional  tune  period  such  as  days, 
weeks,  or  months.  Generally  the  quan¬ 
tity  subject  to  the  option  should  not 
exceed  the  basic  quantity  by  more 
than  25  percent. 

(2)  The  period  within  which  the 
option  may  be  exercised.  The  contract 
shad  fix  the  period  within  which  the 
option  may  be  exercised.  The  period 
specified  shall  in  ail  cases  be  kept  to  a 
minimum  (generally  no  longer  than  8 
months). 

(3)  Delivery  terms  for  the  option 
Quantities. 

(4)  Prices  for  the  option  Quantities. 
The  clause  shall  provide  for  firm  unit 
prices  for  any  additional  quantity  that 
may  be  ordered  up  to  the  maximum 
quantity  of  the  option,  or  for  any  in¬ 
crease  in  the  performance  of  services 
or  extension  of  the  duration  of  the 
contract. 

(5)  A  statement  on  the  evaluation  of 
bids  or  proposals.  Solicitations  shall 
state  that  evaluation  will  be  on  the 
basis  of  the  firm  quantity  set  forth  in 
the  schedule  and  the  option  quantity, 
if  any,  exercised  at  time  of  award. 

The  option’  clause  normally  should 
not  contain  a  price  control  feature  on 
the  option  quantities,  such  as  a  re¬ 
quirement  that  the  option  quantities 
be  offered  at  prices  no  higher  than 
those  of  the  basic  quantity.  The  use  of 
price  controls  to  avoid  unreasonable 
offers  on  option  quantities  can  be  dis¬ 
advantageous  to  the  Government  be¬ 
cause  the  contractor  may  spread  the 
cost  of  bona  fide  risks  of  option  quan¬ 
tities  to  the  basic  quantity. 

§  9-1.5304  Exercise  of  options. 

(a)  The  exercise  of  an  option  by  the 
Government  requires  the  contracting 
officer’s  written  notification  to  the 
contractor  within  the  time  period 
specified  in  the  contract. 

(b)  Where  the  contract  provides  for 
price  escalation  and  the  contractor  re¬ 
quests  revision  of  price  pursuant  to 
such  provision,  or  the  provision  ap¬ 
plies  only  to  the  option  quantity,  the 
effect  of  escalation  on  prices  under 
the  option  must  be  ascertained  before 
the  option  is  exercised. 

(c)  Options  should  be  exercised  only 
if  it  is  determined  that: 

( 1 )  Funds  are  availabie; 

(2)  The  requirement  covered  by  the 
option  fulfills  an  existing  need  of  the 
Government:  and 

(3)  The  exercise  of  the  option  is 
most  advantageous  to  the  Govern¬ 
ment,  price  and  other  factors  consid¬ 
ered. 

(d)  Insofar  as  price  is  concerned,  the 
determination  under  (c)(3)  above  shall 


be  made  on  the  basis  of  one  of  the  fol¬ 
lowing: 

(1)  A  new  solicitation  fails  to  pro¬ 
duce  a  better  price  than  that  offered 
by  the  option.  When  the  contracting 
officer  anticipates  that  the  option 
price  will  be  the  best  price  available, 
he  should  not  use  this  method  of  test¬ 
ing  the  market  but  should  use  one  of 
the  methods  In  (2),  (3),  or  (4)  below. 

(2)  An  informal  investigation  of 
prices,  or  other  examination  of  the 
market  indicates  clearly  that  a  better 
price  than  that  offered  by  the  option 
cannot  be  obtained. 

(3)  The  time  between  the  award  of 
the  contract  containing  the  option  and 
the  exercise  of  the  option  is  so  short 
that  it  indicates  the  option  price  is  the 
lowest  price  obtainable,  considering 
such  factors  as  market  stability  and  a 
comparison  of  the  time  since  award 
with  the  usual  duration  of  contracts 
for  such  supplies  and  services. 

(4)  Established  prices  are  readily  as¬ 
certainable  and  clearly  indicate  that 
formal  advertising  or  informal  solicita¬ 
tion  can  obviously  serve  no  useful  pur¬ 
pose. 

(e)  Insofar  as  the  “other  factors” 
mentioned  in  (c)(3)  above  are  con¬ 
cerned,  the  determination  should, 
among  other  things,  take  into  account 
the  Government’s  need  for  continuity 
of  operations  and  potential  costs  to 
the  Government  of  disrupting  oper¬ 
ations,  including  the  cost  of  relocating 
necessary  Government-furnished 
prop-  erty  (as  for  example,  in  certain 
repair  and  overhaul  contracts  for  com¬ 
plex  equipment). 

(f)  When  it  has  been  determined 
that  an  option  may  properly  be  exer¬ 
cised,  such  determination  shall  be  set 
forth  in  writing  and  included  in  the 
contract  file.  Written  notification  to 
the  contractor  of  the  exercise  of  the 
option  and  any  contract  modification 
resulting  therefrom  snail  cite  the 
option  clause  contained  in  the  con¬ 
tract  as  authority  for  the  procurement 
of  the  option  quantity. 

§9-1.5303  Examples  of  option  provisions. 

(a)  A  clause  substantially  as  follows 
may  be  used  where  the  contract  ex¬ 
pressed  t  he  option  quantity  as  an  addi¬ 
tional  quantity  of  a  specific  line  item. 

Option  for  Increased  Quantity 

The  Government  may  increase  the  quanti¬ 
ty  of  supplies  called  for  herein  by  the 
amount  stated  in  the  Schedule  and  at  the 
unit  price  specified  therein.  The  contracting 
officer  may  exercise  this  ootion,  at.  any  time 
within  the  period  specified  in  the  Schedule, 
by  giving  written  notice  to  the  contractor. 
Delivery  of  the  items  added  by  the  exercise 
of  this  option  shall  continue  immediately 
after,  and  at  the  same  rate  as.  delivery  of 
like  items  called  for  under  this  contract 
unless  the  parties  otherwise  agree. 

(b)  A  clause  substantially  as  follow's 
may  be  used  where  it  is  intended  to 
extend  the  services  described  in  the 
schedule. 


Option  to  Extend  Services 

The  Government  may  require  the  contrac¬ 
tor  to  continue  to  perform  any  or  all  items 
of  services  under  this  contract  within  the 
limits  stated  in  the  Schedule.  The  contract¬ 
ing  officer  may  exercise  this  option,  at  any 
time  within  the  period  specified  in  the 
Schedule,  by  giving  written  notice  to  the 
contractor.  The  rates  set  forth  in  the  Sched¬ 
ule  shall  apply  to  any  extension  made  pur¬ 
suant  to  this  option  provision. 

(c)  A  clause  substantially  as  follows 
may  be  used  to  provide  for  continuing 
performance  of  the  contract  beyond 
its  original  term. 

Option  to  Extend  the  Term  op  the 
Contract 

Tills  contract  is  renewable,  at  the  option 
of  the  Government,  by  the  contracting  offi¬ 
cer  giving  written  notice  of  renewal  to  the 
contractor  witliin  the  period  specified  in  the 
schedule;  provided,  that  the  contracting  of¬ 
ficer  shall  have  given  preliminary  notice  oi 
the  Government’s  intention  to  renew  at 
least  60  days  before  this  contract  is  to 
expire.  (Such  a  preliminary  notice  will  not 
be  deemed  to  commit  the  Government  to  re¬ 
newals).  If  the  Government  exercises  this 
option  for  renewal,  the  contract  as  renewed 
shall  be  deemed  to  include  this  option  provi¬ 
sion.  However,  the  total  duration  of  this 
contract,  including  the  exericse  of  any  op¬ 
tions  under  this  clause,  shall  not  exceed 


Svhpcirt  9-1.54  Organizational  Conflict*  of 
Interest 

§  9-1.5 101  Scope  of  subpart. 

This  subpart  sets  forth  Department 
of  Energy  (the  “Department”)  policies 
and  procedures  regarding  organiza¬ 
tional  conflicts  of  interest  and  is 
issued  pursuant  to  Section  644  of  the 
Department  of  Energy  Organization 
Act  (Pub.  L.  95-91)  to  implement  the 
requirements  of  the  Federal  Nonnu¬ 
clear  Energy  Research  and  Develop¬ 
ment  Act  of  .1974  (Pub.  L.  93-577),  as 
amended,  and  the  Federal  Energy  Ad¬ 
ministration  Act  of  1974  (Pub.  L.  93- 
275),  as  amended. 

§9-1.5402  Policy. 

It  is  the  policy  of  Ihe  Department  to 
identify  and  avoid  or  mitigate  organi¬ 
zational  conflicts  of  interest  before  en¬ 
tering  into  contracts,  agreements,  and 
other  arrangements. 

§  9-1.5403  Definitions. 

(a)  The  term  “organizational  con¬ 
flicts  of  interest”  means  that  a  situa¬ 
tion  or  relationship  exists  whereby  an 
offeror  or  a  contractor  (including  pro¬ 
posed  consultants  or  subcontractors) 
has  present  or  planned  interests  relat¬ 
ed  to  the  work  to  be  performed  under 
a  Department  contract  which  (1)  may 
diminish  its  capacity  to  give  impartial, 
technically  sound,  objective  assistance 
and  advice  or  may  otherwise  result  in 
a  biased  work  product,  or  (2)  may 
result  in  it  being  given  an  unfair  com¬ 
petitive  advantage. 

(b)  The  term  “research  and  develop¬ 
ment”  means  any  scientific  or  techni- 
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cal  work  the  principal  purpose  of 
which  involves  (1)  theoretical  analysis, 
exploration,  or  experimentation;  or  (2) 
the  extension  of  investigative  findings 
and  theories  of  a  scientific  or  technical 
nature  into  practical  application  for 
experimental  and  demonstration  pur¬ 
poses  including  the  experimental  pro¬ 
duction  and  testing  of  models,  devices, 
equipment,  materials,  and  proces ses. 

(c)  The  term  “evaluation  services  or 
activities”  means  any  work  or  effort 
the  principal  purpose  of  which  in¬ 
volves  the  independent  study  of  a 
technology,  process,  product,  or  policy 
which  entails  the  assessment,  apprais¬ 
al,  or  survey  of  such  technology,  pro¬ 
cess,  product,  or  policy. 

(d)  the  term  “technical  consul  ling 
and  management  support  services” 
means  any  work  or  effort  the  principal 
purpose  of  which  is  to  provide  internal 
assistance  to  any  program  element  or 
other  organizational  component  of  the 
Department  in  the  formulation  or  ad¬ 
ministration  of  its  programs,  projects, 
or  policies  which  normally  requires 
the  contractor  to  be  given  access  to  in¬ 
ternal  or  proprietary  information. 
Such  services  typically  include  assis¬ 
tance  in  the  preparation  of  program 
plans;  evaluation,  monitoring  or 
review  of  contractors’  activities  or  pro¬ 
posals  submitted  by  prospective  con¬ 
tractors;  preparation  of  preliminary 
designs,  specifications,  or  statements 
cf  work. 

(e)  The  term  “architect-engineer  ser¬ 
vices”  means  the  work  or  effort  of  a 
professional  nature  associated  with 
the  study,  tests,  design,  supervision, 
and  construction,  alteration,  or  repair 
of  real  property  including  utilities  and 
appurtenances  thereto.  Such  services 
embrace  conceptual  design  and  Title  I, 
Title  II,  and  Title  III  work,  as  defined 
in  §  9-18.306-50(b). 

(f)  The  term  “contract”  means  any 
contract,  agreement,  or  other  arrange¬ 
ment  wit  h  the  Department. 

(g)  The  term  “contractor”  means 
any  person,  firm,  unincorporated  asso¬ 
ciation,  joint  venture,  partnership,  cor¬ 
poration  or  affiliates  thereof,  which  is 
a  party  to  a  contract  with  the  Depart¬ 
ment. 

(h)  The  term  “affiliates”  means 
business  concerns  which  are  affiliates 
of  each  other  when  either  directly  or 
indirectly  one  concern  or  individual 
controls  or  has  the  power  to  control 
another,  or  when  a  third  party  con¬ 
trols  or  has  the  power  to  control  both, 
(see  41  CFR  §  l-1.601-l(e)). 

(i)  The  term  “subcontractor”  means 
any  subcontractor  of  any  tier  which 
performs  wrork  under  a  contract. 

(j)  The  term  “offeror”  means  any 
person,  firm  unincorporated  associ¬ 
ation,  joint  venture,  partnership,  cor¬ 
poration  or  affiliates  thereof,  submit¬ 
ting  a  bid  or  proposal,  solicited  or  un¬ 
solicited,  to  the  Department  to  obtain 
a  contract  or  modification  thereof. 


§  9-1.5404  Criteria  for  recognizing  orgrni- 
zational  conflicts  of  interest. 

(a)  General  Two  questions  should 
generally  be  asked  in  determining 
whether  organizational  conflicts  of  in¬ 
terest  exist:  (1)  Are  there  conflicting 
roles  which  might  bias  a  contractor's 
judgment  in  relation  to  its  work  for 
the  Department?  (2)  Is  the  contractor 
being  given  an  unfair  competitive  ad¬ 
vantage  based  on  the  performance  of 
the  contract?  The  ultimate  determina¬ 
tion  as  to  whether  organizational  con¬ 
flicts  of  interest  exist  should  be  made 
in  the  light  of  common  sense  and  good 
business  judgment  based  upon  the  rel¬ 
evant  facts  and  the  v/ork  to  be  per¬ 
formed.  While  it  is  difficult  to  identi¬ 
fy,  and  to  prescribe  in  advance,  a  spe¬ 
cific  method  for  avoiding  all  the  var¬ 
ious  situations  or  relationships  which 
might  involve  potential  organizational 
conflicts  of  interest,  Department  per¬ 
sonnel  must  pay  particular  attention 
to  proposed  contractual  requirements 
which  call  for  the  rendering  of  advice, 
consultation  or  evaluation  services,  or 
similar  activities  that  lay  direct 
groundwork  for  the  Department’s  de¬ 
cisions  on  future  procurements,  re¬ 
search  and  development  programs, 
production,  and  regulatory  activities. 

(b)  Situations  or  relationships  in- 
volving  organizational  conflicts  of  in¬ 
terest.  The  following  examples  (which 
are  not  all-inclusive)  illustrate  situa¬ 
tions  or  relationships  where  potential 
organizational  conflicts  of  interest  fie- 
queritly  arise. 

(1)  Conti  act  performance  involving 
the  preparation  and  furnishing  of 
complete  or  essentially  complete  speci¬ 
fications  which  are  to  be  used  in  a 
competitive  procurement  for  the  fur¬ 
nishing  of  products  or  services. 

(2)  Contract  performance  involving 
the  preparation  and  furnishing  of  a 
detailed  plan  for  specific  approaches 
or  methodologies  that  are  to  be  incor¬ 
porated  in  a  competitive  procurement. 

(3)  Contract  performance  involving 
access  to  internal  information  con¬ 
cerning  Department  plans  or  programs 
and  related  opinions,  clarifications,  in¬ 
terpretations,  and  positions. 

(4)  Contract  performance  involving 
access  to  proprietary  information 
which  cannot  be  used  for  purposes 
other  than  those  authorized  by  the 
owner. 

(5)  Contract  performance  involving 
evaluation  of  the  contractor’s  products 
or  sendees,  or  the  products  or  services 
of  another  party  where  the  contractor 
is  or  has  been  substantially  involved  in 
their  development  or  marketing. 

(6)  Contract  performance  which  re¬ 
sults  in  benefits  to  particular  industry 
even  thought  the  contractor,  as  a  part 
of  the  industry,  would  receive  no  mere 
benefits  than  any  other  member  of 
the  industry. 

(c)  Other  considerations.  (1)  The 
fact  that  the  Department  can  identify 


and  later  avoid  or  mitigate  any  possi¬ 
ble  organizational  conflicts  arising 
from  the  performance  of  a  contract  is 
not  relevant  to  a  determination  prior 
to  award  of  the  existence  of  such  con¬ 
flicts. 

(2)  It  is  not  relevant  that  the  con¬ 
tractor  has  the  professional  reputation 
of  being  able  to  resist  temptations 
which  arise  from  organizational  con¬ 
flicts  of  interest,  or  that  a  follow-on 
procurement  is  not  involved,  or  that  a 
contract  is  awarded  on  a  competitive 
or  a  sole  source  oasis. 

§  9-1.5405  Disclosure  and  representation. 

(a)  The  following  procedures  are  de¬ 
signed  to  assist  the  contracting  officer 
in  determining  whether  situations  or 
relationships  exist  which  may  consti¬ 
tute  organizational  conflicts  of  inter¬ 
est  with  respect  to  a  particular  offeror 
or  contractor. 

(b)  Disclosure  procedure.  The  follow¬ 
ing  Organizational  Conflicts  of  Inter¬ 
est  Disclosure  profusion  shall  apply  to 
solicitations  and  unsolicited  proposals 
for  (1)  evaluation  services  or  activities; 
(2)  technical  consulting  and  manage¬ 
ment  support  services;  (3)  research 
and  development  conducted  pursuant 
to  the  authority  of  the  Federal  Energy 
Administration  Act  of  1974  (Fub.  L. 
93-275),  as  amended;  and  (4)  other 
contractual  situations  where  special 
organizational  conflicts  of  interest 
provisions  are  noted  in  the  solicitation 
and  included  in  the  resulting  contract. 
Tills  disclosure  requirement  shall  also 
apply  to  all  modifications  of  contracts 
of  the  types  noted  above  except  those 
issued  under  the  “Changes”  clause. 
Where,  however,  a  disclosure  state¬ 
ment  of  the  type  required  by  the  Or¬ 
ganizational  Conflicts  of  Interest  Dis¬ 
closure  provision  has  previously  been 
submitted  with  regard  to  the  contract 
being  modified,  only  an  updating  of 
such  statement  shall  be  required. 

Organizational  Conflicts  of  Interest 
Disclosure 

It  Js  Department  of  Energy  policy  to  avoid 
situations  which  place  an  offeror  in  a  posi¬ 
tion  where  its  judgment  may  be  biased  be¬ 
cause  of  any  present  or  planned  interest,  fi¬ 
nancial  or  otherwise,  the  offeror  may  have 
which  relates  to  the  work  to  be  performed 
pursuant  to  this  solicitation,  or  where  the 
offeror's  performance  of  such  work  may 
provide  it  with  an  unfair  competitive  advan¬ 
tage.  (As  used  herein,  “offeror”  means  the 
proposer  or  any  of  its  affiliates  or  proposed 
consultants  or  subcontractors).  Therefore: 

(a)  The  offeror  snail  provide  a  statement 
which  describes  in  a  concise  manner  all  rel¬ 
evant  facts  concerning  any  present  or 
planned  interest  (financial,  contractual,  or¬ 
ganizational,  or  otherwise)  relating  to  the 
work  to  be  performed  hereunder  and  bear¬ 
ing  on  whether  the  offeror  has  a  possible  or¬ 
ganizational  conflict  of  interest  with  respect 
to  (a)  being  able  to  render  impartial,  techni¬ 
cally  sound,  and  objective  assistance  or 
advice,  or  (b)  being  given  an  unfair  competi¬ 
tive  advantage. 

(b)  In  the  absence  of  any  interest  referred 
to  above,  the  offeror  shall  submit  a  state- 
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mcnt  certifying  that  to  1(5  best  knowledge 
and  belief  no  such  Interest  exists. 

(c)  The  Depart ment  will  review  the  state¬ 
ment  submitted  and  may  require  additional 
relevant  Information  from  the  offeror.  All 
such  information,  and  any  other  relevant 
information  known  to  the  Department,  will 
be  used  to  determine  whether  an  award  to 
the  offeror  may  create  an  organizational 
conflict  oT  interest.  If  such  organizational 
conflict  of  interest  is  found  to  exist,  the  De¬ 
partment  may  (1)  impose  appropriate  condi¬ 
tions  which  avoid  such  conflict,  (li)  disquali¬ 
fy  the  offeror,  or  (111)  determine  that  it  is 
otherwise  in  the  best  interests  of  the  United 
States  to  contract  with  the  offeror  by  In¬ 
cluding  appropriate  conditions  nutigating 
such  conflict  in  the  contract  awarded. 

(d)  The  refusal  to  provide  the  statement 
or  any  additional  information  required  shall 
result  in  disqualification  of  the  offeror  for 
award.  The  nondisclosure  or  misrepresenta¬ 
tion  of  any  relevant  interest,  unless  deter¬ 
mined  to  be  of  minor  consequence  by  the 
contracting  officer,  may  also  result  in  the 
disqualification  of  the  offeror  for  award,  or 
if  such  nondisclosure  or  misrepresentation 
is  discovered  after  award  the  resulting  con¬ 
tract  may  be  terminated  at  no  cost  to  the 
Government  or  for  default.  The  offeror  may 
also  be  disqualified  from  subsequent  related 
Department  contracts,  and  be  subject  to 
such  other  remedial  action  as  may  be  per¬ 
mitted  or  provided  bv  la  w  or  In  the  resulting 
contract.  The  attention  of  the  offeror  in 
complying  with  this  provision  is  directed  to 
18  U.S.C.  1001. 

(c)  Representation  procedure..  Except 
where  the  disclosure  of  §  9-1.5405<b)  is 
required  or  utilized,  the  following  Or¬ 
ganizational  Conflicts  of  Interest  Rep¬ 
resentation  provision  shall  apply  to  (1) 
all  solicitations,  modifications,  and  un¬ 
solicited  proposals  which  may  exceed 
$100,000  in  value,  and  (2)  all  solicita¬ 
tions  and  proposals  for  research  and 
development  contracts  which  are  not 
subject  to  the  disclosure  requirements 
of  the  Federal  Energy  Administration 
Act  of  1974,  as  amended. 

Organizational  Conflicts  of  Interest 
Representation 

(a)  The  offeror  represents,  to  the  best  of 
his  knowledge  and  belief,  that: 

The  award  to  him  of  a  contract,  or  the 
modification  of  an  existing  contract,  does 
(  )  or  does  not  (  )  involve  a  possible  organi¬ 
zational  conflict  of  interest  as  defined  in  <*1 
CFR  §  9-1. 5403(a). 

(b)  If  the  representation  as  completed  in¬ 
dicates  that  a  possible  organizational  con¬ 
flict  of  interest  exists,  or  the  contracting  of¬ 
ficer  or  selection  official  as  appropriate, 
nevertheless  determines  that  a  possible  or¬ 
ganizational  conflict  exists,  the  offeror  shall 
provide  a  statement  In  wilting  which  de¬ 
scribes,  in  a  concise  manner,  all  relevant 
facts  bearing  on  his  representation  to  the 
contracting  officer.  If  the  appropriate  offi¬ 
cial  determines  that  an  organizational  con¬ 
flict  exists,  he  may  (i)  impose  appropiiate 
conditions  which  avoid  such  conflict,  (ii)  dis¬ 
qualify  the  offeror,  or  (lii)  determine  that  it 
is  otherwise  in  the  best  Interests  of  the 
United  States  to  contract  with  the  offeror 
by  including  appropriate  conditions  mitigat¬ 
ing  such  conflict  in  the  contract  awarded. 

(c)  When  a  solicitation  involves  a  formally 
advertised  procurement  and  the  representa¬ 
tion  of  the  otherwise  successful  offeror  Indi¬ 


cates  a  possible  organisational  conflict  of  in¬ 
terest,  the  offeror  shall  provide  a  statement 
in  writing  which  describes  in  a  concise 
manner  all  relevant  facts  bearing  on  his  rep¬ 
resentation  to  the  contracting  officer.  The 
contracting  off!cer  will  consider  such  facts 
and  other  relevant  information  and  will  de¬ 
termine  whether  a  conflict  exists  and  if  so, 
the  offeror  shall  be  determined  to  be  nonre- 
sponslbie. 

<d)  The  refusal  to  provide  the  representa¬ 
tion  of  subsection  or,  upon  request  of 
the  contracting  officer,  or  the  relevant  facts 
required  by  subsections  (b)  or  <e),  shall 
result  in  disqualification  of  the  offeror  lor 
award.  The  nondisclosure  or  misrepresenta¬ 
tion  of  any  relevant  interest,  unless  deter¬ 
mined  to  be  of  minor  consequence  by  the 
contracting  officer,  may  also  result  in  the 
disqualification  of  the  offeror  for  award,  or 
If  such  nondisclosure  or  misrepresentation 
is  discovered  after  award,  the  resulting  con¬ 
tract  may  be  terminated  at  no  cost  to  the 
Government  or  for  default.  The  offeror  may 
also  be  disqualified  for  subsequent  related 
Department  contracts,  and  be  subject  to 
such  other  remedial  actions  as  may  be  per¬ 
mitted  or  provided  by  law  or  in  the  resulting 
contract. 

(d)  Depending  on  the  nature  of  the 
contract  activities,  the  offeror  may, 
because  of  possible  organizational  con¬ 
flicts  of  interest,  propose  to  exclude 
specific  kinds  of  work  from  the  state¬ 
ment  of  work  contained  in  a  solicita¬ 
tion,  unless  the  solicitation  specifically 
prohibits  such  exclusion.  Any  such 
proposed  exclusion  by  an  offeror  shall 
be  considered  by  the  Department  in 
the  evaluation  of  proposals,  and  if  the 
Department  considers  the  proposed 
excluded  work  to  oe  an  essential  or  in¬ 
tegral  part  o?  the  required  work,  the 
proposal  may  be  rejected  as  unaccept¬ 
able. 

(e)  Failure  to  execute  the  represen¬ 
tation  required  by  subsection  (c)  above 
with  respect  to  invitation  for  bids  will 
be  considered  to  be  a  minor  informal¬ 
ity  and  the  offeror  will  be  permitted  to 
correct  the  omission  prior  to  award. 

§9-1.5408  Contract  clauses. 

§9-1.5406-1  General  contract  clause. 

Except  where  a  special  clause  has 
been  determined  to  be  appropriate,  all 
contracts  shall  include  the  following 
clause: 

Organizational  Conflicts  of  Interest— 
General 

(a)  The  contractor  warrants  that,  to  the 
best  of  his  knowledge  and  belief,  and  except 
as  otherwise  set  forth  tn  this  contract,  he 
does  ret  have  anv  organizational  conflict® 
of  interest,  as  defined  in  41  CFR  §9- 
1.5403(a). 

(b)  The  contractor  agrees  that,  If  after 
award  he  discovers  organizational  conflicts 
of  interest  with  respect  to  this  contract,  he 
shall  make  an  immediate  and  full  disclosure 
in  writing  to  the  contracting  officer  which 
shall  include  a  description  of  the  action 
which  the  contractor  has  taken  or  proposes 
to  take  to  avoid  or  mitigate  such  conflicts. 
The  Department  may,  however,  terminate 
the  contract  for  its  convenience  if  it.  deems 
such  termination  to  be  in  the  best  interests 
of  the  Government. 


(c)  In  the  event  that  the  contractor  was 
aw  are  or  should  have  been  aware  of  an  orga¬ 
nizational  conflict  of  interest  prior  to  the 
award  of  this  contract  and  did  not  disclose 
the  conflict  tn  the  contacting  officer,  the 
Department  may  either  terminate  the  con¬ 
tract  at  no  cost  to  the  Government  or  for 
default. 

(d)  The  provisions  of  this  clause  shall  be 
included  in  all  subcontracts  and  the  terms 
"contract,”  "contractor,"  and  "contracting 
off:  or”  modified  appropriately  to  preserve 
the  Government’s  rights. 

§  9-1.5408-2  Special  contract  provisions. 

(a)  If  it  is  determined  from  the 
nature  of  the  proposed  contract  that  a 
potential  organizational  conflicts  of 
interest  may  exist,  the  contracting  of¬ 
ficer  may  determine  that  such  conflict 
can  be  avoided  through  the  use  of  an 
appropriate  special  contract  provision. 
If  appropriate,  the  prospective  con¬ 
tractor  may  be  given  the  opportunity 
to  negotiate  the  terms  and  conditions 
of  such  contractual  provisions  includ¬ 
ing  the  extent  and  time  period  of  any 
restriction.  Examples  of  the  provisions 
which  may  be  employed  include  but 
are  not  limited  to  the  following: 

(1)  Hardware  exclusion  clauses 
which  prohibit  the  acceptance  of  pro¬ 
duction  contracts  following  a  related 
nonproduction  contract  previously 
performed  by  the  contractor: 

(2;  Software  exclusion  clauses; 

(3)  Clauses  which  require  the  con¬ 
tractor  (and/or  certain  of  his  key  per¬ 
sonnel*  to  avoid  certain  organizational 
conflicts  of  interest;  and 

(4)  Clauses  which  provide  for  the 
protection  of  the  confidentiality  of 
date  and  guard  against  its  unautho¬ 
rized  use. 

(b)  Contracts  for  technical  consult¬ 
ing  and  management  support  services, 
as  defined  in  §  9-1. 5403(d),  are  poten 
tialiy  susceptible  to  organizational 

:;.-ts  of  interest.  Therefore,  the 
following  contract  clause  shall  be  in¬ 
cluded  in  all  contracts  for  technical 
consulting  and  management  support 
services.  This  clause,  after  any  appro¬ 
priate  modification,  may  also  be  in¬ 
cluded  in  any  contract  for  evaluation 
services  and  activities  as  defined  in  §  9- 
1.5403(c): 

Organizational  Conflicts  of  Interest 

(a)  Purpose. 

The  primary  purpose  of  this  clause  is  to 
aid  in  ensuring  that  the  Contractor  (1)  is 
not  biased  because  of  its  current  or  planned 
interests  (financial,  contractual,  organiza¬ 
tional,  or  otherwise)  which  relate  to  the 
work  under  this  contract,  and  (2)  does  not 
obtain  any  unfair  competitive  advantage 
over  other  parries  by  virtue  of  its  per-  for- 
rr.ance  of  this  contract. 

Co)  Scope. 

The  restrictions  described  herein  shall 
apply  to  performance  or  participation  by 
the  Contractor  and  any  of  its  affiliates  or 
their  successors  in  interest  (hereinafter  col¬ 
lectively  referred  to  as  the  “Contractor”)  in 
the  activities  covered  by  this  clause  as  a 
prime  contractor,  subcontractor,  co-sponsor, 
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joint  venturer,  consultant,  or  in  any  similar 
capacity. 

(1)  Technical  Consulting  and  Manage¬ 
ment  Support  Services,  (i)  The  Contractor 
shall  be  ineligible  to  participate  in  any  ca¬ 
pacity  in  Department  contracts,  subcon¬ 
tracts,  or  proposals  therefor  (solicited  or  un¬ 
solicited)  which  stem  directly  from  the  con¬ 
tractor’s  performance  of  work  under  this 
contract.  Furthermore,  unless  so  directed  in 
writing  by  the  Contracting  Officer,  the  Con¬ 
tractor  shall  not  perform  any  technical  con¬ 
sulting  or  management  support  services 
work  under  this  contract  on  any  of  its  prod¬ 
ucts  of  seraces  or  the  products  or  services 
of  another  firm  if  the  Contractor  is  or  has 
been  substantially  involved  in  their  develop¬ 
ment  or  marketing.  Nothing  in  this  subpara¬ 
graph  shall  preclude  the  contractor  from 
competing  for  follow-on  contracts  for  tech¬ 
nical  consulting  and  management  support 
services. 

(ii)  If  the  Contractor  under  this  contract 
prepares  a  complete  or  essentially  complete 
statement  of  work  or  specifications,  the 
Contractor  shall  be  ineligible  to  perform  or 
participate  in  any  capacity  in  any  contrac¬ 
tual  effort  which  is  based  on  such  statement 
of  work  or  specifications.  The  Contractor 
shall  not  incorporate  its  products  or  services 
in  such  statement  of  work  or  specifications 
unless  so  directed  in  writing  by  the  Con¬ 
tracting  Officer,  in  which  case  the  restric¬ 
tion  in  this  subparagraph  shall  not  apply. 

(iii)  Nothing  in  this  paragraph  shall  pre¬ 
clude  the  Contractor  from  offering  or  sell¬ 
ing  its  standard  commercial  items  to  the 
Government. 

(2)  Access  to  and  Use  of  Inform  a  tion,  (i)  If 
the  Contractor,  in  the  peformance  of  this 
contract,  obtains  access  to  information,  such 
as  Department  plans,  policies,  reports,  stud¬ 
ies,  financial  plans,  internal  data  protected 
by  the  Privacy  Act  of  1974  (Pub.  L.  93-579), 
or  data  which  has  not  been  released  to  the 
public,  the  Contractor  agrees  not  to:  (a)  use 
such  information  for  any  private  purpose 
unless  the  information  has  been  released  to 
the  public;  (b)  compete  for  work  for  the  De¬ 
partment  based  on  such  information  for  a 
period  of  six  (6)  months  after  either  the 
completion  of  this  contract,  or  the  release 
of  such  information  to  the  public,  whichev¬ 
er  is  first;  (c)  submit  an  unsolicited  proposal 
to  the  Government  which  is  based  on  such 
information  until  one  year  after  the  release 
of  such  information  to  the  public;  and  (d) 
release  such  information  without  prior  writ¬ 
ten  approval  by  the  Contracting  Officer 
unless  such  information  has  previously  been 
released  to  the  public  by  the  Department. 

(ii)  In  addition,  the  Contractor  agrees  that 
to  the  extent  it  receives  or  is  given  access  to 
proprietary  data,  data  protected  by  the  Pri¬ 
vacy  Act  of  1974  (P.L.  93-579),  or  other  con¬ 
fidential  or  privileged  technical,  bucincas,  or 
financial  information  under  this  contract,  it 
shall  treat  such  information  in  accordance 
with  any  restrictions  imposed  on  such  infor¬ 
mation. 

(iii)  The  Contractor  shall  have,  subject  to 
patent  and  security  provisions  of  this  con¬ 
tract,  the  right  to  use  technical  data  it  first 
produces  under  this  contract  for  its  private 
purpose  provided  that,  as  of  the  dote  of 
such  use,  all  requirements  of  this  contract 
have  been  met. 

(c)  Disclosure  after  Award.  (1)  The  Con¬ 
tractor  agrees  that  if  after  award  he  discov¬ 
ers  an  organizational  conflicts  of  interest 
with  respect  to  this  contract,  he  shail  make 
an  immediate  and  full  disclosure  in  writing 
to  the  Contracting  Officer  which  shall  in¬ 


clude  a  description  of  the  action  which  the 
Contractor  has  taken  or  proposes  to  take  to 
avoid  or  mitigate  such  conflicts.  The  De¬ 
partment  may,  however,  terminate  the  con¬ 
tract  for  convenience  if  it  deems  such  termi¬ 
nation  to  be  in  the  best  interests  of  the  Gov¬ 
ernment. 

(2)  In  the  event  that  the  contractor  was 
aware  or  should  have  been  aware  of  an  orga¬ 
nizational  conflict  of  interest  prior  to  the 
award  of  this  contract  and  did  not  disclose 
the  conflicts  to  the  contracting  officer,  the 
Department  may  either  terminate  the  con¬ 
tract  at  no  cost  to  the  Government  or  for 
default. 

id)  Subcontracts.  The  Contractor  shall  in¬ 
clude  this  clause,  including  this  paragraph, 
in  subcontracts  of  any  tier  which  involve 
performance  of  work  of  the  type  specified  in 

(b) (1)  above  or  access  to  information  of  the 
type  covered  in  (b)(2)  above.  The  terms 
“contract”,  "contractor”  and  “contracting 
officer”,  shall  be  appropriately  modified  to 
preserve  the  Government's  rights. 

(e)  Remedies.  For  breach  of  any  of  the 
above  restrictions  of  for  nondisclosure  or 
misrepresentation  of  any  relevant  interest 
required  to  be  disclosed  concerning  this  con¬ 
tract.  the  Government  may  terminate  the 
contract  at  no  cost,  for  default,  disqualify 
the  Contractor  for  subsequent  related  con¬ 
tractual  efforts,  and  pursue  such  other  rem¬ 
edies  as  may  be  permitted  by  law  or  this 
contract. 

it)  Waiver.  Requests  for  waiver  under  this 
clause  shail  be  directed  in  writing  to  the 
Contracting  Officer  and  shall  include  a  full 
description  of  the  requested  waiver  and  the 
reasons  in  support  thereof.  If  it  is  deter¬ 
mined  to  be  in  the  best  interests  of  the  Gov¬ 
ernment,  the  Contracting  Officer  shall 
grant  such  waiver. 

§  9-1.5467  Evaluation,  findings,  and  con¬ 
tract  award. 

(a)  The  contracting  officer  or  selec¬ 
tion  official,  as  appropriate,  shall 
evaluate  all  relevant  facts  submitted 
by  an  offeror  pursuant  to  the  disclo¬ 
sure  requirement  of  §  9-1.5405  (b)  and 

(c)  and  such  other  relevant  informa¬ 
tion  as  may  be  available  concerning 
possible  organizational  conflicts  of  in¬ 
terest.  After  evaluating  all  such  infor¬ 
mation  in  accordance  with  the  criteria 
of  §  9-1.5404  and  prior  to  any  award,  a 
finding  shall  be  made  by  the  contract¬ 
ing  officer  whether  possible  organiza¬ 
tional  conflicts  of  interest  exist  with 
respect  to  a  particular  offeror  or 
whether  there  is  little  or  no  likelihood 
that  such  conflicts  exist.  If  the  finding 
indicates  that  such  conflicts  exist, 
then  the  contracting  officer  shall 
either; 

(i)  Disqualify  the  offerer  from 
award; 

(ii)  Avoid  such  conflicts  by  the  inclu¬ 
sion  of  appropriate  conditions  in  the 
resulting  contract;  or 

(iii)  If  such  conflicts  cannot  be 
avoided  by  an  appropriate  contract 
provision,  and  the  Secretary  or  his 
designee  has  nevertheless  determined 
that  award  of  the  contract  to  the  of¬ 
feror  is  in  the  best  interest  of  the 
United  States,  award  the  contract. 
Where  such  a  public  interest  determi¬ 
nation  is  made,  a  written  statement  to 


that  effect  shall  be  placed  in  the  con¬ 
tract  file  and  an  appropriate  clause  in¬ 
cluded  in  the  contract  to  mitigate  the 
conflict,  to  the  extent  feasible  prior  to 
any  award. 

(b)  Examples  of  circumstances  justi¬ 
fying  the  determination  permitted  by 
§9-1.5407  (a)(2)  include  but  are  not 
limited  to: 

(i)  Situations  where  the  public  ex¬ 
igency  will  not  otherwise  permit;  and 

(ii)  Situations  where  the  work  or  ser¬ 
vices  cannot  otherwise  be  obtained. 

§  9-1.5408  Conflicts  identified  after  award. 

If  after  award  a  possible  organiza¬ 
tional  conflict  of  interest  is  identified 
by  the  contractor  or  other  sources  and 
the  contracting  officer  determines 
that,  stich  a  conflict  does  in  fact  exist 
and  that  it  would  not  be  in  the  best  in¬ 
terests  of  the  Government  to  termi¬ 
nate  the  contract  as  provided  in  the 
clauses  required  by  §  9-1.5406,  the  con¬ 
tracting  officer  shall  take  every  rea¬ 
sonable  action  to  avoid  or  mitigate  the 
effects  of  the  conflict. 

§  9-1.5409  DOE  management  contractors, 
subcontractors  and  consultants. 

The  missions  and  functions  of  the 
Department  require  the  use  of  con¬ 
tractors  to  operate  and  mange  the  De¬ 
partment’s  facilities  on  a  long-term 
basis  pursuant  to  Part  §9-50.  Where 
such  an  operating  contract  is  to  be  re¬ 
newed,  the  contracting  officer  should 
exercise  special  care  in  incorporating 
an  appropriate  organizational  conflicts 
of  interest  provision  therein.  When¬ 
ever  an  operating  contract  is  not  to  be 
renewed,  but  a  new  selection  is  to  be 
made,  the  disclosure  requirement  of 
§  9-1 .5405(b)  and  an  appropriate  clause 
should  be  included  in  the  solicitation 
and  resulting  contract.  In  preparing 
such  clause,  the  contracting  officer 
shall  consider  provisions  which  assure 
appropriate  restraints  on  inter-corpo¬ 
rate  relations  between  the  contractor’s 
organization  and  personnel  operating 
the  Department's  facility  and  its 
parent  corporate  body  and  atfiliates, 
including  personnel  access  to  the  fa¬ 
cility,  technical  transfer  of  informa¬ 
tion  from  the  facility,  and  the  avail¬ 
ability  from  the  facility  of  other  ad¬ 
vantages  flowing  from  performance  of 
the  contract.  The  subcontractors  and 
consultants  of  De  partment  operating 
contractors  should  be,  to  the  extent 
feasible,  made  subject  to  the  requi  c- 
ments  of  this  subpart  as  if  they  were 
performing  the  work  as  prime  con¬ 
tracts  to  the  Department. 

§  9-1.5410  Architect-engineer  services. 

(a)  The  award  of  related  architect- 
engineer  services  and  construction 
contracts  to  the  same  contractor  can 
result  in  self-inspection  of  construc¬ 
tion  work  and  permit  the  contractor  to 
render  biased  decisions.  Such  contract 
awards  shall  not  be  permitted  unless  a 
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waiver  is  obtained  prior  to  award  from 
the  Department’s  senior  procurement 
official, 

(b)  The  award  of  architect-engineer 
services  contracts,  the  principal  pur¬ 
pose  is  to  provide  evaluation  services 
and  activities  or  technical  consulting 
and  management  support  services, 
shall  be  subject  to  the  requirements  of 
§  9-1. 5405(b)  and  9-1.5406(b>. 

§9-1.5411  Subcontracts. 

The  contracting  officer  shall  require 
offerors  and  contractors  to  obtain  a 
disclosure  or  representation  in  accor¬ 
dance  with  subsection  §9-1.5405  (b) 
and  (c)  from  subcontractors  and  con¬ 
sultants;  except  that  subcontracts  or 
agreements  with  consultants  awarded 
under  contracts  requireing  the  disclo¬ 
sure  of  §9-1. 5405(b)  shall  not  normal¬ 
ly  be  required  to  submit  the  disclosure 
of  that  subsection  if  such  subcontract 
of  consultant  agreement  is  for  sup¬ 
plies.  The  contracting  officer  shall 
assure  that  contract  clauses  in  accor¬ 
dance  with  §9-1.5406  are  included  in 
consultant  agreements  or  in  subcon¬ 
tracts  involving  performance  of  work 
under  a  prime  contract  covered  by  this 
subpart. 

§  9-1.5412  Remedies. 

In  addition  to  such  other  remedies 
as  may  be  permitted  by  law  or  con¬ 
tract,  for  a  breach  of  any  of  the  re¬ 
strictions  in  this  sebpart  or  for  nondis¬ 
closure  or  misrepresentation  of  any 
relevant  interest  required  to  be  dis¬ 
closed  by  this  subpart,  the  Depart¬ 
ment  may  disqualify  the  contractor 
for  subsequent  Department  contracts. 

PART  9-2— PROCUREMENT  BY  FORMAL 
ADVERTISING 

Subpart  9-2  Stop* 

Sec. 

9  2.000  Scope. 

Subport  9  2  ?  SoUd+otion  of  Bid* 

9-2.201  Preparation  of  invitations  for  bids. 
9-2.202-50  Postponement  of  bid  openings. 
9-2.203-3  Paid  advertisements. 

Subport  9-2.4  Opening  of  Bid*  and  Award  of  Contract 

9-2.401  Receipt  and  safeguarding  of  bids. 
9-2.402  Opening  of  bids. 

9-2.406  Mistakes  in  bids. 

9-2.406-3  Other  mistakes  disclosed  before 
award. 

9-2.406-4  Disclosure  of  mistakes  after 

award. 

9-2.407  Award. 

9-2.407-8  Protests  against  award. 

Authority:  Title  V,  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  Adminis¬ 
trative  Procedures  Act,  as  amended  (5  U.S.C. 
551,  et.  seq. 

§  9-2.000  Scope. 

This  part  implements  and  supple¬ 
ments  FPR  Part  1-2. 

Subpart  9-2.2  Solicitation  for  Bids 
§  9-2.201  Preparation  of  invitations  for 
bids. 

When  an  option  to  increase  the 
quantities  specified  is  employed,  the 


percentage  inserted  in  the  option 
should  not  normally  exceed  25  per¬ 
cent.  The  following  language  is  sug¬ 
gested  for  incorporation  in  invitations 
for  bids: 

Increase-Decrease  Option 

(a)  The  Government  reserves  the  right  to 
increase  or  decrease  the  total  amounts  listed 
In  the  Schedule  by  an  amount  not  to  exceed 
25  percent  of  the  quantity  or  contract  price 
at  the  time  of  award.  If  the  Government  ex¬ 
ercises  tills  option  at  the  time  of  award,  it 
shall  be  at  the  unit  price  offered  and  within 
the  required  delivery  time. 

(b)  The  Government  also  reserves  the 
right  to  exercise  this  option  any  time  after 
award  but  before  complete  shipment.  In  the 
event  the  Government  elects  to  exercise  its 
option  after  award  and  before  complete 
shipment,  an  equitable  adjustment  therefor 
will  be  made  in  accordance  with  the  provi¬ 
sions  of  Standard  Form  32,  General  Provi¬ 
sions  (Supply  Contract),  Clause  2, 
CHANGES. 

When  the  contract  contains  a  provi¬ 
sion  for  termination  for  convenience 
of  the  Government,  the  words  “or  de¬ 
crease”  in  the  option  may  be  deleted. 

§  9-2.202-50  Postponement  of  bid  open¬ 
ings. 

Whenever  such  action  is  determined 
by  the  head  of  the  procuring  activity 
or  designee  to  be  in  the  best  Interest 
of  the  Government,  bid  openings  may 
be  postponed  by  issuance  and  distribu¬ 
tion  to  all  prospective  bidders  of  an 
amendment  (see  FPR  1-2.207)  to  the 
invitation  for  bids.  Notices  of  Post¬ 
ponement  shall  be  issued  by  mail  or 
telegraph  as  early  as  possible,  but  in 
any  event  prior  to  the  time  specified 
for  the  opening  of  bids. 

§9-2.203-3  Paid  advertisements. 

(b)  When  it  is  deemed  necessary  to 
use  paid  advertisements  in  newspa¬ 
pers,  written  authority  for  such  publi¬ 
cation  shall  be  obtained  from  the  head 
of  the  procuring  activity  or  designee. 

Subpart  9-2.4  Opening  of  Bid*  and  Award  of 
Contract 

§  9-2.401  Receipt  and  safeguarding  of 
bids. 

Envelopes,  or  other  outer  covering, 
containing  identified  bids  shall  be 
time-stamped  (indicating  the  place, 
date,  and  time  of  receipt)  upon  re¬ 
ceipt,  either  in  a  mail  room  or  other 
receiving  point  at  the  address  specified 
in  the  invitation. 

§  9-2.402  Opening  of  bids. 

At  the  bid  opening,  the  relative 
merits  of  any  bids  shall  not  be  dis¬ 
cussed  by  the  person  opening  the  bids, 
or  the  contracting  officer  with  the  bid¬ 
ders,  their  representatives,  or  with 
casual  observers.  No  statements  shall 
be  issued  by  the  bid  opener  or  the  con¬ 
tracting  officer  at  a  bid  opening  bear¬ 
ing  on  the  award,  the  possibility  of  a 
readvertisement,  mistakes  in  bids,  etc. 


No  oral  instructions  shall  be  given  to 
bidders  at  any  time  during  the  open¬ 
ing.  Protests  of  bidders  and  inquiries 
regarding  the  award  of  contract  shall 
be  referred  to  the  head  of  the  procur¬ 
ing  activity  or  designee  after  the  com¬ 
pletion  of  the  bid  opening  procedure. 

§  9-2.406  Mistakes  in  bids. 

§  9-2.406-3  Other  mistakes  disclosed 
before  award. 

Pursuant  to  FPR  l-2.406-3(b),  the 
senior  procurement  official.  Headquar¬ 
ters,  has  been  delegated  authority  by 
the  Secretary  to  make  the  determina¬ 
tions  under  FPR  1-2.406-3  concerning 
mistakes  alleged  after  opening  of  bids 
and  before  award.  In  the  case  of  with¬ 
drawal  of  bids  after  opening  of  bids 
and  before  award,  the  senior  procure¬ 
ment  official.  Headquarters,  has  rede¬ 
legated  the  authority  to  heads  of  pro¬ 
curing  activities,  without  power  of  re¬ 
delegation,  to  make  administrative  de¬ 
terminations  regarding  withdrawal  of 
bids  as  provided  for  in  paragraphs  (a) 
(1)  and  (3)  of  FPR  1-2.406-3  providing 
that  each  such  determination  shall  be 
approved  by  legal  counsel. 

§  9-2.406-4  Disclosure  of  mistakes  after 
award. 

The  senior  procurement  official. 
Headquarters,  has  been  delegated  au¬ 
thority  to  make  the  determinations 
under  FPR  1-2.406-4.  Mistakes  in  bids 
after  award,  together  with  the  data  set 
forth  in  FPR  l-2.406-4(f),  shall  be  sub¬ 
mitted  to  the  senior  procurement  offi¬ 
cial,  Headquarters. 

§  9-2.407  Award. 

§  9-2.407-8  Protests  against  award. 

(b)  Protests  before  award.  (3)  The 
head  of  the  procuring  activity  or  des¬ 
ignee  shall  obtain  approval  of  the 
senior  procurement  official.  Headquar¬ 
ters,  to  make  an  award  where  a  protest 
has  been  submitted  to  either  the  DOE 
or  the  the  Comptroller  General. 


PART  9-3—  PROCUREMENT  BY  NEGOTIATION 

Sec. 

9-3.000  Scope  of  part. 

Subpart  9-3.1  IIm  of  Negotiation 

9-3.102  Factors  to  be  considered  in  negoti¬ 
ated  contracts. 

9-3.103  Dissemination  of  procurement  in¬ 
formation. 

9-3.150  Proposal  information. 

9-3.150-1  General. 

9-3.150-2  Treatment  of  proposal  informa¬ 
tion. 

9-3.150-3  Handling  notice. 

9-3.150-4  Disclosure  outside  Government. 

9-3.150-5  Information  to  unsuccessful  of¬ 
ferors. 

9-3.151  Identification  of  proprietary  data 
in  proposals. 

9-3.151-1  Solicited  proposals  (including 
PON's  and  PRDA’s). 

9-3.151-2  Solicitation. 

9-3.151-3  Unsolicited  proposals. 


FEDERAL  REGISTER,  VOL.  43,  NO.  73— FRIDAY,  APRIL  14,  1978 


15872 

Sec. 

9-3.152  Required  notice  of  right  to  request 
patent  waiver. 

Subport  9-3.2  Clrrumitanca*  Permitting  Negotiation 
9  3.200  Scope  of  subpart. 

9-3.202  Public  exigency. 

9-3.204  Personal  or  professional  services. 
9-3.212  Purchases  not  to  be  publicly  dis¬ 
closed. 

9-3.213  Technical  equipment  requiring 
standardization  and  interchangeability 
of  parts. 

9-3.215  Otherwise  authorized  by  law. 

Subpart  9-3.3  Determination*,  Finding*,  ond 
Authorities 

9-3.301  General. 

9-3.302  Determinations  and  findings. 
9-3.303  Determinations  and  findings  by 
the  Head  of  the  Agency. 

Subpart  9-  3.4  Type*  of  Contract* 

9-3.404-50  Lump-sum  contract  for  archi¬ 
tect-engineer  services  with  reimburse¬ 
ment  for  certain  costs. 

9-3.405-5  Cost-plus-a-fixed-fee  contract. 
9-3.405-50  Cost-plus-award-fee  (CPAF) 
contract. 

9-3.408  Letter  contract. 

Subpart  9-3.4  Small  Porches?* 

9-3.600  Scope  of  subpart. 

9-3.603-1  Solicitation. 

9-3.603-2  Data  to  support  small  purchases. 
9-3.603-3  Agency  responsibilities. 

9-3.605- 1  Standard  Form  44. 

9-3.605-3  DOE  order  forms. 

Subpart  9  3.7  Negotiated  Overhecd  Rate* 

9-3.705-50  Procedure  for  closeout  in  ad¬ 
vance  of  final  rates. 

Subpart  9-3.6  Price  Negotiation  Polirie*  and 
Techniques 

9-3.800  Scope. 

9-3.801  Basic  policy. 

9-3.802  Preparation  for  negotiation. 

9-3.805  Selection  of  offerors  for  negotia¬ 
tion  and  award. 

9-3.805-1  General. 

9-3.805-50  Selection  procedures. 

9-3.805-51  Noncompetitive  procurement. 
9-3.807-1  General. 

9-3.807-3  Cost  or  pricing  data. 

9-3.807-50  Approvals  and  waiver. 

9-3.808  Profit  or  fee. 

9-3.808-1  General. 

9-3.808-2  Factors  for  determining  profit  or 

9-3.808-50  Weighted  guidelines. 

9-3.808-51  Contracts  with  not-for-profit  or¬ 
ganizations  (other  than  educational  in¬ 
stitutions). 

9-3.803-52  Contracts  with  educational  in¬ 
stitutions. 

9-3.809  Contract  audit  as  a  pricing  aid. 
9-3.814-1  Price  reduction  for  defective  cost 
or  pricing  data. 

Subpart  9-3.9  Subcontracting  policia*  and 

pracadurat 

9-3.901  General. 

Authority:  Title  V,  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  Adminis¬ 
trative  Procedures  Act,  as  amended  (5  U.S.C. 
551,  et.  seq. 

§  9-3.000  Scope  of  part. 

This  part  implements  and  supple¬ 
ments  the  policies  and  procedures  gov¬ 
erning  procurement  by  negotiation  set 
forth  in  FPR  Part  1-3. 
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Subpart  9-3.1  U*e  of  N^gullation 

§9-3.102  Factors  to  be  considered  In  ne¬ 
gotiated  contracts. 

In  addition  to  other  factors  to  be 
considered  in  FPR  1-3.102,  the  con¬ 
tracting  officer  must  inquire  of  and 
secure  complete  Information  from  the 
prospective  contractor  as  to  back¬ 
ground  p?tent  application  and  pat¬ 
ents  in  order  that  a  determination  re¬ 
garding  need  for  a  “background  pat¬ 
ents”  provision  can  be  made. 

§  3-3.103  Dissemination  of  procurement 
information. 

(a)  See  10  CFR  Pert  709,  Public  Re¬ 
cords,  for  regulations  relating  to  the 
avaliablity  of  DOE  records  to  the 
public. 


§  9-3.150  Proposal  information. 

§9-3.130-1  General. 

Information  contained  in  proposals 
will  be  used  only  for  evaluation  pur¬ 
poses  except  to  the  extent  such  infor¬ 
mation  is  generally  available  to  the 
public,  is  already  the  property  of  the 
Government,  or  the  Government  al¬ 
ready  has  unrestricted  use  rights,  or  is 
or  has  been  made  available  to  the  Gov¬ 
ernment  from  any  source,  including 
the  proposer  or  offeror,  without  re¬ 
striction.  The  term  proposals  as  used 
in  this  section  includes  responses  to 
program  opportunity  notices  (PON’s), 
programs  research  and  development 
announcements  (PRDA’s),  and  solici¬ 
tations  of  a  similar  nature  In  addition 
to  request  for  Proposals  (RFP’s).  As  a 
practical  matter,  DOE  cannot  assume 
any  responsibility  for  disclosure  or  use 
of  any  such  information  unless  it  is 
identified  by  the  proposer  or  offeror 
in  accordance  with  this  section.  Unless 
a  solicitation  specifics  otherwise,  DOE 
will  not  refuse  to  consider  a  solicited 
proposal  or  an  unsolicited  proposal 
merely  because  the  proposal  is  restric- 
tively  marked. 

§9-3.150-2  Treatment  of  proposal  infor¬ 
mation. 

(a)  A  proposal  may  include  technical 
data  and  other  data.,  including  trade 
secrets  and/or  privileged  or  confiden¬ 
tial  commercial  or  financial  informa¬ 
tion,  which  the  proposer  does  not 
want  disclosed  to  the  public  or  used  by 
the  Government  for  any  purpose 
other  than  proposal  evaluation.  To 
protect  such  data  the  proposer  should 
identify  each  page  specifically  includ¬ 
ing  each  line  or  paragraph  thereof 
containing  the  data  to  be  protected 
and  mark  the  cover  sheet  of  the  pro¬ 
posal  with  the  following  notice. 

Notice 

The  data  contained  in  pages  —  of  this  pro¬ 
posal  have  been  submitted  in  confidence 
and  contain  trade  secrets  and/or  privileged 
or  confidential  commerical  or  financial  in¬ 
formation,  and  such  data  shall  be  used  or 


disclosed  only  for  evaluation  purposes,  pro¬ 
vided  that  if  a  contract  is  awarded  to  this 
proposer  as  a  result  of  or  in  connection  with 
the  submission  of  this  proposal,  the  Govern¬ 
ment  shall  have  the  right  to  use  or  disclose 
the  data  herein  to  the  extent  provided  in 
the  contract.  This  restriction  does  not  limit 
the  Government's  right  to  use  or  disclose 
data  obtained  without  restriction  from  any 
source,  including  the  proposer. 

Reference  to  this  notice  on  the  cover 
sheet  should  be  placed  on  each  page  to 
which  the  notice  applies.  Data,  or  ab¬ 
stracts  of  data,  marked  with  this 
notice  will  be  retained  in  confidence 
and  used  by  DOE  or  its  designated 
represen tative(s),  including  Govern¬ 
ment  contractors  and  consultants,  as 
set  forth  in  §9  3.150-4,  below,  solely 
for  the  purpose  of  evaluating  the  pro¬ 
posal.  The  data  so  marked  will  not 
otherwise  be  disclosed  or  used  without 
the  proposer’s  prior  written  permis¬ 
sion  except  to  the  extent  provided  in 
any  resulting  contract,  or  to  the 
extent  required  by  law.  Proposers 
should  be  aware  of  the  provisions  of 
§  9  3.150-4  if  they  desire  to  modify  the 
above  notice  or  otherwise  seek  to  limit 
the  evaluation  to  the  Government 
only.  The  restriction  contained  in  the 
notice  does  not  limit  the  Govern¬ 
ment’s  right  to  use  or  disclose  any 
data  contained  in  the  proposal  if  it  is 
obtainable  from  any  source,  including 
the  proposer,  without  restriction.  Al¬ 
though  it  is  policy  to  treat  all  propos¬ 
als  as  confidential,  the  Government 
assumes  no  liability  for  disclosure  or 
use  of  unmarked  data  and  may  use  or 
disclose  such  data  for  any  purpose. 
See  FPR  1-3. 103(b)  regarding  disclo¬ 
sure  to  other  offerors. 

(b)  Should  a  contract  be  awarded 
based  on  a  proposal,  it  is  policy,  in  con¬ 
sideration  of  the  award,  to  obtain  un¬ 
limited  rights  for  the  Government  in 
the  technical  data  contained  in  the 
proposal  unless  the  prospective  con¬ 
tractor  marks  those  portions  of  the 
technical  information  which  he  asserts 
as  “proprietary  data”,  or  specifies 
those  portions  of  such  technical  data 
which  are  not  directly  related  to  or 
will  not  be  utilized  in  the  work  to  be 
funded  under  the  contract.  “Propri¬ 
etary  data”  is  defined  in  §  9-9. 201(b)  as 
technical  data  which  embody  a  trade 
secret  developed  at  private  expense, 
such  as  design  procedures  or  tech¬ 
niques,  chemical  composition  of  mate¬ 
rial,  or  manufacturing  methods,  pro¬ 
cesses,  or  treatments,  including  minor 
modifications  thereof,  provided  that 
such  data:  (1)  are  not  generally  known 
or  available  from  other  sources  with¬ 
out  obligation  concerning  their  confi¬ 
dentiality;  (2)  have  not  been  made 
available  by  the  owner  to  others  with¬ 
out  obligation  concerning  their  confi¬ 
dentiality;  and  (3)  are  not  already 
available  to  the  Government  without 
obligation  concerning  their  confiden¬ 
tiality.  A  proposer  who  receives  a  con¬ 
tract  award  shall  mark  the  data  identi- 
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fied  as  proprietary  by  specifying  the 
appropriate  proposal  page  numbers  to 
be  inserted  in  the  Rights  to  Proposal 
Data  clause  of  paragraph  (c)  below, 
which  clause  shall  be  included  in  the 
contract.  Subject  to  the  concurrence 
of  the  contracting  officer,  information 
unrelated  to  the  contract  may  be  de¬ 
leted  from  the  proposal  by  the  con¬ 
tractor.  The  responsibility,  however, 
of  identifying  technical  data  as  propri¬ 
etary  or  deleting  it  as  unrelated  rests 
with  the  prospective  contractor. 

(c)  The  following  clause  shall  be  in¬ 
cluded  in  any  contract  based  on  a  pro¬ 
posal.  This  clause  is  intended  to  apply 
only  to  technical  data  and  not  to  other 
data  such  as  privileged  or  confidential 
commercial  or  financial  information. 

Rights  to  Proposal  Data 

Except  for  technical  data  contained  on 
pages  —  of  the  contractor’s  proposal  dated 
- which  are  asserted  by  the  contrac¬ 
tor  as  being  proprietary  data,  it  is  agreed 
that  as  a  condition  of  the  award  of  this  con¬ 
tract,  and  notwithstanding  the  provisions  of 
any  notice  appearing  on  the  proposal,  the 
Government  shall  have  the  right  to  use.  du¬ 
plicate,  and  disclose  and  have  others  do  so 
for  any  purpose  whatsoever,  the  technical 
data  contained  in  the  proposal  upon  which 
this  contract  is  based. 

§  9-3.150-3  Handling  notice. 

In  order  that  proposals  may  be  han¬ 
dled  in  confidence  consistent  with  the 
policies  set  forth  in  this  section,  the 
following  notice  shall  be  affixed  to  a 
cover  sheet  attached  to  each  proposal 
upon  receipt  by  DOE.  Use  of  the  follow¬ 
ing  notice  neither  alters  any  obligation 
of  the  Government,  nor  diminishes  any 
rights  in  the  Government  to  use  or  dis¬ 
close  data  or  information. 

Notice  for  Handling  Proposals 

This  proposal  shall  be  used  or  duplicated 
only  for  DOE  EVALUATION  PURPOSED, 
AND  THIS  NOTICE  SHALL  BE  AFFIXED 
TO  ANY  REPRODUCTION  OR  AB¬ 
STRACT  THEREOF.  Disclosure  of  this  pro¬ 
posal  outside  the  Government  for  DOE 
evaluation  purposes  shall  not  be  made 
unless  the  provisions  of  §  9-3  150-4  are  fol¬ 
lowed.  The  restrictions  contained  in  this 
notice  do  not  apply  to  any  data  or  commer¬ 
cial  or  financial  information  contained  in 
this  proposal  if  it  is  already  generally  avail¬ 
able  to  the  public,  is  already  available  to  the 
Government  on  an  unrestricted  basis  or  is 
the  property  of  the  Government,  or  is  or  be¬ 
comes  available  from  any  source,  including 
the  proposer,  without  restriction. 

§  9-3.150-4  Disclosure  outside  Govern¬ 
ment. 

(a)  Policy.  It  is  policy  to  have  pro¬ 
posals  evaluated  by  the  most  compe¬ 
tent  persons  available  in  Government. 
In  addition,  DOE  frequently  meets  its 
evaluation  needs  by  having  proposals 
reviewed  by  evaluators,  and  contractor 
organizations  operating  or  managing 
government-owned  facilities.  Outside 
evaluations  may  be  made  provided  the 


requirements  in  (b)  and  (c)  below  are 
met.  A  decision  to  employ  outside  eval¬ 
uation  shall  take  into  consideration  re¬ 
quirements  for  avoidance  of  organiza¬ 
tional  conflicts  of  interest  set  forth  in 
§  9-1.54  and  the  competitive  relation¬ 
ship,  if  any,  between  the  proposer  and 
the  prospective  outside  evaluator. 

(b)  Approval.  Headquarters  decisions 
to  evaluate  proposals  outside  the  Gov¬ 
ernment  shall  be  made  by  the  senior 
program  official,  or  designee(s),  or  by 
the  head  of  the  procuring  activity.  If 
the  proposal  under  consideration  ex¬ 
pressly  indicates  that  only  Govern¬ 
ment  evaluation  is  authorized  and 
evaluation  outside  the  Government  is 
nevertheless  desired,  the  proposer 
should  be  advised  that  DOE  may  be 
unable  to  give  full  consideration  to  the 
proposal  unless  the  proposer  consents 
in  writing  to  having  the  proposal  eval¬ 
uated  outside  the  Government. 

(c)  Agreement  with  evaluator.  Where 
it  is  determined  to  evaluate  a  proposal 
outside  the  Government,  such  as,  by 
consultants,  grantees,  ar.d  contractors 
including  those  who  operate  or 
manage  government-owned  facilities, 
the  following  agreement  or  an  equiv¬ 
alent  arrangement  for  the  treatment 
of  the  proposal  shall  be  obtained  from 
the  outside  evaluator  before  DOE  fur¬ 
nishes  a  copy  of  the  proposal  to  such 
person.  In  addition,  care  should  be 
taken  that  the  handling  notice  re¬ 
quired  by  §  9-3.150-3  is  affixed  to  a 
cover  sheet  attached  to  the  proposal 
before  it  is  disclosed  to  the  evaluator. 

Conditions  for  Evaluating  Proposals 

Whenever  DOE  furnishes  a  proposal  for 
evaluation,  the  recipient  agrees  to  use  the 
information  contained  in  the  proposal  only 
for  DOE  evaluation  purposes  and  to  treat 
the  information  obtained  in  confidence. 
This  requirement  does  not  apply  to  infor¬ 
mation  obtained  from  any  source,  including 
the  proposer  without  restriction.  Any  notice 
or  restriction  placed  on  the  proposal  by 
either  DOE  or  the  originator  of  the  propos¬ 
al  shall  be  conspicuously  affixed  to  any  re¬ 
production  or  abstract  thereof  and  its  provi¬ 
sions  strictly  complied  with.  Upon  comple¬ 
tion  of  the  evaluation  the  recipient  shall 
return  all  copies  of  the  proposal  and  ab¬ 
stracts,  if  any,  to  the  DOE  office  which  ini¬ 
tially  furnished  the  proposal  for  evaluation. 
Unless  authorized  by  the  DOE  initiating 
office,  the  recipient  shall  not  contact  the 
originator  of  the  proposal  concerning  any 
aspect  of  its  contents. 

§9-3.150-5  Information  to  unsuccessful 
offerors. 

Upon  written  request,  unsuccessful 
offerors,  those  eliminated  from  compe¬ 
tition  at  earlier  stages,  as  well  as  those 
in  contention  up  to  the  final  selection 
will  be  accorded  formal  debriefings. 
Such  debriefings  must  be  requested 
within  10  working  days  of  receipt  of 
notification  of  elimination  from  con¬ 
sideration  or  announcement  of  selec¬ 
tion.  Debriefings  will  be  provided  at 
the  earliest  feasible  time  which  nor¬ 


mally  shall  be  after  award  of  the  con¬ 
tract.  However,  in  some  cases  debrief¬ 
ings  will  be  held  before  award. 

§  9-3.151  Identification  of  proprietary 
data  in  proposals. 

§9-3.151-1  Solicited  proposals  (including 
PON’s  and  PRD  As) 

Even  though  the  statement  of  work 
contained  in  a  solicitation  sets  forth 
the  known  requirements  for  technical 
data,  i.e.,  technical  data  which  will  be 
specified  to  be  delivered,  there  is  no 
assurance  that  the  contractor  will  de¬ 
liver  all  of  this  data  because  para¬ 
graph  (e)  of  the  Rights  in  Technical 
Data  (long  form)  clause  of  §9-9.202- 
3(e)(2)  permits  the  contractor  to  with¬ 
hold  proprietary  data  from  delivery. 
In  order  to  ascertain  the  technical 
data  each  proposer  intends  to  actually 
withhold  as  proprietary  data,  and  as 
an  aid  in  determining  whether  to  in¬ 
clude  the  provision  for  limited  rights 
in  proprietary  data  set  forth  in  option¬ 
al  paragraph  (g)  of  the  Rights  in 
Technical  Data  (long  form)  clause,  the 
provisions  set  forth  in  §  9-3.151-2  shall 
be  included  in  the  solicitation.  This 
provision  explains  that  solicitations 
will  include  DOE’s  known  require¬ 
ments  for  technical  data,  and  that  the 
proposer  must  submit  a  list  identifying 
to  the  best  of  its  knowledge  which  of 
this  data  will  be  withheld  as  propri¬ 
etary  data,  or  state  that  no  technical 
data  will  be  withheld.  The  submission 
of  such  list  does  not  constitute  a  stipu¬ 
lation  or  determination  by  the  Gov¬ 
ernment  that  the  data  identified 
therein  are  in  fact  proprietary.  In  ad¬ 
dition,  the  provision  to  be  included  in 
the  solicitation  refers  to  the  Addition¬ 
al  Technical  Data  Requirements 
clause,  §  9-9.202-3(c),  as  being  included 
in  the  proposed  contract  where,  due  to 
programmatic  considerations,  it  is  con¬ 
templated  that  all  of  the  requirements 
for  technical  data  will  not  be  known  at 
the  time  of  contracting.  When  a  pro¬ 
poser  specifically  identifies  the  propri¬ 
etary  data  to  be  withheld,  the  con¬ 
tracting  officer  shall,  as  advised  by  the 
appropriate  program  manager,  deter¬ 
mine  whether:  (1)  the  Government 
needs  limited  rights  in  the  proprietary 
data,  in  which  case  the  optional  para¬ 
graph  (g)  will  be  included  in  the 
Rights  in  Technical  Data  (long  form) 
clause,  (2)  the  Government  needs  the 
right  to  require  the  contractor  to  li¬ 
cense  proprietary  data  to  the  Govern¬ 
ment  and  responsible  third  parties,  in 
which  case  optional  paragraph  (h)  will 
be  included  in  the  Rights  in  Technical 
Data  (long  form)  clause,  and  (3)  the 
Government  needs  unlimited  rights  in 
the  proprietary  data,  in  which  case  ne¬ 
gotiations  may  be  held  to  purchase  or 
obtain  a  suitable  license  in  the  propri¬ 
etary  data. 

§  9-3.151-2  Solicitations. 

The  following  provision  shall  nor¬ 
mally  be  included  in  solicitations 
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which  may  result  in  contracts  calling 
for  research,  development,  or  demon¬ 
stration  work  or  contracts  for  supplies 
in  which  delivery  of  required  technical 
data  are  contemplated. 

The  section  of  this  solicitation  which  de¬ 
scribes  the  work  to  be  performed  also  sets 
forth  DOE’S  known  requirements  for  tech¬ 
nical  data.  The  Additional  Technical  Data 
Requirements  clause,  if  included  in  this  so¬ 
licitation,  provides  the  Government  with 
the  option  to  order  additional  technical 
data,  the  requirements  for  which  are  not 
known  at  the  time  of  contracting.  There  Is, 
however,  a  built-in  limitation  on  the  kind  of 
technical  data  which  may  be  required.  This 
limitation  clause  provides  that  the  contrac¬ 
tor  may  withhold  delivery  of  proprietary 
data.  Accordingly,  it  is  necessary  that  your 
proposal  state  that  the  work  to  be  per¬ 
formed  and  the  known  requirements  for 
technical  data  as  set  forth  in  the  solicitation 
have  been  reviewed,  and  either  state  that  to 
the  best  of  your  knowledge,  no  data  will  be 
withheld,  or  submit  a  list  identifying  the 
proprietary  data  which  to  the  best  of  your 
knowledge  will  likely  be  used  in  the  contract 
performance  and  will  be  withheld. 

§  9-3.151-3  Unsolicited  proposals. 

The  contracting  officer,  during  con¬ 
tract  negotiations,  shall  identify  tech¬ 
nical  data  which  will  be  required  to  be 
furnished  under  the  contract.  In  such 
instance  the  proposer  shall  be  re¬ 
quired  to  submit  a  list  identifying  to 
the  best  of  his  knowledge  which  of 
this  data  will  be  withheld  as  propri¬ 
etary  under  paragraph  (e)  of  the 
Rights  in  Technical  Data  (long  form) 
clause,  or  state  that  no  technical  data 
will  be  withheld.  The  contracting  offi¬ 
cer  shall  then  make  the  determina¬ 
tions,  in  the  same  manner  as  set  forth 
in  §9-3.151-1  above  for  solicited  pro¬ 
posals,  pertaining  to  the  proprietary 
data  identified  to  be  withheld. 

§9-3.152  Required  notice  of  right  to  re¬ 
quest  patent  waiver. 

As  set  forth  in  §  9-9.107-4(a)(6),  of¬ 
ferors  and  prospective  contractors  are 
to  be  provided  with  notice  of  and  the 
right  to  request,  in  advance  of  or 
within  30  days  after  the  effective  date 
of  contracting,  a  waiver  of  all  or  any 
part  of  the  rights  of  the  United  States 
with  respect  to  subject  inventions.  In 
no  event  will  the  fact  that  an  offeror 
has  requested  such  a  waiver  be  a  con¬ 
sideration  in  the  evaluation  of  his 
offer  or  the  determination  of  his  ac¬ 
ceptability.  Accordingly,  the  following 
notice  will  be  given  to  all  prospective 
contractors  and  will  be  inserted  in  all 
solicitations  which  may  result  in  con¬ 
tracts  calling  for  research,  develop¬ 
ment,  or  demonstration  work: 

Offerors  and  prospective  contractors  in 
accordance  with  applicable  statutes  and 
DOE  Procurement  Regulations  have  the 
right  to  request  in  advance  of  or  within  30 
days  after  the  effective  date  of  contracting 
a  waiver  of  all  or  any  part  of  the  rights  of 
the  United  States  in  subject  inventions. 


Subport  9-3.2  Circumstances  Permitting 
Negotiation 

§  9-3.200  Scope  of  subpart. 

(a)  Section  302(c)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended,  authorizes 
the  negotiation  of  contracts,  and  is  ap¬ 
plicable  to  AEC  (now  DOE)  procure¬ 
ment.  Section  302(c)(15)  of  the  Feder¬ 
al  Property  and  Administrative  Srvices 
Act  of  1949,  as  amended,  permits  nego¬ 
tiation  when  otherwise  authorized  by 
law,  provided  that  in  such  event  the 
requirements  of  that  Act  shall  apply. 
Accordingly  when  the  Federal  Proper¬ 
ty  and  Administrative  Services  Act  of 
1949  as  amended,  or  the  Atomic 
Energy  Act  of  1954,  as  amended,  or 
other  law  is  used  as  the  basis  for  nego¬ 
tiation,  the  requirements  of  section 
304  of  the  Federal  Property  and  Ad¬ 
ministrative  Services  Act  of  1949,  as 
amended,  are  applicable,  except  as 
provided  in  these  regulations. 

(b)  Contracts  to  support  industrial 
mobilization  plans  may  be  negotiated 
under  section  302(c)(1)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended,  or  section 
302(c)(15)  of  that  Act  and  the  Atomic 
Energy  Act  of  1954,  as  amended,  if  the 
requisite  circumstances  exist  and  the 
required  findings  and  determinations 
can  be  made. 

§  9-3.202  Public  exigency. 

This  exception  may  be  applicable 
where  a  facility  must  be  altered  or  re¬ 
paired  immediately  in  order  not  to  in¬ 
terfere  with  essential  production  and 
the  need  for  the  work  could  not  have 
been  reasonably  foreseen. 

§  9-3.204  Personal  or  professional  ser¬ 
vices. 

(a)  Formal  advertising  procedures 
shall  not  be  used  for  contracts  for  ar¬ 
chitect-engineer  or  other  professional 
engineering  services.  Such  contracts 
may  be  negotiated  under  section 
302(c)(4)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended,  or  section  302(cX15)  of  that 
Act  and  the  Atomic  Energy  Act  of 
1954,  as  amended.  However,  the  ex¬ 
emption  provided  for  in  {  9-3.405-5(b) 
does  not  apply  to  contracts  negotiated 
under  section  302(c)(4)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended. 

(b)  Surveying,  mapping,  and  field  or 
laboratory  tests  of  construction  work¬ 
manship  and  materials  and  equipment 
should  be  classified  as  professional  ser¬ 
vices  when  they  clearly  require  plan¬ 
ning  direction,  supervision,  or  inter¬ 
pretation  by  professional  engineers  as 
a  condition  of  performance,  or  when 
the  contractor  will  be  required  to 
assume  responsibility  for  the  profes¬ 
sional  adequacy  and  accuracy  of  re¬ 
sults.  Depending  upon  the  nature  and 
requirements  of  a  particular  contract, 


professional  engineering  services  may 
involve  activities  such  as  the  following: 

(1)  Overall  direction  of  the  technical 
work. 

(2)  Supervision  of  work  performed 
by  technicians,  sub-professionals,  or 
non-professional  employees. 

(3)  Determination  of  the  methods  or 
procedures  for  accomplishing  the  re¬ 
quirements  of  the  contract. 

(4)  Interpretation  of  the  methods  or 
procedures  for  accomplishing  the  re¬ 
quirements  of  the  contract. 

(5)  Direct  performance  of  required 
professional  services. 

(c)  When  the  services  are  such  that 
the  planning  and  execution  can  be 
performed  by  personnel  having  only  a 
practical  knowledge  of  the  use  of  in¬ 
struments  and  techniques,  such  as 
routine  aerial  photographing  and  test¬ 
ing,  and  do  not  require  any  profession¬ 
al  engineering  competence  or  judg¬ 
ment,  the  "personal  or  professional 
services”  exception  to  the  formal  ad¬ 
vertising  requirement  is  not  applica¬ 
ble. 

(d)  Surveying,  mapping,  and  testing 
services.  In  1959  the  American  Society 
of  Civil  Engineers  adopted  a  policy 
statement  that  land  surveying,  engi¬ 
neering  surveying,  geodetic  surveying, 
and  cartographic  surveying,  commonly 
designated  as  surveying  and  mapping, 
are  a  part  of  the  civil  engineering  pro¬ 
fession.  The  report  of  the  ASCE  Task 
Committee  on  Status  of  Surveying  and 
Mapping  may  be  used  for  guidance  in 
determining  which  positions  should  be 
considered  as  professional  and  which 
should  be  considered  subprofessional. 

§  9-3.212  Purchases  not  to  be  publicly  dis¬ 
closed. 

The  General  Manager  of  AEC  (now 
Secretary  of  DOE)  has  made  a  class 
finding  and  determination  in  accor¬ 
dance  with  the  requirements  of  sec¬ 
tion  302(c)(12)  and  section  307  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended,  to 
the  effect  that  procurements  classified 
in  accordance  with  applicable  laws, 
regulations,  and  policies,  because  of 
their  classified  nature  cannot  be  pub¬ 
licly  disclosed  and,  based  upon  these 
findings  and  determinations,  has  au¬ 
thorized  the  negotiation  of  contracts 
falling  within  this  class  of  procure¬ 
ment  without  further  referral  to 
Headquarters. 

§  9-3.213  Technical  equipment  requiring 
standardization  and  interchangeability 
of  parts. 

If  section  302(c)(15)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended,  and  the 
Atomic  Energy  Act  of  1954,  as  amend¬ 
ed,  are  used  as  the  bases  for  negotia¬ 
tion,  the  example  of  findings  and  de¬ 
terminations  set  forth  in  FPR  1- 
3.213(c)(2)  shall  be  appropriately 
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modified  to  state  the  authority  for  ne¬ 
gotiations. 

§  9-  3.215  Otherwise  authorized  by  law. 

(a)  The  Atomic  Energy  Act  of  1954, 
as  amended,  and  the  Atomic  Energy 
Community  Act  of  1955,  as  amended, 
contain  various  exemptions  from  sec¬ 
tion  3709  of  the  Revised  Statutes,  as 
amended.  Pursuant  to  section  310  of 
the  Federal  Property  and  Administra¬ 
tive  Services  Act  of  1949,  as  amended, 
these  references  to  section  3709  shall 
he  construed  to  authorize  procure¬ 
ment  pursuant  to  section  302<c)(15)  of 
the  Federal  Property  and  Administra¬ 
tive  Services  Act  of  1949,  as  amended, 
without  regard  to  the  advertising  re¬ 
quirements  of  sections  302(c)  and  303 
of  that  Act.  The  situations  enumer¬ 
ated  in  FPR  1-3.201  through  1-3.214 
are  illustrative  of  situations  which 
could  support  a  finding  and  determi¬ 
nation  under  the  Atomic  Energy  Act 
of  1954.  as  amended,  that  advertising 
is  not  reasonably  practicable,  or,  as  ap¬ 
propriate,  that  negotiation  is  neces¬ 
sary  in  the  interest  of  common  de¬ 
fense  and  security. 

(b)  The  Atomic  Energy  Act  of  1954, 
as  amended,  also  provides  in  section 
162  that  the  President  may,  in  ad¬ 
vance,  exempt  any  specific  action  of 
the  Commission  in  a  part  icular  matter 
from  the  provisions  of  law  relating  to 
contracts  whenever  he  determines 
that  such  action  is  essential  in  the  in¬ 
terest  of  the  common  defense  and  se¬ 
curity. 

(c)  Every  contract  negotiated  under 
the  authority  of  section  302(0(15)  of 
the  Federal  Property  and  Administra¬ 
tive  Services  Act  of  1949,  as  amended, 
and  the  Atomic  Energy  Act  of  1954,  as 
amended,  shall  be  supported  by  a  de¬ 
termination  and  findings  justifying 
use  of  such  authority. 

Subps.l  9-3.3  Dct»r;n!not;on>,  Findings,  c»nd 
Authorities 

§  9-3.301  General. 

Except  as  otherwise  provided  in  §  9- 
3.302,  the  determinations  and  findings 
required  by  FPR  Subpart  1-3.3  shall 
be  made.  Except  as  otherwise  provided 
in  §9-3.303,  the  determinations  and 
findings  required  by  FPR  Subpart  1- 
3.3  may  be  made  and  executed  by  con¬ 
tracting  officers,  or  by  DOE  Head¬ 
quarters  officials  that  have  been  dele¬ 
gated  authority  to  select  contractors. 

§  9-3  302  Determinations  and  findings  re¬ 
quired. 

The  determination  and  finding  re¬ 
quired  by  FPR  1-3. 302(d)  is  not  re¬ 
quired  when  the  contract  is  negotiated 
under  the  Atomic  Energy  Act  of  1954, 
as  amended. 

§  9-3.303  Determinations  and  findings  by 
the  Head  of  the  Agency. 

Findings  and  determinations  sup¬ 
porting  negotiation  under  the  author¬ 


ity  of  the  Federal  Property  and  Ad¬ 
ministrative  Services  Act  of  1949,  sec¬ 
tion  302(0(11)  (FPR  1-3.211),  with  re¬ 
spect  to  contracts  which  will  not  re¬ 
quire  the  expenditure  of  more  than 
$25,000  may  be  executed  by  the  head 
of  the  procuring  activity  and  senior 
program  officials  or  designees.  Find¬ 
ings  and  determinations  for  such  con¬ 
tracts  in  excess  of  $25,000  and  in  sup¬ 
port  of  contracts  negotiated  pursuant 
to  sections  302(c)(12)  and  302(0(13)  of 
the  Federal  Property  and  Administra¬ 
tive  Services  Act  of  1949,  as  amended, 
(FPR  1-3.212  and  1-3.213)  shall  be  ex¬ 
ecuted  by  the  Head  of  the  Agency. 

Subport  9-3.4 .  Typ*»  of  Contract 

§  9-3.404-50  Lump-sum  contract  for  archi¬ 
tect-engineer  services  with  reimburse¬ 
ment  for  certain  costs. 

(a)  Description:  This  type  of  con¬ 
tract  normally  provides  for  a  fixed 
amount  or  lump  sum  for  the  A-E  ser¬ 
vices  (see  §  9-18.306-50(b)(l)  for  defini¬ 
tion  of  these  services)  plus  reimburse¬ 
ment  of,  or  payment  of  an  additional 
lump  sum  for  certain  costs  to  the 
extent  they  are  incurred  in  connection 
with  the  work  and  approved  by  the 
contracting  officer.  These  costs  gener¬ 
ally  are  not  susceptible  of  reasonable 
estimation  in  advance  due  to  a  wide 
variation  in  the  extent  the  related  ser¬ 
vices  are  required  for  various  projects, 
or  they  are  for  services  not  normally  a 
part  of  titles  I,  II,  and  III. 

(b)  Compensation  is  included  in  the 
lump  sum  derived  from  the  fee  sched¬ 
ule  for  all  drawings,  plans,  and  docu¬ 
ments  prepared  and  reproduced  under 
title  I,  except  those  which  are  reim¬ 
bursable  in  conjunction  with  field  sur¬ 
veys  Rnd  sub-surface  investigations; 
for  all  drawings,  specifications,  invita¬ 
tions  for  bid,  and  other  related  docu¬ 
ments  prepared  and  reproduced  under 
title  II,  prior  to  approval  of  title  II 
design  by  DOE  and  for  preparation  of 
reproducible  copies  and  furnishing  20 
copies  of  such  drawings  and  docu¬ 
ments  after  approval  by  DOE  and  for 
reproducible  “as  built"  record  draw¬ 
ings  and  marked-up  “as  built"  specifi¬ 
cations  prepared  under  title  III  (in¬ 
cluding  updated  master  linen  tracings, 
or  reproducible  linen  tracings  from 
the  master  set,  if  so-specified  in  the 
contract).  The  provisions  of  the  appli¬ 
cable  Government  Printing  and  Bind¬ 
ing  Regulations  must  also  be  observed. 

(c)  Where  the  contractor’s  responsi¬ 
ble  supervising  representative,  or  an 
officer,  proprietor,  executive,  or  ad¬ 
ministrative  head  of  the  contractor 
participates  directly  in  the  perfor¬ 
mance  of  any  of  the  services  he  may 
be  compensated  for  the  time  actually 
so  engaged.  The  rate  of  compensation, 
including  the  allocation  of  home  office 
expenses,  if  any,  shall  be  subject  to  ap¬ 
proval  by  the  contracting  officer  and 
commensurate  with  the  cost  of  em¬ 


ploying  another  qualified  person  to  do 
such  work,  but  the  salary  portion 
should  rot  exceed  the  actual  salary 
rate  of  the  individual  concerned. 

(d)  The  cost  listed  in  paragraphs  (a) 
and  (c)  of  this  section  cover  services 
that  are  normal  to  complete  titles  I,  II, 
and  III  services.  No  profit  should  be 
included  in  the  additional  compensa¬ 
tion  for  those  services  because  the  ar¬ 
chitect-engineer’s  profit  for  the  service 
is  included  In  the  lump-sum  amount 
determined  from  the  fee  schedule.  In 
order  to  ensure  adquate  technical  ser¬ 
vices,  they  may  be  paid  for  an  on 
actual  cost  basis.  However,  if  it  is  con¬ 
sidered  to  be  more  advantageous  to 
the  Government,  an  additional  lump 
sum  should  be  negotiated  to  cover  the 
costs:  in  the  case  of  personal  services 
such  as  inspectors,  a  daily  rate  may  be 
negotiated.  The  calculation  of  the  ad¬ 
ditional  lump  sum,  or  daily  rate, 
should  show  clearly  the  amount  al¬ 
lowed  for  each  of  the  services  or  ele¬ 
ments  of  cost. 

(e)  Services  may  be  furnished  by 
DOE  instead  of  reimbursing  the  con¬ 
tractor  for  the  expenses.  The  type  of 
services  that  will  be  furnished  should 
be  stated  in  the  contract. 

(f)  If  services  are  funished  that  are 
beyond  titles  I,  II,  and  III,  such  as  de¬ 
velopmental  work,  special  engineering 
studies,  and  the  preparation  of  special 
documents  such  as  operating  and 
maintenance  manuals,  additional  com¬ 
pensation,  including  profit,  should  be 
paid  for  such  services.  Note  that,  pre¬ 
liminary  proposals  and  construction 
completion  reports  normally  fire  con¬ 
sidered  as  part  of  titles  I  and  III. 

(g)  Use  of  lump-sum  contract  (1)A 
lump-sum  contract  for  architect  engi¬ 
neer  services  shouid--be  used  wherev¬ 
er  it  is  practicable  to  compile,  in  ad¬ 
vance  of  the  preparation  of  plans  and 
specifications,  adequate  information 
specifically  describing  the  character 
and  extent  of  services  required. 

(2)  When  there  is  insufficient  scope 
information  available  to  permit  con¬ 
tracting  for  complete  services  (titles  I, 
II,  and  III)  on  a  lump-sum  basis,  and 
when  it  may  be  to  the  advantage  of 
the  Government  to  do  so,  consider¬ 
ation  should  be  given  to  contracting 
only  for  a  study  contract  or  for  the 
preliminary  engineering  (title  I),  on 
either  a  reimbursable  or  lump-sum 
basis,  in  order  to  permit  entering  into 
a  lump-sum  contract  for  the  remaining 
portion  of  archietect-engineer  services 
(titles  II  and  HI),  based  upon  informa¬ 
tion  developed  in  the  first  phase. 

§  9-3.405-5  Co3t-plus-a-fixed-fee  contract. 

(a)  The  authority  to  determine 
under  FPR  l-3.405(d)(l)(ix)  that  the 
application  of  the  policy  of  limiting  in¬ 
terim  payments  on  cost-reimburse¬ 
ment  type  contracts  to  80  percent  of 
cost  incurred  would  impose  undue 
hardship  on  the  contractor  or  adverse 


FEDERAL  REGISTER,  VOL.  43,  NO.  73— FRIDAY,  APRIL  14,  1978 


15876 


PROPOSED  RULES 


ly  af'ect  the  interests  of  the  Govern¬ 
ment  is  delegated  to  the  head,  procur¬ 
ing  activities. 

(b)  Pursuant  to  section  602(d)(13)  of 
the  Federal  Property  and  Administra¬ 
tive  Services  Act  of  1949,  as  amended, 
the  10  and  6  per  centum  cost  and  fee 
restrictions  on  contracts  for  architect- 
engineer  services  are  not  applicable  to 
those  functions  transferred  to  DOE 
from  ERDA. 

§  9-3.405-50  Cost-plus-award-fee  (CPAF) 
contract. 

(a)  Description.  The  CPAF  contract 
is  a  cost-reimbursement  type  contract 
with  special  fee  provisions.  It  provides 
a  means  of  applying  incentives  in  con¬ 
tracts  with  are  not  susceptible  to  finite 
measurements  of  performance  essen¬ 
tial  to  structured  incentive  contracts. 
The  fee  established  in  a  CPAF  con¬ 
tract  consists  of  two  parts:  (l)a  fixed 
amount  (base  fee)  which  does  not  vary 
with  performance  and  which  could  be 
zero  or  negative,  and  (2)  an  award 
amount  (award  fee),  in  addition  to  the 
fixed  amount,  sufficient  to  encourage 
attainment  of  excellent  contract  per¬ 
formance  in  stated  areas  such  as  qual¬ 
ity,  timeliness,  ingenuity,  and  cost  ef¬ 
fectiveness.  Award  fee  may  be  earned 
by  the  contractor  in  whole  or  in  part. 
The  amount  of  award  fee  to  be  paid  is 
determined  after  a  subjective  evalua¬ 
tion  by  the  Government  of  the  con¬ 
tractor’s  performance,  judged  against 
performance  criteria  established  by 
the  Government  and  furnished  in 
writing  to  the  contractor.  The  number 
of  kinds  of  performance  goals  and  per¬ 
formance  evaluation  criteria  used  will 
differ  widely  from  one  contract  to  an¬ 
other.  Therefore,  when  determining 
performance  goals,  criteria  and  rating 
plans,  the  contracting  activity  should 
select  the  plan  which  will  motivate  the 
contractor  in  a  positive  wTay  to  im¬ 
prove  performance  in  specific  areas. 
Evaluation  reports  will  be  prepared  by 
the  Government  and  results  should  be 
communicated  to  the  contractor  for 
comment  on  the  evaluation  findings. 
Additionally,  the  contractor  may  be 
asked  to  provide  an  assessment  of  its 
performance  in  relation  to  each  per¬ 
formance  evaluation  criterion.  The  de¬ 
cision  that  all  or  part  of  the  award  fee 
has  been  earned  is  a  unilateral  deter¬ 
mination  made  by  a  fee  determination 
official  not  subject  to  the  Disputes 
clause  of  the  contract. 

(b)  Application.  The  cost-plus- 
award-fee  contract  is  suitable  for  use 
when: 

(1) A  cost-reimbursement  type  con¬ 
tract  is  found  necessary: 

(2)  The  work  to  be  performed  is  such 
that  specific  quantitative  or  objective 
meansurement  is  not  feasible. 

(3)  The  achievement  of  procurement 
objectives  will  be  enhanced  by  the  use 
of  a  contract  that  effectively  moti¬ 
vates  the  contractor  toward  exception¬ 


al  performance,  and  permits  DOE  the 
flexibility  to  evaluate  both  actual  per¬ 
formance  levels  and  the  conditions 
under  which  such  levels  were 
achieved;  and. 

(4)  Any  additional  administrative 
effort  and  cost  required  to  monitor 
and  evaluate  performance,  as  well  as 
added  fees  available  for  award,  are  jus¬ 
tified  by  the  benefits  expected. 

(c)  Consideration  of  concept  (1)  The 
opportunity  to  earn  increased  fees,  the 
clear  statement  of  goals,  objectives, 
and  performance  evaluation  criteria 
and  the  improved  communication  be¬ 
tween  and  among  DOE  personnel  and 
the  contractor,  are  designed  to  encour¬ 
age  the  contractor  to  perform  the  re¬ 
quired  work  effectively,  to  control 
costs,  and  to  improve  the  timeliness 
and  quality  of  performance.  Base  fees 
generally  are  negotiated  commensur¬ 
ate  with  minimum  acceptable  perfor¬ 
mance,  taking  into  consideration  the 
various  profit  evaluation  factors  under 
9-3.808-2.  The  base  fee  should  be  set 
at  a  minimum  in  order  to  provide  a 
large  award  fee  pool,  thereby  provid¬ 
ing  the  contractor  maximum  incentive 
to  improve  performance.  The  award 
fee  potential  should  be  large  enough 
to  reward  the  contractor  at  any  level 
of  performance  above  minimum  ac¬ 
ceptable.  In  this  regard,  the  award  of 
additional  fee  for  performance  exceed¬ 
ing  minimum  acceptable  performance 
in  evaluated  areas  should  be  contin¬ 
gent  upon  the  maintenance  of  at  least 
minimum  acceptable  levels  in  all  other 
areas  of  contract  performance. 

(2)  Although  award  fee  determina¬ 
tions  are  unilateral  ones  based  upon 
judgmental  evaluations,  quantifying 
devices  such  as  adjective  ratings,  point 
systems,  or  percentages  of  achieve¬ 
ments  may  be  used.  Where  used  these 
devices  are  for  the  sole  purpose  of 
quantifying  the  facts  considered,  and 
the  amount  of  award  fee  earned  shall 
not  be  merely  the  result  of  the  appli¬ 
cation  of  summing,  averaging,  or  a 
mathematical  formula. 

(3)  For  operating,  onsite  service,  ar¬ 
chitect-engineer  and  construction  con¬ 
tracts  which  are  subject  to  the  maxi¬ 
mum  allowable  fees  set  forth  in  the  in¬ 
terim  Procurement  Handbook,  Estab¬ 
lishing  and  Negotiating  Fee  and 
Profit,  dated  March  1976,  the  base  fee 
should  normally  not  exceed  50  percent 
of  the  maximum  allowable  CPFF  fee. 
The  base  fee  plus  the  award  fee 
should  normally  not  exceed  the  maxi¬ 
mum  allowable  CPFF  fee  by  more 
than  50  percent,  provided  that  the 
sum  does  not  exceed  statutory  fee 
limitations. 

(4)  For  contracts  performed  in  com¬ 
mercial  facilities,  where  the  weighted 
guidelines  (WGL)  of  §9-3.808-50  can 
be  used  to  establish  a  reasonable  fee 
for  acceptable  performance  level,  the 
base  fee  should  normally  not  exceed 
50  percent  of  the  fee  developed  using 


the  WGL.  The  base  fee  plus  the  award 
fee  should  normally  not  exceed  the 
WGL  developed  fee  by  more  than  50 
percent,  provided  that  the  sum  does 
not  exceed  statutory  fee  limitations. 

(5)  Prior  approval  of  the  senior  pro¬ 
curement  official.  Headquarters,  is  re¬ 
quired  for  total  fees  exceeding  the 
guidelines  in  (3)  and  (4). 

(d)  Payment  of  fees.  Base  fees  may 
be  paid  periodically  as  provided  for  in 
the  contract.  Award  fees  will  be  paid 
only  after  the  amount  of  the  award 
fee  earned  has  been  established.  Pay¬ 
ments  of  aw’ard  fees  earned  will  be 
made  promptly  after  the  award  deci¬ 
sion  has  been  made  in  each  evaluation 
period. 

(e)  Limitations.  (1)  The  cost-plus- 
award-fee  contract  shall  not  be  used 
(i)  in  procurements  in  which  all  fac¬ 
tors  to  be  considered  in  the  award  fee 
arrangement  (e.g.,  cost,  delivery,  per¬ 
formance)  can  be  measured  objectively 
in  terms  of  predetermined  incentive 
targets,  or  (ii)  where  the  contract 
amount,  term  of  performance,  or  the 
benefits  expected  from  use  of  the 
award  fee  arrangement  are  insuffi¬ 
cient  to  warrant  any  additional  admin¬ 
istrative  effort  or  cost  that  may  be  re¬ 
quired. 

(2)  Cost-reimbursement  type  con¬ 
tracts  having  award  fee  arrangements 
limited  to  technical  performance  con¬ 
siderations  are  prohibited  because 
they  may  increase  cost  disproportion¬ 
ately  to  any  benefits  gained.  Instead, 
the  award  fee  arrangement  shall  in¬ 
clude  both  technical  performance  and 
business  management  considerations 
tailored  to  the  needs  of  the  particular 
situation.  The  only  exception  is  a  situ¬ 
ation  where  cost  estimating  reliability 
and  other  factors  are  such  that  the  ne¬ 
gotiation  of  a  separate,  predetermined 
incentive  sharing  arrangement  appli¬ 
cable  to  cost  performance  is  deter¬ 
mined  both  feasible  and  advantageous. 
The  resulting  contract  would  then  be 
identified  as  a  cost-pius-incentive-fee 
award-fee  combination  type.  The  goals 
and  evaluation  criteria  should  be  re- 
sults-oriented.  The  award  fee  should 
be  concentrated  on  the  end  product  of 
the  contract,  that  is,  output,  be  it 
hardware,  research,  development, 
demonstration  or  services,  together 
with  business  management  consider¬ 
ations.  However,  input  criteria  such  as 
equal  employment  opportunity,  small 
business  programs,  functional  manage¬ 
ment  areas,  such  as  safety,  security, 
etc.,  cannot  be  disregarded  and  may  be 
appropriate  criteria  upon  which  to 
base  some  part  of  the  award  fee.  Spe¬ 
cific  goals  or  objectives  should  be  es¬ 
tablished  in  relation  to  each  perfor¬ 
mance  evaluation  criteria  against 
which  to  measure  contractor  perfor¬ 
mance. 

(f)  Evaluation.  (1)  The  contract 
should  provide  for  evaluation  at  stated 
intervals  during  contract  performance. 
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so  that  the  contractor  will  know  how 
its  performance  is  rated  and  what 
areas  need  to  be  improved.  Partial 
payment  of  award  fee  earned  will  cor¬ 
respond  to  the  evaluation  periods. 
This  will  make  effective  the  incentive 
which  the  award  fee  was  designed  to 
create  by  inducing  the  contractor  to 
improve  poor  performance  or  to  con¬ 
tinue  excellent  performance. 

(2)  The  contractor  shall  be  fur¬ 
nished  the  performance  evaluation  cri¬ 
teria  to  be  used  to  arrive  at  the  award 
fee  before  award  of  the  contract.  The 
goals  and  objectives  should  be  clearly 
set  forth. 

(3)  As  a  part  of  contract  negotiation, 
the  Government  should  obtain  agree¬ 
ment  and  incorporate  into  the  con¬ 
tract  a  provision  that  the  Government 
unilaterally  can  change  the  perfor¬ 
mance  evaluation  criteria,  goals  and 
objectives,  weights  and  rating  plan 
after  reasonable  advance  notice  to  the 
contractor.  The  specific  number  of 
days  constituting  reasonable  notice 
should  be  agreed  to  in  advance  by  the 
parties. 

(g)  Organization  and  administra¬ 
tion.  (1)  Individuals  will  be  designated 
as  performance  monitors.  They  will  be 
responsible  for  evaluating,  in  their  as¬ 
signed  areas,  the  contractor’s  perfor¬ 
mance  against  the  established  criteria. 

(2)  A  board  will  be  established  to 
evaluate  the  contractor’s  performance 
(based  on  monitor’s  reports,  contrac¬ 
tor’s  input  and  other  information)  and 
to  recommend  the  amount  of  the 
award  fee  to  the  fee  determination  of¬ 
ficial. 

(3)  The  fee  determination  official 
will  be  an  individual  who  is  organiza¬ 
tionally  above  the  persons  who  are  di¬ 
rectly  involved  in  performance  evalua¬ 
tion. 

(4)  The  contractor  should  be  given 
an  opportunity  to  present  criteria, 
goals  and  objectives,  weights  and 
rating  plan  after  reasonable  advance 
notice  to  the  contractor.  The  specific 
number  of  days  constituting  reason¬ 
able  notice  should  be  agreed  to  in  ad¬ 
vance  by  the  parties. 

§  9-3.408  Letter  contract. 

(a)  A  letter  contract  may  be  entered 
into  only  when: 

(1)  The  urgency  of  the  requirement 
necessitates  that  the  contractor  be 
given  a  binding  commitment  so  that 
w  ork  can  commence  immediately; 

(2)  Preparation  of  a  definitive  con¬ 
tract  in  sufficient  time  to  meet  agency 
requirements  is  not  possible.  The  pro¬ 
curement  file  shall  contain  documen¬ 
tation  to  support  the  above  determina¬ 
tion:  and 

(3)  Prior  approval  is  obtained  from 
the  head  of  the  procuring  activity  or 
designee. 

(b)  A  letter  contract  shall  be  super¬ 
seded  by  a  definitive  contract  at  the 
earliest  practicable  date,  normally 


within  120  days  or  upon  failure  to  do 
so,  the  Government’s  obligation  shall 
be  limited  to  reimbursement  of  the 
contractor’s  costs  incurred  under  the 
terms  of  the  letter  contract  through 
the  termination  date. 

(c)  Any  amendment  to  a  letter  con¬ 
tract  which  wrould  result  in  adjusting 
the  obligated  funds  to  an  amount 
greater  than  50  percent  of  the  estimat¬ 
ed  cost  of  the  procurement  or  provides 
for  a  period  of  effectiveness  of  more 
than  120  days,  must  be  approved  by 
the  DOE  senior  procurement  official. 
Headquarters,  or  a  designee. 

Subpart  9-  3.6  Small  Purchases 

§  9-3.400  Scope  of  subpart. 

The  policies  and  procedures  for  the 
purchase  of  supplies  and  nonpersonal 
services  from  commercial  sources 
when  the  appropriate  amount  involved 
in  any  one  transaction  does  not  exceed 
$10,000,  shall  be  those  prescribed  in 
i*PR  Subpart  1-3.6. 

§  9-3.603-1  Solicitation. 

Names  of,  and  information  pertain¬ 
ing  to,  small  businesses  and  minority 
business  enterprises  furnished  by  bid¬ 
ders  and  Small  Business  Administra¬ 
tion  representatives,  and  obtained 
from  Government-industry  meetings 
and  seminars,  and  company  brochures, 
letters,  and  other  data,  shall  be  includ¬ 
ed  in  small  purchase  source  lists  or 
files,  and  used  to  insure  that  such 
firms  are  given  opportunities  to  quote 
on  DOE's  small  purchases. 

§9-3.603-2  Data  to  support  small  pur¬ 
chases. 

The  manner  of  securing  quotations 
and  the  nature  and  extent  of  docu¬ 
mentation  to  be  required  for  small 
purchases  shall  be  determined  by 
heads  of  procuring  activities,  but 
should  be  limited  to  a  minimum  con¬ 
sistent  with  the  objective  of  reducing 
the  cost  of  handling  small  purchases. 
Normally,  confirmation  of  purchase 
orders  issued  after  the  material  has 
been  received  should  not  be  required 
unless  such  confirmation  is  requested 
by  the  supplier.  Documentation  can  be 
accomplished  by  the  purchaser  and  re¬ 
ceiver  endorsing  the  invoice. 

§  9-3.603-3  Agency  responsibilities. 

The  procedures  for  the  establish¬ 
ment  and  use  by  the  DOE  of  imprest 
funds  are  set  forth  in  DOE  Appendix 
1101,  Part  IV,  Section  A,  subsection  99. 

§  9-3.505-1  Standard  Form  44. 

The  use  of  Standard  Form  44  is  op¬ 
tional  within  the  DOE  Contracting  of¬ 
ficers  shall  be  held  accountable  for 
books  of  Standard  Form  44  issued  to 
them.  Heads  of  procuring  activities 
shall  issue  detailed  Instructions,  con¬ 
sistent  with  the  provisions  in  Standard 
Form  44  and  FPR  1-3.606-1,  providing 


for  accountability  and  safeguarding  of 
the  forms  when  used.  Contracting  offi¬ 
cers,  when  using  this  form,  will  obtain 
any  necessary  obligation  of  funds  and 
will  limit  procurement  actions  to  items 
not  otherwise  restricted  by  law  or  reg¬ 
ulation. 

§  9-3.603-3  Agency  order  forms. 

DOE  Standard  Order  Form  103  shall 
be  used  in  lieu  of  Standard  Form  147. 
Standard  Form  36  (Continuation 
Sheet)  may  be  used  in  lieu  of  Standard 
Form  148  as  a  continuation  sheet, 
when  required. 

Subpart  9-3.7  Negotiated  Overhead  Sates 

§  9-3.705-50  Procedure  for  Closeout  in 
Advance  of  Final  Rates. 

(a)  Contracts  may  be  closed  out 
under  the  conditions  described  under 
(b)  below.  The  use  of  this  procedure 
involves  the  exercise  of  judgment 
based  upon  considerations  such  as  the 
significance  of  the  amount  involved, 
previous  experience,  and  apparent  rea¬ 
sonableness  of  overhead  data  fur¬ 
nished  by  the  contractor. 

(b)  This  procedure  may  be  applied  to 
cost  reimbursable  and  flexibly  priced 
type  contracts,  where: 

(1)  Irrespective  of  the  total  value  of 
the  contract,  the  total  amount  billed 
and  claimed,  and  as  yet  unsettled,  does 
not  exceed  $500,000;  and 

(2)  Contract  performance  has  been 
physically  completed,  required  goods 
and/or  sendees  have  been  received  and 
accepted  by  the  Government,  and  all 
other  appropriate  administrative  ac¬ 
tions,  except  financial  settlement, 
have  been  accomplished  consistent 
with  the  contract  terms  and  condi¬ 
tions;  and 

(3)  Final  overhead  rate  settlement 
[in  accordance  with  FPR  !-3.705(a)] 
will  be  delayed  beyond  the  established 
time  for  contract  close  out  vDGE-PR 
9-1  354):  and 

(4)  Indirect  expense  rates  which  are 
used  for  the  purpose  of  expediting  the 
closing  of  contracts,  which  are  com¬ 
pleted  prior  to  the  end  of  a  cost  ac¬ 
counting  period,  need  not  be  those  fi¬ 
nally  determined  or  negotiated  for 
that  period:  but  they  shall  be  devel¬ 
oped  to  represent  a  full  cost  account¬ 
ing  period  [CAS  406.50(c)];  and 

(6)  Indirect  costs  allocated  to  the 
contract  can  be  established  based 
upon  other  available  information;  and 

(6)  The  contractor  agrees:  (i)  to  ne¬ 
gotiate  a  settlement  under  this  proce¬ 
dure  and  agrees  (it)  that  the  rates  ne¬ 
gotiated  for  the  instant  contract  are 
final  (but  do  not  have  the  effect  of  set¬ 
ting  a  precedent),  (iii)  that  no  subse¬ 
quent  adjustments  shall  be  made,  or 
the  effect  of  any  quick  closeout  shall 
not  affect  any  other  contract  for  any 
over-  or  under-recovery  disclosed  at 
the  time  of  final  overhead  rate  settle¬ 
ment. 


FEDERAL  REGISTER,  VOL.  43,  NO.  73— FRIDAY,  APRIL  14,  1978 


15878 


PROPOSED  RULES 


(c)  Implementation  of  this  proce¬ 
dure  does  not  preclude  the  use  of 
audit  assistance.  As  a  practical  matter, 
a  decision  not  to  audit  should  be  the 
exception.  Upon  receipt  of  the  con¬ 
tractor's  final  voucher,  the  cognizant. 
Government  audit  office  should  be 
provided  a  copy  and  requested  to  pro¬ 
vide  necessary  audit  services.  The 
extent  of  these  required  services  may 
vary.  Under  a  Special  Research  Sup¬ 
port  Agreement  (SRSA),  the  contract¬ 
ing  officer  may  determine  not  to  audit, 
or  may  request  an  audit  of  direct  costs 
only.  Under  a  cost  type  contract  with 
a  commercial  firm,  the  audit,  state¬ 
ment  may  include  direct  and  indirect 
costs  and  reflect  qualifications  relative 
to  the  indirect  costs  which  require  res¬ 
olution  before  a  final  rate  will  be  de¬ 
rived.  In  this  latter  case,  the  contract¬ 
ing  officer  may  determine  that  the 
issue,  for  which  there  is  an  audit 
qualification  (exception  or  unresolved 
item),  is  either  not  significant,  or  that 
it  can  be  negotiated,  and  proceeds  to 
reach  agreement  with  the  contractor. 
The  memorandum  of  negotiation  shall 
reflect  what  was  done  and  supporting 
rationale  shall  be  provided. 

(d)  When  this  procedure  is  used,  the 
conditions  of  paragraph  (b)(6)  above 
must  be  included  in  the  supplemental 
agreement  reflecting  the  results  of  the 
final  contract  cost  negotiations. 

(e)  In  those  instances  where  the 
magnitude  of  the  cost  differences  pre¬ 
cludes  application  of  this  procedure, 
the  contracting  officer,  with  other 
members  of  his  team,  e.g.,  pricing, 
audit,  property,  legal,  program  staff, 
should  develop  an  estimate  of  funds 
which  may  yet  be  required  by  the  con¬ 
tract  and  take  timely  appropriate 
action  to  deobligate  excess  funds. 

Subport  9-3. S  Trice  Negotiation  Policies  and 
Technique* 

§  9-3.800  -Scope. 

This  subpart  implements  and  sup¬ 
plements  the  price  negotiation  policies 
and  techniques  set  forth  in  FPR  Sub¬ 
part  1-3.8.  Those  policies  and  tech¬ 
niques  applicable  to  architect-engi¬ 
neering  services  are  set  forth  in  FPR 
Subpart  1-4.10  and  Subpart  9-4.10. 

§  9  -3.801  Basic  policy. 

(a)  FPR  1-3.801-2  and  1-3.301-3  de¬ 
lineate  the  responsibilities  of  contract¬ 
ing  officers  and  other  personnel,  re¬ 
spectively,  in  the  procurement  process. 

(b)  Access  authorizations  shall  not 
be  a  limiting  factor  in  obtaining  full 
and  free  competition  except  where 
time  will  not  permit  securing  addition¬ 
al  clearances.  If  access  to  classified  in¬ 
formation  is  required  either  (1)  to 
submit  proposals  in  response  to  DOE 
requests  for  such  proposals,  (2)  to  re¬ 
spond  to  requests  by  DOE  for  expres¬ 
sions  of  interest,  (3)  to  inspect  facili¬ 
ties  in  connection  with  subparagraph 


(1)  or  (2)  of  this  paragraph,  a  reason¬ 
able  number  of  access  authoi  izations 
will  be  furnished  without  charge. 

§  9-3  802  Preparation  for  negotiation. 

(a)  Requests  for  proposals.  (1)  Re¬ 
quests  for  proposals  (RFP’s)  will  de¬ 
scribe  generally  the  process  by  which 
selection  will  be  made  from  among 
competing  proposals.  If  proposers 
must  meet  certain  qualifications  in 
order  to  be  considered,  these  qualifica¬ 
tion  criteria  shall  be  stated  in  the 
RFP’s.  In  addition,  the  evaluation  cri¬ 
teria  against  which  all  proposals  will 
be.  rated  must  be  identified  in  the  RFP 
and  the  relative  importance  of  each 
must  be  described  in  general  terms. 
Normally,  the  RFP  should  require 
that  proposal  be  in  at  least  two  parts; 
a  "technic  al  proposal”  and  a  "business 
and  management  proposal.”  Each  of 
the  parts  should  be  separate  and  com¬ 
plete  in  itself  so  that  evaluation  of  one 
may  be  accomplished  independently  of 
evaluation  of  the  other.  The  instruc¬ 
tions  to  the  offerers  concerning  the 
business  and  management  pioposal 
should  require  submission  of  cost  in¬ 
formation  in  sufficient  detail  to  allow 
a  complete  cost  analysis.  The  RFP 
should  generally  provide  that  the 
technical  proposal  not  contain  any  ref¬ 
erence  to  cost. 

(2)  The  contracting  officer  or  autho¬ 
rized  representative  shall  have  sole  re¬ 
sponsibility  for  disseminating  any  in¬ 
formation  with  respect  to  or  clarifica¬ 
tion  of  RFP’s.  Such  information  or 
clarification  shall  be  in  writing,  usual¬ 
ly  in  the  form  of  an  amendment  to  the 
RFP,  and  shall  be  furnished  to  all  con¬ 
cerns  to  whom  the  original  solicitation 
was  sent. 

§  9-3.802-1  Consideration  of  late  propos¬ 
als. 

Pursuant  to  FPR  1-3.802-2,  the  pro¬ 
cedures  contained  in  FPR  1-3.802-1 
for  the  consideration  of  late  proposals 
and  modifications  may  not  be  applica¬ 
ble  to  certain  classes  of  negotiated 
procurements.  Accordingly,  when  the 
senior  procurement  official.  Headquar¬ 
ters,  makes  a  determination  that  the 
procedures  set  forth  in  §1-3.802-1  are 
not  applicable,  that  official  may  au¬ 
thorize,  with  the  concurrence  of  coun¬ 
sel,  the  adoption  of  the  procedures  in 
§  1-3.802  2,  except  for  prime  procure¬ 
ments  of  general  purpose  automated 
data  processing  equipment  (ADPE). 
Use  of  the  procedures  set  forth  in 
FPR  1-3.302-2  for  ADPE  prime  pro¬ 
curement  must  be  expressly  autho¬ 
rized  by  the  Commissioner,  Automated 
Data  and  Telecommunications  Service, 
General  Services  Administration.  Re¬ 
quests  for  such  authorization  should 
be  set  to  the  senior  piocurement  offi¬ 
cial,  Headquarters,  for  necessary 
action. 


§  9  3.805  Selection  of  ofierors  for  negotia¬ 
tion  and  award. 

§9-3.805-1  Gc-neial 

(a)  The  process  by  which  one  offer  is 
selected  from  among' all  competing 
offers  for  negotiation  and  award  of  a 
contract  generally  starts  with  a  re¬ 
quest  for  proposals  (RFP).  The  RFP 
describes  the  requirement  to  be  satis¬ 
fied  by  the  procurement  and  sets  forth 
the  technical,  business  and  manage¬ 
ment  and  cost  evaluation  criteria  for 
the  selection  and  should  clearly  indi¬ 
cate  their  relative  importance.  The  cri¬ 
teria  should  also  be  listed  in  descend¬ 
ing  order  of  importance.  Where  con¬ 
sidered  beneficial,  a  preproposal  con¬ 
ference  may  be  held  after  issuance  of 
the  RFP  so  that  potential  offerors 
may  gain  a  clearer  understanding  of 
the  requirements  and  objectives  of  the 
procurement.  FPR  1-1.12  and  §9-1.12 
prescribe  policies  concerning  the  re¬ 
sponsibility  of  prospective  contractors. 

(b)  After  proposals  have  been  re¬ 
ceived  and  evaluated,  in  accordance 
with  criteria  in  the  RFP,  written  or 
oral  discussions  shall  be  conducted 
with  all  offerors  in  the  competitive 
range,  except  as  provided  in  §  1-3.805- 
1(a).  A  proposal  is  in  the  competitive 
range  unless  there  is  no  real  possibil¬ 
ity  that  it  can  be  improved  as  a  result 
of  written  and/or  oral  discussions,  to 
the  point  where  it  becomes  the  most 
acceptable. 

(c)  The  contracting  officer  shall 
point  out  to  each  offeror  any  ambigu¬ 
ities  or  uncertainties  in  its  proposal. 
The  contracting  officer  shall  then  give 
each  offeror  a  reasonable  opportunity 
to  support,  clarify,  correct,  improve,  or 
revise  its  proposal  up  to  a  common 
cut-off  date.  An  offeror  shall  not  be 
informed  of  the  relative  strengths  and 
weaknesses  of  its  proposal  in  relation 
to  those  of  other  offerors  nor  shall  an 
offeror  be  given  information  as  to  how 
its  proposal  might  be  improved  or 
which  could  reveal  a  competitor’s  idea. 

(d)  Revised  proposals  are  evaluated, 
selection  is  made  and  negotiations 
may  be  conducted  with  the  selected  of¬ 
feror  but  only  to  definitize  a  final 
agreement  on  price,  terms,  and  condi¬ 
tions,  etc.  (No  factor  which  could  have 
had  any  effect  on  the  selection  process 
may  be  changed  after  the  common 
cut-off  date  for  discussions.) 

(e)  See  §  9-3.103  for  dissemination  of 
procurement  information. 

§  9  -3.805-50  Selection  procedures. 

(a)  The  following  are  designated  as 
source  selection  officials  for  all  con¬ 
tracts,  grants,  or  cooperative  agree¬ 
ments  when  the  estimated  value  and/ 
or  later  phases  of  the  same  project 
will  cumulatively  total  in  excess  of  but 
up  to  and  including  the  following 
amounts: 
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Contracts,  grants  or 
cooperative 

Source  selection  official  agreements  In  excess 

of  but  up  to  and 
including  the 
following  amounts 

(1)  Secretary,  deputy  In  excess  of  $50 

secretary,  or  under  million, 

secretary. 

(2)  Cognizant  Assistant  In  excess  of  *10 

Secretary,  Administrator,  million  up  to  $50 

Director  of  the  Office  of  million. 

Energy  Research,  Director 

of  Procurement  and 
Contracts  Management, 

Director  of  Administration 
or  Controller.  Note.— This 
authority  may  be  delegated 
on  a  case  by  case  basis  only 
when  approve  by  the  Under 
Secretary. 

(3)  Cognizant  office  director.  In  excess  of  $5 

Note.— This  may  be  million  up  to  $10 

delegated  on  a  rase  by  case  million. 

basis  to  a  field  office 
manager  or  a  project 
manager  with  the 
concurrence  of  the  Director 
of  Procurement  and 
Contracts  Management. 

(4)  Source  selection  official  Up  to  $5  million, 
shall  be  the  HPA  or  his 

designated  contracting 
officer. 

Exceptions.— The  Secretary.  Deputy  Secretary, 
or  Under  Secretary  may  retain  source  selection  au¬ 
thority  on  any  specifically  designated  contracts, 
grants  or  cooperative  agreements  regardless  of 
dollar  value.  The  cognizant  Assistant  Secretaries, 
Administrators,  Director  of  Energy  Research.  Di¬ 
rector  of  Procurement,  Director  of  Administration, 
or  Controller  may  retain  source  selection  authority 
on  specifically  delegated  contracts,  grants  or  coop¬ 
erative  agreements  under  $10,000,000.  The  reten¬ 
tion  of  authority  described  above  shall  be  signed  by 
the  appropriate  retaining  official  and  placed  in  the 
official  contract  file. 

(b)  Source  evaluation  board  (SEB) 
procedures  will  be  used  for  all  negoti¬ 
ated  competitive  prime  procurements 
expected  to  exceed  $5  million,  except¬ 
ing  pi  ocurments  for  architect-engineer 
services,  and  procurements  specifically 
waived  by  the  head  of  the  agency  or 
the  senior  procurement  official.  Head¬ 
quarters.  Detailed  procedures  regard¬ 
ing  the  designation  and  operation  of 
the  SEB’s  are  set  forth  in  the  SEB 
handbook.  RFP’s  prepared  by  formal 
SEBs  are  reviewed  by  a  solicitation 
review  panel  conducted  by  Headquar¬ 
ters. 

(c)  Negotiated  competitive  procure¬ 
ments  below  $5  million  are  not  subject 
to  the  SEB  Handbook,  except  for 
those  situations  as  determined  by  the 
head  of  the  agency  or  designee.  For 
those  under  $5  million,  less  formal 
procedures  are  used.  For  those  pro¬ 
curements  under  $5  million  but  more 
than  $1  million,  source  evaluation 
panels  may  be  established.  These 
panels  may  follow  the  policies  and 
procedures  set  forth  in  the  SEB  Hand¬ 
book  as  a  guide.  For  procurements 
under  $1  million  less  formal  source 
evaluation  and  selection  procedures 
will  be  used. 

(d)  The  contracting  officer  may 
form  teams  to  evaluate  the  technical, 
business  and  management,  and  cost  as¬ 
pects  of  proposals.  When  teams  are 


used,  each  will  function  independent 
of  the  other  and  report  its  findings  to 
the  contracting  officer.  The  contract¬ 
ing  officer  will  discuss  those  findings 
with  the  teams  (or  representatives 
thereof)  separately  or  together,  as 
may  be  more  helpful.  The  contracting 
officer  will  negotiate  and  execute  the 
contractual  Instrument,  using,  in 
many  cases,  some  of  the  same  special¬ 
ists  who  participated  in  earlier  evalua¬ 
tions  and  discussions.  DOE-PR  Part  9- 
51  sets  forth  administrative  require¬ 
ments  for  the  review  and  approval  of 
certain  contract  actions. 

(e)  In  selections  other  than  where 
price  is  the  determining  factor,  the 
evaluation  procedures  set  forth  in  (1), 
(2)  and  (3)  below  should  be  considered: 

(1)  Technical  evaluation.  Generally, 
the  contracting  officer  must  rely  on 
scientific  and  engineering  personnel 
for  assistance  in  reviewing  proposals 
from  a  technical  point  of  view.  It  is  im¬ 
perative,  therefore,  that  technical 
evaluations  and  findings  be  fully  docu¬ 
mented  and  reviewed  by  responsible 
personnel.  The  report  should  reflect 
the  scoring  and  ranking  of  the  propos¬ 
als  and  shall  identify  each  proposal  as 
acceptable  or  unacceptable.  The 
report  shall  also  Include  a  narrative 
evaluation  specifying  the  strengths 
and  weaknesses  of  each  proposal,  and 
any  reservations  or  qualifications  that 
might  bear  upon  the  selection  of 
sources  for  negotiation  and  award. 
Concrete  technical  reasons  supporting 
a  determination  of  unacceptability 
with  regard  to  any  proposal  shall  be 
included.  After  evaluation  and  prep¬ 
aration  of  written  and  signed  evalua¬ 
tion  findings  by  the  technical  evalua¬ 
tors,  such  evaluations  and  proposals 
shall  be  returned  to  the  contracting 
officer  or  authorized  representative, 
and  maintained  as  a  permanent  record 
In  the  contract  file. 

(2)  Business  and  Management  evalu¬ 
ation.  Management  capability  of  the 
offeror  to  perform  the  required  work 
in  a  timely  manner  must  be  appraised. 
In  making  this  appraisal,  the  following 
factors,  as  appropriate,  must  be  con¬ 
sidered:  the  company’s  management 
organization:  past  performance;  repu¬ 
tation  for  reliability:  availability  of  re¬ 
quired  facilities;  cost  controls;  ability 
to  control,  maintain  and  account  for 
any  property  provided  by  the  govern¬ 
ment;  and  the  offeror’s  willingness  to 
devote  its  resources  to  the  proposed 
work  with  appropriate  diligence;  and 
financial  capacity,  certification,  repre¬ 
sentations,  special  clause  requirements 
and  any  other  pertinent  administra¬ 
tive  and  business  information  that 
may  have  been  requested  in  the  RFP. 

(3)  Price/cost  considerations.  Each 
proposal  requires  some  form  of  price 
or  cost  analysis.  The  evaluation  should 
consider  Items  such  as,  categories  and 
amounts  of  labor,  indirect  costs,  mate¬ 
rials,  travel,  computer  time,  as  well  as 


information  with  regard  to  a  contrac¬ 
tor’s  past  cost  performance,  including 
contracts  or  subcontracts  for  like  ser¬ 
vices  or  supplies.  The  contracting  offi¬ 
cer  must  exercise  judgment  in  deter¬ 
mining  the  extent  of  analysis  in  each 
case.  Price/cost  analysis  should  be  per¬ 
formed  by  personnel  trained  in  this 
discipline.* 

(f)  Personnel  from  DOE,  other  Gov¬ 
ernment  agencies  and  prime  manage¬ 
ment  or  operating  contractors  may  be 
used  in  the  selection  process  as  advi¬ 
sors  when  their  services  are  necessary 
and  available.  Disclosure  of  proposals 
outside  of  the  Government  is  dis¬ 
cussed  in  §9-3.150-4.  In  all  instances 
such  personnel  will  be  required  to 
comply  with  DOE  conflict  of  interest 
regulations  and  nondisclosure  of  infor¬ 
mation  requirements. 

§  9-3.805-51  Noncompetitive  procurement. 

(a)  While  negotiated  procurement 
shall  be  on  a  competitive  basis  to  the 
maximum  practical  extent  (FPR  1- 
3.101(d))  and  reasonable  competition 
shall  be  obtained  in  making  small  pur¬ 
chases  in  excess  of  $500  (FPR  1-3.603- 
(1)),  there  are  circumstances  where 
one  source  (or  groups  of  sources)  has 
exclusive  capability  to  perform  the 
work  within  the  time  required  and  at 
reasonable  prices,  e.g.,  by  reason  of  ex¬ 
perience,  specialized  facilities,  or  tech¬ 
nical  competence.  In  such  a  circum¬ 
stance,  the  initiating  program  office 
may  conclude  that  only  one  source  (or 
groups  of  sources)  is  qualified  to  per¬ 
form  the  work  and,  therefore,  recom¬ 
mend  that  a  contract  be  negotiated 
only  with  that  source  or  group  (in  the 
case  of  a  “group  sole  source”  situation, 
a  justification  is  required  for  limiting 
competition  to  that  group  and  for  the 
allocation  of  work  among  members  of 
the  group).  The  recommendation  shall 
be  in  writing  and  will  be  contained  in  a 
separate  document  entitled,  “Justifica¬ 
tion  for  Noncompetitive  Procurement” 
and  shall  examine  the  reasons  for  the 
procurement  being  noncompetitive  in 
accordance  with  paragraph  (c)  below. 
For  a  noncompetitive  procurement,  an 
approved  justification  shall  be  at¬ 
tached  to  the  procurement  request 
when  the  request  is  sent  tc  a  contract¬ 
ing  officer  for  action.  A  justification 
for  noncompetitive  procurement  is 
also  required  where  “new”  procure¬ 
ments  (i.e.,  outside  the  contractual 
scope  of  work)  are  initiated  through 
modifications  to  existing  contracts.  If 
a  noncompetitive  procurement  has 
been  Justified  and  approved,  in  accor¬ 
dance  with  this  section,  as  a  part  of  an 
annual  procurement  plan  and  such 
plan  has  been  reviewed  and  approved, 

•Note.— The  "Armed  Services  Procure¬ 
ment  Regulation  Manual  for  Contract  Pric¬ 
ing,”  ASPM  No.  1  may  be  used  as  a  guide  in 
the  review,  analysis  and  negotiation  of  con¬ 
tract  prices. 
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it  will  not  be  necessary  to  resubmit  the 
justification  for  approval  at  the  tune 
each  individual  procurement  action  is 
processed.  Such  justifications  shall  be 
made  a  part  of  the  permanent  con¬ 
tract  file  (see  DOE  PR  9-1.313). 

(b)  The  provisions  of  this  regulation 
do  not  apply  to: 

(1)  Procurements  of  $500  or  less; 

(2)  Acquisitions  from  or  through 
other  Government  rgencies: 

(3)  Procurements  of  utility  services 
where  the  services  are  available  from 
only  cne  source. 

(4)  Subscriptions  to  periodicals; 

(5)  Procurements  resulting  from  pro¬ 
gram  opportunity  notices,  DOE-PR  9- 
4.57,  or  program  research  and  develop- 
ment  announcements,  DOE-PR  9-4.58 
(which  are  forms  of  competitive  solici¬ 
tations  and  subject  to  requirements 
stated  in  the  respective  regulations); 

(6)  Procurements  subject  to  the  pro¬ 
cedures  set  forth  in  DOE-PR  9-4.51; 

(7)  Procurements  subject  to  the  pro¬ 
cedures  set  forth  in  DOE-PR  P-4.9; 

(S)  Contracts  for  management  and 
operation  of  the  major  laboratories 
and  production  facilities; 

(9)  Onsite  service  contracts  of  a  con¬ 
tinuing  nature;  or 

(10)  Contracts  which  are  subject  to 
separate  justification  for  recompeti¬ 
tion  or  extension. 

(c)  Justification  for  noncompetitive 
procurement  (1)  The  document  enti¬ 
tled  “Justification  for  Noncompetitive 
Procurement’'  shall  examine  tne  rea¬ 
sons  for  the  procurement  being  non¬ 
competitive  and  shall  contain,  in  the 
first  sentence  of  the  document,  an  ap¬ 
propriate  recommendation  (e.g.,  “I 
recommend  that  negotiations  be  con¬ 
ducted  only  with  (name  of  entity)  for 
the  supplies  and  services  described 
herein.”) 

(2)  Each  justification  shall  set  forth 
enough  facts  and  circumstances  to 
clearly  and  convincingly  establish  that 
competition  would  not  have  been  fea¬ 
sible  or  practicable.  The  following 
format  includes  considerations  to  be 
made  in  preparing  the  justification. 

(i)  Description  of  supplies  or  services 
to  be  procured:  (A)  A  brief,  general, 
nontechnical  description  and  state¬ 
ment  of  the  general  application  and 
particular  significance  or  specialized 
character  of  the  procurement. 

(B)  A  description  of  all  associated 
supplies  or  services,  e.g.,  technical 
data,  reports,  engineering  services,  and 
so  forth  to  be  procured. 

(11)  Procurement  history,  estimated 
future  requirements,  and  long  range 
procurement  objectives:  (A)  Brief 
statement  of  the  technical  and  con¬ 
tractual  evolution  of  the  supplies  or 
services  being  procured  from  initiation 
to  present  status. 

(B)  Brief  statement  as  to  whether 
the  work  is  a  continuation  of  previous 
effort  performed  by  the  proposed  con¬ 
tractor. 


(C)  Reference  should  be  made  to  any 
advance  planning  information  previ¬ 
ously  prepared  or  furnished,  together 
with  information  with  respect  to  any 
changes  proposed  in  the  present  justi¬ 
fication  which  represents  a  departure 
of  modification  of  prior  procurement 
plans,  including  a  statement  of  the 
effect  of  the  changes,  if  any,  on  sched¬ 
uled  milestones. 

(D)  Brief  statement  as  to  what  ac¬ 
tions  have  been  taken  to  develop  com¬ 
petition  and  eliminate  a  noncompeti¬ 
tive  situation  in  future  procurements 
of  the  proposed  supplies  or  services. 

(iii)  Estimated  cost:  (A)  The  estimat¬ 
ed  cost  of  the  procurement  and  a  brief 
description  of  the  assumptions  made 
and  data  used  by  the  initiating  pro¬ 
gram  office  to  develop  the  estimate. 

(B)  The  estimated  cost  listed  by 
fiscal  years. 

(C)  Whether  the  proposed  contrac¬ 
tor  or  the  Government  have  e  substan¬ 
tial  investment  of  some  kind  that 
would  have  to  be  duplicated  at  Gov¬ 
ernment  expense  by  another  source. 

(iv)  Schedule  requirements:  (A)  The 
basis  for  establishing  schedule  require¬ 
ments. 

(B)  An  explanation  of  the  urgency, 
if  any,  of  the  requirement.  Describe 
why  the  schedules  are  critical  and  why 
only  the  proposed  contractor  can  meet 
them. 

(C)  Describe  wrhat  significant  cost 
savings  or  other  benefits  could  result 
if  schedules  could  be  relaxed  and 
whether  competition  could  thus  be  ob¬ 
tained. 

(v)  Exclusive  capability.  (A)  Does 
the  proposed  contractor  have  person¬ 
nel  considered  unquestionably  pre¬ 
dominant  experts  in  the  particular 
field? 

(B)  What  prior  experience  of  a 
highly  specialized  nature  does  the 
source  exclusively  have  that  is  vital  to 
the  proposed  effort? 

(C)  What  facilities  and  test  equip¬ 
ment  does  the  source  exclusively  have 
tht  are  complex  or  specialized  and 
vital  to  the  effort? 

(D)  Is  competition  precluded  be¬ 
cause  of  the  existence  of  patent  rights, 
copyrights,  secret  processes,  trade  se¬ 
crets,  technical  data,  or  other  propri¬ 
etary  data? 

(E)  What  other  capability  and  capac¬ 
ity  does  the  proposed  contractor  have 
that  is  necessary  for  the  specific  effort 
and  makes  it  clearly  the  only  source 
that  can  perform  the  work  on  the  re¬ 
quired  time  schedule  without  incur¬ 
ring  clearly  unreasonable  costs? 

(vi)  Other.  (A)  If  lack  of  drawrings  or 
specifications  are  a  constraining 
factor,  why  is  the  proposed  contractor 
clearly  best  able  to  perform  under 
these  circumstances?  Why  are  the 
drawings  and  specifications  lacking? 
"What  is  the  lead  time  required  to  get 
drawings  and  specifications  suitable 
for  competitions? 


(B)  Are  parts  or  components  being 
procured  as  replacement  parts  in  sup¬ 
port  of  equipment  specially  designed 
by  a  manufacturer,  where  data  avail¬ 
able  is  not  adequate  to  assure  that  the 
parts  or  components  obtained  from 
another  source  would  perform  the 
same  function? 

(d)  Review  and  approval.  The  justi¬ 
fication  shalJ,  as  a  minimum  require¬ 
ment,  be  reviewed  and  approved  as  fol¬ 
lows:  (In  the  case  of  cost  sharing  con¬ 
tracts,  the  contractor’s  shared  amount 
will  be  included  in  the  dollar  amounts 
specified.) 

(1)  Noncompetitive  procurements 
initiated  by  headquarters,  (i)  Approval 
Levels.  The  following  are  designated 
as  approval  officials  for  justifications 
for  noncompetitive  procurement  for 
the  indicated  dollar  levels: 

(A)  The  Secretary,  Deputy  Secre¬ 
tary,  or  Under  Secretary  when  the  es¬ 
timated  value  is  expected  to  exceed 
$50,000,090  or  where  it  is  anticipated 
that  the  source  selected  will  receive 
other  contracts  and/or  contract  modi¬ 
fication  for  later  phases  of  the  same 
project  which,  cumulatively,  would 
total  more  thsn  $50,000,000. 

(B)  The  cognizant  Assistant  Secre¬ 
tary,  Administrator,  Director,  Office 
of  Energy  Research,  Controller,  Direc¬ 
tor  of  Procurement  and  Contracts 
Management  or  Director  of  Adminis¬ 
tration  when  the  estimated  value  of 
the  contract  is  over  $10,000,000  and  up 
to  and  including  $50,000,000.  This  au¬ 
thority  may  be  delegated  in  writing  on 
a  case-by-case  basis  only  when  ap¬ 
proved  by  the  Under  Secretary. 

(C)  The  cognizant  Office  Director 
when  the  estimated  value  of  the  con¬ 
tract  is  over  $5,000,000  and  up  to  and 
including  $10,000,000.  This  may  be  del¬ 
egated  in  writing  on  a  case- by -case 
basis  to  a  field  office  manager  or  a 
project  manager.  Each  such  delegation 
shall  be  concurred  in  by  the  Director, 
Procurement  and  Contracts  Manage¬ 
ment. 

(D)  The  senior  program  official  or 
designee  when  the  estimated  value  of 
the  contract  is  under  $5,000,000,  in  ac¬ 
cordance  with  existing  procurement 
policies  and  procedures. 

(E)  Exceptions.  .  The  Secretary, 
Deputy  Secretary,  or  Under  Secretary 
may  retain  approval  authority  on  any 
specifically  designated  justification  for 
noncompetitive  procurement  regard¬ 
less  of  dollar  value.  The  cognizant  As¬ 
sistant  Secretaries,  Administrators,  Di¬ 
rector  of  Energy  Research,  Director  of 
Procurement,  Director  of  Administra¬ 
tion,  or  Controller  may  retain  approv¬ 
al  authority  on  specifically  delegated 
justifications  for  noncompetitive  pro¬ 
curement  under  $10,000,000. 

The  retention  of  authority  described 
above  shall  be  signed  by  the  appropri¬ 
ate  retaming  official  and  placed  in  the 
official  contract  file. 

(ii)  Concurrence  on  justifications 
prior  to  approval  shall  be  obtained 
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from  the  senior  program  official  or 
designee  and  the  senior  procurement 
official,  Headquarters,  in  excess  of  $5 
million;  counsel  in  excess  of  $1  million, 
or  such  lower  amount  as  counsel  may 
determine;  controller  and  the  designee 
of  the  senior  procurement  official. 
Headquarters,  in  excess  of  $500  but 
less  than  $5  million. 

(2)  Noncompetitive  procurements 
initiated  by  field  offices.  Heads  of  pro¬ 
curing  activities  may  approve  justifica¬ 
tions  for  noncompetitive  procurement 
initiated  by  a  field  office  up  to  the 
dollar  limit  of  their  delegated  con¬ 
tracting  authority.  Approval  and  con¬ 
currence  requirements  below  the  HPA 
level  shall  be  as  the  HPA  deems  appro¬ 
priate;  counsel  shall  determine  the  ap¬ 
propriate  level  for  counsel's  required 
approval  and  concurrence.  Justifica¬ 
tions  for  noncompetitive  procurement 
which  exceed  the  dollar  limit  of  the 
HPA’s  contracting  authority,  shall  be 
submitted  with  HPA  recommendation 
to  the  cognizant  headquarters  pro¬ 
gram  office  for  approval  in  accordance 
with  9-3.805-51(d)(l). 

§  9-3.807-1  General. 

The  Head  of  a  procuring  activity,  for 
contracts  extimated  to  be  within  the 
limits  of  delegated  authority,  may, 
without  power  of  reoelegation,  ap¬ 
prove  the  findings  required  by  FPR  1- 
3.807-l(b)(l)(ii)(C). 

§  9-3.807-3  CW  or  pricing  data. 

(a)  The  certification  requirements  of 
FPR  1-3.807-3  need  not  be  applied  to 
cost-reimbursement  type  operating 
contracts  and  onsite  service  contracts 
of  a  continuing  nature. 

§9-3.807-50  Approvals  and  waiver. 

(a)  Heads  of  procuring  activities,  for 
contracts  estimated  to  be  within  the 
limits  of  their  delegation  of  authority, 
may,  without  power  of  redelegation, 
approve  the  findings  required  by  FPR 
1-3.807- KbXIXiiXC)  and  1-3.807- 
3(fXl). 

(b)  Heads  of  procuring  activities,  for 
contracts  estimated  to  be  within  the 
limits  of  their  delegation  of  authority, 
may,  without  power  of  redelegation, 
waive  the  requirements  for  cost  or 
pricing  data  under  the  circumstances 
set  forth  in  FPR  l-3.807-3(b),  1-3.807- 
3(dX2)  and  1-3.807-6  provided  that 
any  such  waivers  are  promptly  report¬ 
ed  to  the  Procurement  and  Contracts 
Management  Directorate  for  its  infor¬ 
mation. 

§  9-3.808  Profit  or  fee. 

§  9-3.808-1  General. 

(a)  A  fair  and  reasonable  provision 
for  profit  or  fee  is  called  a  profit  ob¬ 
jective.  The  profit  objective,  when 
combined  with  the  estimated  cost  of 
contract  performance,  becomes  the 
contract  price  objective  the  DOE  nego¬ 


tiator  takes  into  negotiations  with  a 
contractor.  The  profit  objective  is  an 
amount  which,  in  the  judgment  of  the 
negotiator,  is  appropriate  for  the  pro¬ 
curement.  The  price  objective  should 
be  reasonable  in  relation  to  the  task  to 
be  performed  and  the  requirements 
placed  on  the  contractor. 

(b)  DOE’S  policy  is  to:  reward  con¬ 
tractors  who  undertake  more  difficult 
w-ork  requiring  higher  skills;  allow  con¬ 
tractors  the  opportunity  to  earn  prof¬ 
its  commensurate  with  the  cost  risk 
they  are  willing  to  assume— -the  great¬ 
er  the  risk,  the  higher  the  profit  ob¬ 
jective;  reward  contractors  who  have 
excellent  records  of  performance;  and 
reward  contractors  who  provide  their 
own  facilities  and  financing  or  who 
have  established  their  competence 
through  prior  research  or  develop¬ 
ment  work  undertaken  at  their  own 
risk. 

(c)  The  profit  objective  will  be  deter¬ 
mined  individually  for  each  contract. 
Across-the-board  agreements  as  to 
rates  of  profit  or  fee  will  not  be  made. 
The  determination  of  a  fair  and  rea¬ 
sonable  profit  or  fee  is  a  matter  of 
sound  business  judgment. 

§  9-3.808-2  Factors  for  determining  profit 
or  fee. 

(a)  The  factors  in  FPR  §  1-3.808-2 
will  be  useci  in  establishing  profit  ob¬ 
jectives.  However,  if  the  work  is  to  be 
performed  in  commercial  facilities,  the 
weighted  guidelines  technique  in  §  9- 
3.808-50  will  be  used  in  place  of  those 
factors  when  the  contract  is  estimated 
to  exceed  $500,000,  and  may  be  used 
on  contracts  below  that  figure. 

(b)  The  amounts  payable  as  fees  on 
contracts  for  operation  of  Govern¬ 
ment-owned  facilities,  for  construction 
and  for  performance  of  support  and 
architect-engineering  services  will  not 
exceed  maximum  amounts  derived 
from  the  appropriate  fee  curve  set 
forth  in  the  interim  Procurement 
Handbook  Establishing  and  Negotiat¬ 
ing  Fee  and  Profit.  Requests  to  pay 
fees  in  excess  of  the  maximum  will  be 
sent  to  the  senior  procurement  offi¬ 
cial.  Headquarters. 

(c)  Refer  to  §9-3.405-50  for  cost- 
plus-aivard-fee  (CPAF)  contracts. 

§  9-3.808-50  Weighted  guidelines. 

(a)  Weighted  guidelines  is  an  analyt¬ 
ical  technique  that  requires  consider¬ 
ation  of  the  relative  value  of  appropri¬ 
ate  profit  factors  in  establishing  a 
profit  objective  and  conducting  negoti¬ 
ations.  It  also  provides  a  basis  for  jus¬ 
tifying  the  objective  and  explaining 
any  significant  departure  from  the  ob¬ 
jective  in  negotiating  a  final  agree¬ 
ment. 

(b)  Analysis  of  weighted  guideline 
factors  is  done  using  information 
available  in  proposals,  audit  reports, 
performance  appraisals,  preaward  sur¬ 
veys,  and  the  like.  No  more  data  on  or 


analysis  of  costs  is  required  to  estab¬ 
lish  a  profit  objective  than  is  required 
to  determine  reasonable  estimated 
costs. 

(c)  If  use  of  weighted  guidelines  re¬ 
sults  in  a  profit  objective  in  excess  of 
limitations  established  by  statute  or 
regulation,  the  percentage  allowed 
pursuant  to  such  limitations  shall  be 
the  profit  objective.  No  local  adminis¬ 
trative  ceilings  may  be  placed  on 
profit  or  fee. 

(d)  The  factors  set  forth  below  shall 
be  used  in  applying  weighted  guide¬ 
lines.  The  weight  ranges  listed  after 
each  factor  shall  be  used  in  all  in¬ 
stances. 

(e)  Use  of  the  weighted  guidelines 
method  of  profit  analysis  is  discussed 
in  detail  in  the  interim  Procurement 
Handbook  Establishing  and  Negotiat¬ 
ing  Fee  and  Profit. 

Profit  factors 


Weight 

ranges 

(percent) 

Contractor's  input  to  total  performance: 

Direct  materials: 

Purchased  parts .  1  to  4 

Subcontracted  items .  1  to  5 

Other  materials .  1  to  4 

Engineering  labor .  9  to  15 

Engineering  overhead .  6  to  9 

Manufacturing  labor .  5  to  9 

Manufacturing  overhead .  4  to  7 

Genera)  and  administrative  expenses ...  6  to  8 

Contractor's  assumption  of  contract  cost 
risk:  Type  of  contract,  reasonableness 
of  cost  estimate,  difficulty  of  contract 

task .  0  to  7 

Record  of  contractor's  performance: 

Small  business  participation,  manage¬ 
ment.  cost  efficiency,  reliability  of  cost 
estimates,  timely  deliveries,  quality  of 
product,  inventive  and  developmental 
contributions,  labor  surplus  area  par¬ 
ticipation .  -2  to +2 

Selected  factors:  Source  of  resources— 
Government  or  contractor  source  of  fi¬ 
nancial  and  material  resources:  special 

acnievement;  other .  -2  to +2 

Special  profit  consideration .  0  to  +4 


§  9-3.808-51  Contracts  with  not-for-profit 
organizations  (ether  than  educational 
institutions). 

(a)  It  is  general  DOE  policy  to  pay 
fees  in  contracts  with  not-for-profit  or¬ 
ganizations;  however,  it  is  a  matter  of 
negotiation  whether  a  fee  will  be  paid 
in  a  given  case.  In  making  this  deci¬ 
sion,  consider  whether  the  contractor 
is  ordinarily  paid  fees  for  the  type  of 
work  involved.  No  fees  will  be  paid 
when  the  contract  involves  a  cost  shar¬ 
ing  arrangement. 

(b)  Where  the  contract  with  the  not- 
for-profit  organization  is  for  the  oper¬ 
ation  of  Government-owned  facilities, 
calculate  fees  using  the  procedures 
and  schedules  applicable  to  operating 
contracts  set  forth  in  the  interim 
handbook  Establishing  and  Negotiat¬ 
ing  Fee  and  Profit.  Where  the  con¬ 
tract  work  is  to  be  performed  in  the 
contractor’s  privately  owned  facilities. 


'  V  - 
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calculate  fees  using  weighted  guide¬ 
lines. 

(c)  In  computing  the  amount  of  fee 
to  be  paid,  take  into  account  the  tax 
posture  of  the  not-for-profit  organiza¬ 
tion.  While  it  is  difficult  to  establish 
the  degree  to  which  a  fee  under  any 
given  contract  contributes  to  an  organ¬ 
isations’s  overall  net  profit,  assume 
that  there  is  an  element  of  profit  in 
the  fee  paid. 

Cd)  In  order  to  assure  consideration 
of  the  tax  posture  of  not-for-profit  or¬ 
ganizations  during  fee  negotiation,  cal¬ 
culate  the  fee  as  for  a  contract  with  a 
commercial  concern  and  then  reduce  it 
at  least  25  percent.  However,  depend¬ 
ing  on  the  circumstances,  contracting 
officers  may  pay  fees  somewhere  be¬ 
tween  this  amount  and  the  appropri¬ 
ate  fee  for  a  commercial  concern. 
When  this  is  the  case,  document  the 
contract  files  to  specifically  state  the 
reason  or  reasons. 

§  9-3.808-52  Contracts  with  Educational 
Institutions. 

(a)  It  is  DOE  policy  to  not  pay  fees 
under  contracts  with  educational  insti¬ 
tutions. 

(b)  However,  some  university  con¬ 
tractors  operate  Government-owned 
laboratories  essentially  apart  from  and 
not  in  conjunction  with  their  other  ac¬ 
tivities  and  the  complexity  and  magni¬ 
tude  of  the  work  are  not  normally 
found  in  university  contracts.  If,  in 
these  cases,  the  parties  are  not  able  to 
agree  as  to  the  amount  of  central  uni¬ 
versity  indirect  expenses  for  purposes 
of  reimbursement  under  the  contract, 
it  is  permissible  to  pay  a  “management 
allowance”,  which,  where  necessary, 
may  exceed  DOE’s  conservative  esti¬ 
mate  of  anticipated  central  indirect 
expenses.  However,  the  amount  may 
not  exceed  the  university’s  estimate  of 
properly  allocable  central  indirect  ex¬ 
penses  or  the  fee  developed  using  the 
weighted  guidelines,  whichever  is 
lower. 

(c)  As  noted  above,  the  payment  of  a 
management  allowance  can  be  justi¬ 
fied  only  under  special  circumstances; 
accordingly,  such  arrangements  shall 
not  be  negotiated  without  the  prior 
approval  of  the  head  of  the  procuring 
activity. 

§  9-3.809  Contract  audit  as  a  pricing  aid. 

(b)  Auditors  reports  on  contract 
price  proposals.  (1)  Prior  to  negotia¬ 
tion  of  any  contract  or  modification 
resulting  from  a  proposal  in  excess  of 
$100,000  for  firm  fixed-price  and  fixed- 
price  with  economic  price  adjustment 
provisions  or  $250,000  for  all  other 
contract  types  (including  initial  prices, 
estimated  costs  of  cost-reimbursement 
types,  interim  and  final  price  redeter¬ 
minations,  escalation,  target  and  set¬ 
tlement  of  price  redeterminations, 
target  and  settlement  of  incentive 
types  where  the  price  will  be  based  on 


cost  or  pricing  data  (FPR  1-3.807-3) 
submitted  by  the  contractor),  the  con¬ 
tracting  officer  or  authorized  repre¬ 
sentative  shall  request  an  audit  review 
by  the  contract  audit  activity.  Also  see 
§  9-1.1203- 2(a). 

(i)  The  requirement  for  audit  of  pro¬ 
posals  which  exceed  the  thresholds 
may  be  waived  only  by  the  head  of  the 
procuring  activity  or  designee  of  the 
senior  procurement  official.  Headquar¬ 
ters,  and  then  only  whenever  it  is  clear 
that  information  already  available  is 
adequate  for  the  proposed  procure¬ 
ment.  In  such  case,  the  contract  file 
shall  be  documented  to  reflect  the 
reason  for  any  such  waiver,  provided, 
however,  that  independent  Govern¬ 
ment  estimates  of  cost  or  price  shall 
not  be  used  as  the  sole  justification  for 
any  such  waiver. 

(ii)  Audits  should  be  requested  for 
proposals  of  less  than  the  threshold 
limits  where  a  valid  need  exists. 

§9-3.814-1  Price  reduction  for  defective 
cost  or  pricing  data. 

The  head  of  a  procuring  activity,  for 
contracts  estimated  to  be  within  the 
limits  of  delegated  authority,  may, 
without  power  of  redelegation,  ap¬ 
prove  the  waiver  cited  in  FPR  1-3.814- 
1(c).  This  waiver  must  be  coordinated 
with  the  Office  of  the  Controller  and 
other  appropriate  Headquarters  staffs. 

Subpart  9-3.9  Subcontracting  Policies  ond 
Procedures 

§  9-3.901  General. 

(a)  The  clause  set  forth  in  §  9- 
50.704-24  shall  be  inserted  in  all  prime 
cost  reimbursement  type  operating 
contracts  and  on-site  service  contracts 
of  a  continuing  nature. 

(b)  Policies  and  procedures  to  be 
used  in  review  and  approval  of  subcon¬ 
tracts  entered  into  by  operating  and 
other  on-site  contractors  are  covered 
in  §  9-50.302-5. 

(c)  Pursuant  to  section  602(dX13)  of 
the  Federal  Property  and  Administra¬ 
tive  Services  Act  of  1949,  as  amended, 
the  limitations  in  section  304(b)  of 
that  Act  concerning  advance  notifica¬ 
tion  of  cost-plus-a-fixed-fee  subcon¬ 
tracts  (provided  such  subcontracts  do 
not  exceed  an  estimated  cost  of  $500) 
and  fixed-price  subcontracts  over 
$25,000  or  5  per  centum  of  the  total  es¬ 
timated  cost  of  the  prime  contracts 
are  not  applicable,  provided  the  prime 
contractor’s  procurement  methods  and 
system  have  been  reviewed  and  ap¬ 
proved.  This  provision  applies  only  to 
those  functions  transferred  to  DOE 
from  ERDA. 


PART  9-4 — SPECIAL  TYPES  AND  METHODS  OF 
PROCUREMENT 

Subpart  9-4.9  Unsolicited  propotali 

Sec. 

9-4.800  Scope  of  subpart. 

9-4.901  General. 


Sec. 

9-4.902  Policy. 

9-4.904  Definitions. 

9-4.905  Advance  guidance. 

9-4.903  Content  of  unsolicited  proposals. 
9-4.908  Agency  point  of  contact. 

8- 4.909  Review  and  evaluation. 

9- 4  910  Methods  of  procurement. 

9-4.912  Interagency  coordination. 

9-4.913  limited  use  of  data. 

9-4.950  Notice  of  program  interest. 

8- 4.951  Cast  of  participation. 

9- 4.852  Patents. 

9-4.953  Responsible  prospective  contrac¬ 
tors. 

9-4.954  Unsolicited  proposals  for  commer¬ 
cial  demonstrations. 

Subpart  9-4.10  Architect-Engineer  Services 

9-4.1000  Scope  of  subpart 
9-4.1001  General  policy. 

9-4.1002  Definitions. 

9-4.1003  Public  announcements. 

9-4.1004  Selection. 

9-4.1004-1  Establishment  of  architect-engi¬ 
neer  evaluations  boards. 

9-4.1004-2  Evaluation  criteria. 

9-4.1004-3  Collection  of  data  on  architect- 
engineer  firms. 

9-4.1004-4  Evaluation  of  qualifications  and 
performance  data. 

9-4.1004-5  Conducting  discussions. 
9-4.1004-6  Use  of  requests  for  proposals. 
9-4.1004-7  Selection  of  most  highly  quali¬ 
fied  firm  for  negotiation. 

9-4.1004-8  Late  proposals. 

9-4.1005  Negotiation  procedures. 

9-4.1005-2  Independent  Government  esti¬ 
mate. 

9-4.1005-3  Architect-engineer’s  price  pro¬ 
posal. 

9-4.1005-4  Contract  price. 

9-4.1005-5  Record  of  negotiation. 

9-4.1005-6  Exemption  from  limitations  on 
fee  for  architect-engineer  services. 
9-4.1006  Limitation  on  contracting  with  ar¬ 
chitect-engineer  firms  for  construction 
work. 

9-4.1007  Small  business. 

Subport  9-4.11  Procurement  and  Contracting  for 
Government-Wida  Automated  Goto  Processing 
Equipment,  Software,  Maintenance  Services,  and 
Supplies 

9-4.1100  Scope. 

9-4.1103  Procurement  authority. 

9-4.1103-4  Automatic  data  processing. 

Subpart  9-4.50 

Subport  9-4SI  Special  Research  Support 
Agreaments  With  Educational  Institutions 

9-4.5100  Scope  of  subpart. 

9-4.5101  Definitions. 

9-4.5102  General. 

9-4.5103  Research  program  objectives. 
9-4.5104  Other  objectives. 

9-4.5105  Unsolicited  research  proposals. 
9-4.5106  Selection,  preparation,  and  award 
of  research  agreements. 

9-4.5106-1  General. 

9-4.5106-2  Responsibilities. 

9-4.5106-3  Review  of  research  proposals. 
9-4.5106-4  Compensation  for  personal  ser¬ 
vices  of  professional  staff. 

9-4.5106-5  Notice  of  selection  or  rejection. 
9-4.5106-6  Selection  of  field  office. 
9-4.5106-7  Information  to  be  furnished  to 
field  offices. 

9-4.5106-8  Changes  in  scope  and  level. 
9-4.5106-9  Notification  of  agreement  ex¬ 
ecution. 

9-4.5107  General. 

9-4.5107-1  Special  research  support  agree¬ 
ments. 
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Sec. 

9-4.5108  Persona]  property. 

9-4.5108-1  Ownership  of  property. 
9-4.5108-2  Acquisition  of  excess  Govern¬ 
ment  personal  property. 

9  4.5109  Reporting  requirements. 

9-4.5109-1  Purpose  of  reports. 

9-4.5109-2  Summary— 200  words. 

9-4.5109-3  Progress  reports. 

9-4.5109-4  Technical  reports. 

9-4.5109-5  Special  reports. 

9-4.5109-6  I  ir.al  report. 

8- 4.5109-7  Summary  and  distribution  of  re¬ 

ports. 

9- 4.5110  Dissemination  of  results. 
9-4.5110-1  Prompt  dissemination. 
9-45110-2  Publication. 

9-4  5111  Extension  of  SRSAs. 

9-4  5111-1  Renewal  proposals. 

9-4.5111-2  Evaluation  of  requests  for  re¬ 
newals. 

9-4.5111-3  Authorization  to  renew. 

9-4  5112  Administration. 

9-4.5112-1  Responsibilities  of  program  of¬ 
fices. 

9-4.5112-2  Responsibilities  of  field  offices. 
9-4.5112-3  Payments  under  special  re¬ 
search  support  agreements. 

9-4.5112-4  Approval  of  deviations  in  per¬ 
formance  and  other  specified  actions. 

9-4  5112-5  Auditing. 

9-4.5112-6  Security. 

Subpart  9-4.52  Federal  Contract  Retaarch  'enter* 
(FCRCs) 

9-4.5200  Scope. 

9-4.5201  Applicability. 

9-4.5202  Nature  of  FCRCs. 

9-4  5203  Definitions. 

9-4.5204  Policy. 

9-4.5205  Criteria  for  use  of  FCRCs. 

9-4.5206  Procedure. 

9-4.5207  Ground  rules  for  contracts  with 
FCRCs. 

9  4.5208  Review  and  approval. 

Subpart  9-4.53  Reiolution  of  Moasuremont  Differ¬ 
ence*  Concerning  Source  and  Special  Nuclear  Mate¬ 
rial  l'rcntfert 

9-4.5300  Source  and  special  nuclear  materi¬ 
al  transfers. 

9-4.5301  Contract,  lease,  or  agreement. 

Subpart  9-4.54  Contract*  and  Subcontract*  Utilizing 
Special  Nuclear  Metorial. 

9-4.5400  Scope. 

9-4.5401  Definition. 

9-4.5402  Policies. 

Subpert  9-4.55  Multiyear  Procurement 

9-4.5500  Scope. 

9-4.5501  Description  of  multiyear  proce¬ 
dure. 

9-4.5502  Policy. 

9-4.5503  Criteria  for  use  of  multiyear  pro¬ 
curement. 

9-4.5504  Exceptions. 

9  -4.5505  Method  of  solicitation. 

9-4.5506  Procedure  to  be  followed  in  mul¬ 
tiyear  procurement. 

9-4.5506-1  Requirements. 

9-4.5506-2  Previous  competition. 

9-4  5506-3  No  previous  competition. 
9-4.5506-4  Pricing-unit  price. 

9-4  5506-  5  Comparison  criteria. 

9-4.5506-6  Single  year  and/or  multiyear 
award. 

9-4.5506-7  Concellation  ceiling. 

9-4.5506-8  Schedule  provisions. 

9-4.5506-9  Quantity  obligation. 

9-4.5507  Establishment  and  revision  of 
cancellation  ceilings. 

9-4,5508  Funds  obligation— contingent  li¬ 
abilities. 

9-4.5509  Payment  for  cancellation. 

9-4.5510  Schedule  provision  limiting  pay¬ 
ment  obligation. 


Sec. 

9-4.5511  Termination  for  convenience. 
9-4.5512  Evaluation. 

9-4.5013  Award. 

9-4.5514  Special  clauses  for  use  in  mul¬ 
tiyear  contracts. 

Subpart  9-4.56  Contract*  for  Support  Service* 
[Ro*orvod] 

Subpart  9-4.57  Program  Opportunity  Neticos  for 

Commercial  Comsr.sfiation* 

9-4.5700  Scope. 

9-4.5701  Applicability. 

9-4.5702  Policy. 

9-4.5702-1  General. 

9-4.5702-2  Determination  to  use  and  ap¬ 
proval  of  content. 

9-4.5702-3  Federal  support  criteria. 
9-4.5702-4  Information  to  be  included  In 
program  opportunity  notices. 

9-4.5702-5  Information  to  be  provided  in 
proposals  offered  pursuant  to  program 
opportunity  notices. 

D -4.5 703  Assistance  and  participation. 
9-4.5703-1  Forms  of  assistance  and  partici¬ 
pation. 

9-4.5703-2  Cost  r  anticipation. 

9-4.5704  Method  and  criteria  for  evalua¬ 
tion  and  selection. 

9-4.5705  Award  or  support. 

9  4.5705  Unsolicited  proposals  for  commer¬ 
cial  demonstrations. 

9-4.5707  Optional  two-step  method. 

Subpsrt  9-4.58  Program  Research  arid  Development 
Announcement* 

9-4.5800  Scope. 

9-4.5801  Applicability. 

9-4.5802  Policy  and  prerequesites. 
9-4.5802-1  General. 

9-4.5802-2  Determination  to  use  and  ap¬ 
proval  of  content. 

9-4.5802-3  Information  to  be  included. 
9-4.5802-4  Information  to  be  provided  in 
proposals. 

9  -4.5803  Assistance  and  participation. 
9-4.5803-1  Forms  of  assistance  and  partici¬ 
pation. 

9  -4.5803-2  Cost  participation. 

9-4.5804  Method  and  criteria  for  evalua¬ 
tion  and  selection. 

9  -4.5305  Award  or  support. 

Subpart  9-4.59  Co*f  Participation 

9-4.5900  Scope  of  subpart. 

9-4.5901  Policy. 

9-4.5902  Application. 

9-4.5903  Amount  of  cost  participation. 
9-4.5904  Disposition  cf  property  and  equip¬ 
ment  furnished  or  acquired. 

9-4.5905  Records. 

Authority:  Title  V,  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  Adminis¬ 
trative  Procedures  Act,  as  amended  (5  U.S.C. 
551,  et.  seq. 

Subpert  9-4.9  Unsolicited  Proposals 

§  9-  4.900  Scope  of  Subpart. 

This  subpart  provides  policies  and 
procedures  applicable  to  the  handling 
of  documents  submitted  as  unsolicited 
proposals,  including  those  for  commer¬ 
cial  demonstrations. 

§  9-4.901  General. 

(a)  Unsolicited  proposals  may  be  ac¬ 
cepted  upon  a  determination  by  the 
responsible  official  or  designee,  that 
support  (such  as  award  of  a  contract 
or  other  arrangement  as  authorized  by 
law)  to  the  proposer  is  justified  be¬ 
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cause  the  proposal  was  submitted  on 
the  proposer’s  own  initiative  in  accor¬ 
dance  with  this  subpart;  and  the  pur¬ 
pose  is  to  explore  a  method,  approach, 
or  an  idea  or  to  carry  out  an  initial  de¬ 
velopment  In  support  of  DOE’s  mis¬ 
sion  which  (1)  does  not  unnecessarily 
duplicate  work  already  underway  or 
contemplated  by  DOE,  and  (2)  is  not 
already  known  by  DOE,  or  (3)  has  pre¬ 
viously  unrecognized  merit  or  value;  or 
acceptance  is  otherwise  authorized  by 
statute. 

§  9-4.902  Policy. 

It  is  DOE  policy  to  make  maximum 
practicable  use  of  invitations  for  bids, 
requests  for  proposals,  program  oppor¬ 
tunity  notices,  and  program  research 
and  development  announcements  in 
order  to  solicit  competitive  proposals. 
Because  present  and  future  needs 
demand  fullest  possible  use  of  all  re¬ 
sources  in  exploring  alternative  energy 
sources  and  technologies.  DOE  stress¬ 
es  the  value  of  external  sources  of  in¬ 
novative  methods,  approaches,  and 
ideas  through  unsolicited  proposals 
while  preserving  the  integrity  of  the 
procurement  process  through  the  ap¬ 
plication  of  reasonable  controls.  In 
furtherance  of  this  policy,  DOE  will: 

(a)  Disseminate  information  on 
areas  of  broad  technical  concern 
whose  solutions  are  considered  rel¬ 
evant  to  the  accomplishment  of  DOE’s 
mission. 

<b)  Encourage  potential  proposers  to 
consult  with  program  personnel  before 
expending  resources  in  the  develop¬ 
ment  of  w  ritten  unsolicited  proposals. 

(c)  Endeavor  to  distribute  unsolicit¬ 
ed  proposals  to  ail  interested  organiza¬ 
tions  wi  thin  DOE. 

(d)  Process  unsolicited  proposals  in 
an  expeditious  manner  and,  where 
practicable,  keep  proposers  advised  as 
discrete  decisions  are  made. 

(e)  Assure  that  each  proposal  Is  eval¬ 
uated  in  a  fair  and  objective  manner. 

(f)  Assure  that  each  proposal  will  be 
used  only  for  its  intended  purpose  and 
the  information  contained  therein  will 
not  be  divulged  without  prior  permis¬ 
sion  of  the  proposer. 

§  9-4.994  Definitions. 

(a)  An  “unsolicited  proposal”  is  a 
written  offer  to  perform  work  submit¬ 
ted  by  an  organization  or  individual 
solely  on  its  own  initiative  and  not  in 
response  to  a  specific  request  made  by 
DOE.  It  does  not  include  advertising 
material,  commercial  product  offer¬ 
ings,  commercial  service  offerings,  con¬ 
tributions,  technical  correspondence, 
or  capability  statements.  For  purposes 
of  this  subpart,  the  definition  does  not 
include  initial  proposals  or  extensions 
or  renewals  of  ongoing  projects  which 
fall  under  the  provisions  of  subpart  9- 
4.51,  Special  Research  Support  Agree¬ 
ments  with  Educational  Institutions. 

(1)  Advertising  material— Written 
material  designed  to  acquaint  the  Gov- 
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emment  with  a  potential  proposer’s 
present  off-the-shelf  products  or  capa¬ 
bilities,  or  designed  to  determine  the 
Government’s  interest  in  buying  such 
products. 

(2)  Commercial  product  offerings— 
Offers  of  standard  commercial  prod¬ 
ucts  usually  sold  in  substantial  quanti¬ 
ties  to  the  general  public  and  which 
the  vendor  wishes  to  see  introduced 
into  the  Government’s  supply  system 
as  an  alternate  or  replacement  for  an 
existing  supply  item. 

(3)  Commercial  service  offerings— 
Offers  of  commercial  services  such  as 
painting,  janitorial,  trash  removal,  and 
related  services  which  a; e  readily 
available  using  normal  competitive 
procurement  methods. 

(4)  Contributions— Concepts,  sugges¬ 
tions,  or  merely  ideas  presented  to  the 
Government  for  its  use,  with  no  expec¬ 
tation  by  the  offeror  that  the  Govern¬ 
ment  will  support  the  effort. 

(5)  Technical  correspondence— Writ¬ 
ten  inquiries  regarding  Government 
interest  in  research  areas,  proposal  ex¬ 
plorations,  technical  inquiries,  and  re¬ 
search  description. 

(6)  Capability  statements— General 
statements  informing  DOE  of  an  indi¬ 
vidual  or  organization’s  technical, 
business,  manufacturing  experience, 
capability,  and  background. 

(b)  Responsible  official— The  senior 
program  official  or  the  head  of  the 
staff  office  within  whose  area  of  re¬ 
sponsibility  the  work  contemplated  by 
the  unsolicited  proposal  falls. 

(c)  Project  office— The  individual 
designated  by  the  responsible  official, 
or  designee,  having  responsibility  for 
the  unsolicited  proposal. 

(d)  Receiving  office— The  office  des¬ 
ignated  as  the  central  control  point 
for  the  receipt,  distribution,  account¬ 
ability  and  status  reporting  of  unsoli¬ 
cited  proposals. 

(e)  Notice  of  program  interest— A 
method  by  which  broad  general  tech¬ 
nical  problem  areas  needing  investiga¬ 
tion  axe  published  in  order  to  stimu¬ 
late  the  flow  of  unsolicited  proposals. 
The  notice  describes  problems,  not  de¬ 
sired  solutions. 

§  9-4.905  Advance  guidance. 

See  FPR  1-4.905. 

§  9-4.906  Content  of  unsolicited  proposals. 

Unsolicited  proposals  should  contain 
the  following  information: 

(a)  Basic  information— name  and  ad¬ 
dress  of  submitter;  date  of  submission 
proposal;  reference  to  the  notice  of 
program  interest,  as  appropriate; 
whether  an  individual  or  organization 
(indicate  whether  profit,  nonprofit, 
eductional,  small  business,  or  other); 
proposed  starting  dates  and  estimated 
period  of  performance;  period  for 
W'hich  proposal  is  valid  (minimum  of 
six  months  from  date  of  submission); 
names  and  telephone  numbers  of  the 


proposer’s  primary  business  and  tech¬ 
nical  personnel  to  whom  DOE  may 
contact  for  evaluation  or  negotiation 
purposes;  signature  of  person  autho¬ 
rized  to  contractually  represent  the  in¬ 
dividual  or  organization;  other  federal, 
state  or  local  governmental  agencies  to 
which  the  proposal  has  been  submit¬ 
ted  and/or  those  funding  the  proposed 
effort. 

(b)  Business  and  financial  informa¬ 
tion— a  cost  estimate  for  the  proposed 
effort  sufficiently  detailed  by  element 
of  cost  to  permit  a  meaningful  evalua¬ 
tion;  current  financial  statements:  a 
descriptive  brochure  of  the  organiza¬ 
tion,  if  available;  a  brief  description  of 
the  proposer’s  facilities;  if  an  educa¬ 
tional  institution,  whether  it  wishes  to 
establish  stipulated  salary  support 
amounts  as  the  bases  for  charges  for 
personal  services  of  ary  professional 
staff  members  to  be  used  on  the  pro¬ 
ject.  If  the  institution  wishes  to  estab¬ 
lish  such  stipulated  salary  support 
amounts,  the  proposal  should  include 
the  following  information  for  each 
professorial  staff  member  involved: 

(1)  Academic  year  salary; 

(2)  Other  research  projects  or  pro¬ 
posals  for  which  salary  is  allocated; 
and 

(3)  Any  other  duties,  such  as  teach¬ 
ing  assignments,  administrative  assign¬ 
ments,  supervision  of  graduate  stu¬ 
dents,  or  other  institutional  activities. 

(c)  Technical  information— a  concise 
title  and  an  abstract  of  the  detailed 
proposal,  of  approximately  200  words, 
describing  the  proposed  effort:  a  dis¬ 
cussion  of  the  purpose  of  the  proposal 
focusing  on  how  the  work  will  help  to 
support  the  accomplishment  of  DOE’s 
mission;  names  of  proposer’s  key  per¬ 
sonnel  including  the  principal  investi¬ 
gator  or  team  leader  along  with  brief 
biographical  information  on  each; 
type  of  support  proposer  requests  of 
DOE  including  facilities,  equipment, 
materials,  and  personnel  resources. 

§  9-4.908  Agency  point  of  contact. 

All  unsolicited  proposals  will  be  sub¬ 
mitted  to  a  central  control  point 
within  DOE  to  establish  agency  ac¬ 
countability,  tracking,  and  reporting. 
Responsibility  for  controlling  and  ac¬ 
counting  for  unsolicited  proposals 
from  organizations  and  individuals  is 
vested  in  the  senior  procurement  offi¬ 
cial.  Headquarters.  Unsolicited  propos¬ 
als  shall  be  submitted  to  the  office  of 
the  DOE  senior  procurement  official. 
Headquarters. 

§  9-4.909  Review  and  evaluation. 

(a)  Receipt  of  unsolicited  proposals 
will  be  acknowledged  promptly  by  the 
receiving  office  and  processed  expedi¬ 
tiously.  Proposers  will  be  notified  as  to 
the  ultimate  disposition  of  their  pro¬ 
posals. 

(b)  Prior  to  making  a  comprehensive 
evaluation,  the  receiving  office  shall 


determine  that  the  document  contains 
the  information  required  by  §  9-4.906, 
has  been  approved  by  an  official  or 
other  person  authorized  to  represent 
the  organization,  and  is  not  advertis¬ 
ing  material,  commercial  product  of¬ 
ferings,  commercial  service  offerings, 
contributions,  technical  correspon¬ 
dence,  or  capability  statements  as  de¬ 
fined  in  §  9-4.904. 

(1)  Although  the  document  may  not 
meet  the  foregoing  requirements,  a 
copy  of  the  document  shall  be  for¬ 
warded  to  the  responsible  official  for 
review  of  its  technical  merits.  If  the 
decision  is  made  not  to  proceed  fur¬ 
ther,  a  comprehensive  evaluation  need 
not  be  made,  and  the  document  may 
he  considered  and  handled  as  advertis¬ 
ing  material,  commercial  product  of¬ 
ferings,  commercial  service  offerings, 
contributions,  technical  correspon¬ 
dence,  or  capability  statements.  The 
proposer  will  be  told  how  the  docu¬ 
ment  is  being  interpreted  and  the 
reasonts)  for  not  considering  it  as  an 
unsolicited  proposal. 

(2)  However,  if  the  document  con¬ 
tains  most  of  the  information  required 
by  §  9-4906,  the  missing  information 
may  be  requested  by  the  receiving 
office  from  the  proposer  so  that  it 
may  be  processed  as  an  unsolicited 
proposal. 

(3)  After  the  receiving  office  has  ac¬ 
knowledged  receipt  of  the  document, 
completed  its  preliminary  review  and 
established  accountability,  it  will  send 
copies  of  the  unsolicited  proposal  to 
the  responsible  official(s).  Each  unsoli¬ 
cited  proposal  that  is  circulated  for  a 
comprehensive  evaluation  shall  have 
an  agency  control  number  and  legend 
attached  or  imprinted  on  it  by  the  re¬ 
ceiving  office  identifying  it  as  an  unso¬ 
licited  proposal,  and  stating  that  it 
shall  be  used  only  for  purposes  of  eval¬ 
uation. 

(c)  The  responsible  official  shall 
ao/.ign  a  project  officer  and  such  other 
personnel  as  necessary  to  evaluate  the 
proposal  fairly  and  objectively.  In 
some  instances  the  responsible  official 
may  find  it  advantageous  to  subject 
the  proposal  to  external  rather  than 
internal  evaluation,  such  as  that  per¬ 
formed  by  the  National  Bureau  of 
Standards  in  the  case  of  the  Small  In¬ 
ventors  Program.  In  such  cases,  the 
prior  written  permission  of  the  propos¬ 
er  shall  be  obtained. 

(d)  Evaluation  factors.  In  evaluating 
an  unsolicited  proposal,  other  than 
one  for  commercial  demonstrations, 
the  project  officer  shall  consider  the 
following  factors: 

(1)  The  potential  contribution  which 
the  proposed  work  is  expected  to  make 
to  DOE’s  specific  mission,  if  supported 
at  this  time; 

(2)  The  capabilities,  related  experi¬ 
ence,  facilities,  or  techniques  which 
the  proposer  possesses  and  offers,  and 
which  are  considered  to  be  integral 
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factors  for  achieving  the  objectives  of 
the  proposal; 

(3)  The  qualifications,  capabilities, 
and  experiences  of  the  proposed  inves¬ 
tigator,  team  leader,  or  key  personnel 
who  are  considered  to  be  critical  in 
achieving  the  objectives  of  the  propos¬ 
al; 

(4)  How  the  proposal  differs  from 
current  work  in  the  saire  subject  area, 
and  the  significance  of  this  difference; 
and. 

(5)  Whether  the  proposal  meets  the 
criterial  set  forth  in  §  9-4. SOI. 

(e)  If,  after  evaluation,  it  is  decided 
that  the  proposal  will  not  be  support¬ 
ed: 

(1)  The  project  officer  prepares  a 
written  statement  setting  forth  the 
basis  for  rejection  of  the  unsolicited 
proposal,  submits  one  copy  to  the  re¬ 
sponsible  official  and  retains  one  copy 
in  the  permanent  file. 

(2)  The  responsible  official  prepares 
a  letter  to  the  proposer  with  copies  to 
the  receiving  office  and  the  project  of¬ 
ficer. 

(f)  If  the  decision  is  to  support  the 
proposal,  and  the  proposal  is  in  the 
nature  of  support  services,  the  project 
officer  shall  obtain  approval  of  the  Di¬ 
rector  of  Administration  or  designee 
prior  to  preparing  a  "justification  for 
acceptance  of  unsolicited  proposal” 
and  prior  to  submitting  the  “justifica¬ 
tion”  to  the  “responsible  official”  for 
his  approval.  The  Justification  shall 
address  each  of  the  evaluation  factors 
contained  in  §9-4. 909(d).  The  ap¬ 
proved  justification  shall  be  appended 
to  the  procurement  request. 

(g)  The  justification  shall,  as  a  mini¬ 
mum,  be  reviewed  and  approved  as  fol¬ 
lows  (in  the  case  of  a  cost  shared  con¬ 
tract,  include  both  contractor’s  and 
Government’s  shares  in  determining 
dollar  value); 

(1)  Approval  Levels.  The  following 
are  designated  as  approval  officers  for 
justifications  for  unsolicited  proposals 
for  the  indicated  dollar  levels: 

(i)  The  Secretary,  Deputy  Secre¬ 
tary,  or  Under  Secretary  when  the  es¬ 
timated  value  is  expected  to  exceed 
$50,000,000  or  where  it  is  anticipated 
that  the  source  selected  will  receive 
other  contracts  and/or  contract  modi¬ 
fications  for  later  phases  of  the  same 
project  which,  cumulatively,  would 
total  more  than  $50,000,000. 

(ii)  The  cognizant  Assistant  Secre¬ 
tary,  Administrator,  Director,  Office 
of  Energy  Research,  Controller,  Direc¬ 
tor  of  Procurement  and  Contracts 
Management  or  Director  of  Adminis¬ 
tration  when  the  estimated  value  of 
the  contract  is  over  $10,000,000  and  up 
to  and  including  $50,000,000.  This  au¬ 
thority  may  be  delegated  in  writ  big  on 
a  case-by-case  basis  only  when  ap¬ 
proved  by  the  Under  Secretary. 

(iii)  The  cognizant  Office  Director 
when  the  estimated  value  of  the  con¬ 
tract  is  over  $5,000,000  and  up  to  and 


including  $10,000,000.  This  may  be  del¬ 
egated  in  writing  on  a  case-by-case 
basis  to  a  field  office  manager  or  a 
project  manager.  Each  such  delegation 
shall  be  concurred  in  by  the  Director, 
Procurement  and  Contracts  Manage¬ 
ment. 

(D)  The  senior  program  official  or 
designee  when  the  estimated  value  of 
the  contract  is  not  expected  to  exceed 
$5,000,000,  in  accordance  with  existing 
procurement  policies  and  procedures. 

(E)  Exceptions.  The  Secretary, 
Deputy  Secretary,  or  Under  Secretary 
may  retain  approval  authority  on  any 
specifically  designated  unsolicited  pro¬ 
posals  regardless  of  dollar  value.  The 
cognizant  Assistant  Secretaries,  Ad¬ 
ministrators,  Director  of  Energy  Re¬ 
search,  Director  of  Procurement,  Di¬ 
rector  of  Administration,  or  Controller 
may  retain  approval  authority  on  spe¬ 
cifically  delegated  unsolicited  propos¬ 
als  under  $10,000, 0U0. 

The  retention  of  authority  described 
above  shall  be  signed  by  tire  appropri¬ 
ate  retaining  official  and  placed  in  the 
official  contract  file. 

(2)  Concurrence  on  justifications 
prior  to  approval  shall  be  obtained 
from  the  senior  program  official  or 
designee  and  the  senior  procurement 
official.  Headquarters,  in  excess  of  $5 
million;  counsel  In  excess  of  $1  million, 
or  such  lower  amount  as  counsel  may 
determine;  controller  and  the  designee 
of  the  senior  procurement  official, 
Headquarters,  in  excess  of  $500  but 
less  than  $5  million. 

(3)  Field  offices  are  required  to 
promptly  submit  all  unsolicited  pro¬ 
posals  to  Headquarters  for  processing. 
Therefore,  only  designated  Headquar¬ 
ters  organizations  are  authorized  to 
concur  in  and/or  approve  justifica¬ 
tions  for  acceptance  of  unsolicited  pro¬ 
posals. 

§  9-4.910  Methods  of  procurement. 

(a)  When  an  unsolicited  proposal 
has  received  a  favorable  technical 
evaluation,  has  met  all  of  the  require¬ 
ments,  and  the  required  justification 
for  acceptance  of  unsolicited  proposals 
has  been  approved,  the  subject  matter 
of  the  proposal  may  be  procured  from 
the  proposer. 

(b)  The  proposal  constitutes  the 
basis  for  negotiation  and  any  further 
technical  or  business  information  shall 
be  considered  to  supplement,  amend, 
or  revise  the  original  proposal.  Formal 
RFPs  and  RFQs  shall  not  be  used  to 
obtain  additional  information  needed 
for  the  negotiation  of  contracts. 

(c)  When  the  substance  of  an  unsoli¬ 
cited  proposal  is  available  to  DOS 
without  restriction  from  another 
source  or  its  substance  closely  resem¬ 
bles  that  of  a  pending  competitive  so¬ 
licitation  or  otherwise  does  not  fulfill 
the  requirements  of  §  9-4.901,  the  pro¬ 
posal  shall  be  rejected. 


§  9-  4.912  Interagency  coordination. 

(a)  If  the  effort  proposed  by  an  un¬ 
solicited  proposal  is  not  within  the 
mission  of  DOE,  the  proposal,  with 
the  prior  written  approval  of  the  pro¬ 
poser,  may  be  referred  to  another 
agency  w  hose  mission  indicates  poten¬ 
tial  interest  in  the  unsolicited  propos¬ 
al.  The  proposer  will  be  notified  of  the 
referral. 

(b)  An  unsolicited  proposal  may  pro¬ 

pose  activities  that  are  also  of  interest 
to  other  agencies.  In  such  cases,  with 
the  prior  written  approval  of  the  pro¬ 
poser,  interagency  proposal  evaluation 
will  be  initiated.  If  found  acceptable, 
an  agency  may  either  write  a  separate 
contract  or  jointly  fund  the  program 
with  another  agency  having  a  collater¬ 
al  interest.  1 

§  9  4.913  Limited  use  of  data. 

The  submitter  may  mark  the  unsoli¬ 
cited  proposal  with  a  legend  restrict¬ 
ing  the  disclosure  and  use  of  data  in 
the  proposal.  Subpart  9-3.150  sets 
forth  the  policies  and  procedure  per¬ 
taining  to  the  marking  and  handling 
of  proprietary  data  and  privileged 
business  information.  DOE  regulations 
with  regard  to  the  avoidance  of  orga¬ 
nizational  conflicts  of  interest  (see 
Subpart  9-1.54)  shall  apply  with 
regard  to  the  making  of  awards  on  the 
basis  of  unsolicited  proposals,  the  ad¬ 
ministration  of  contracts,  or  other  ar¬ 
rangements  resulting  from  such 
awards,  and  any  evaluation  of  propos¬ 
als  which  DOE  decides  to  have  made 
either  outside  the  Government  or  by 
the  contractor  organizations  operating 
and  managing  DOE  facilities,  includ¬ 
ing  the  competitive  relationship,  if 
any,  between  the  proposer  and  the 
prospective  outside  evaluator.  In  addi¬ 
tion,  if  the  proposal  under  consider¬ 
ation  expressly  indicates  that  only 
Government  evaluation  is  authorized 
and  evaluation  outside  the  Govern¬ 
ment  is  nevertheless  desired,  the  pro¬ 
poser  should  be  advised  that  DOE  may 
be  unable  to  give  full  consideration  to 
the  proposal  unless  the  proposer  con¬ 
sents  in  writing  to  having  the  proposal 
evaluated  outside  the  Government. 

§  9-4.950  Notice  of  program  interest. 

(a)  The  notice  of  program  interest 
can  be  used  to  stimulate  the  flow  of 
unsolicited  proposals.  Each  program 
office  may  publish  periodically  a  list¬ 
ing  of  broad,  general,  technical  prob¬ 
lems  and  areas  needing  investigation. 

(b)  The  “notice”  should  contain,  but 
Is  not  limited  to,  the  following: 

(1) A  number  assigned  by  program 
office  for  control  and  reference  pur¬ 
poses; 

(2)  A  brief  description  of  the  bread 
general  technical  program  or  areas 
needing  investigation  (generally  50 
words  or  less); 

(3)  Restrictions,  if  any,  as  to  who 
may  submit  proposals; 
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(4)  A  contact  (name  and  telephone 
number)  within  the  program  office  or 
division,  where  additional  information 
may  be  obtained; 

(5)  An  expiration  date,  as  needed; 

(6)  A  statement  that  DOE  reserves 
the  right  to  support  or  not  to  support 
any  or  all  proposals  in  whole  or  in 
part; 

(7)  As  appropriate,  a  statement  that 
DOE  assumes  no  responsibility  for  any 
costs  associated  with  specific  proposal 
prepaiation.  Except,  where  applicable, 
DOE  will  pay  its  allocable  share  of  bid 
and  proposal  expenses  as  provided  for 
in  the  FPRs  and  DOE-PRs; 

(8)  Number  of  proposal  copies  re¬ 
quired  and  address  of  the  receiving 
office  to  which  proposals  should  be 
mailed. 

(9)  A  reference  that  detailed  infor¬ 
mation  concerning  contracting  policy 
and  procedures  is  contained  in  the 
DOE-PR,  copies  of  which  are  available 
from  the  Directorate  of  Procurement 
and  Contract  Management,  Mailstop 
C-167  US  DOE.  Washington,  DC. 
20545. 

(c)  The  content  of  the  notice  should 
be  consolidated  for  publication  at  the 
responsible  official  level  and  should  be 
in  the  format  that  best  reflects  the 
needs  of  a  specific  office,  e.g.,  letter, 
booklet,  bulletin,  or  related  docu¬ 
ments. 

(d)  The  notice  should  be  distributed 
widely.  It  may  be  distributed  to  indus¬ 
try,  associations,  including  small  busi¬ 
ness  associations,  schools,  colleges  and 
universities,  appropriate  professional 
and  scientific  journals,  other  DOE  of¬ 
fices,  as  well  as  individuals  and  organi¬ 
zations  who  request  copies  on  a  one¬ 
time  basis.  Copies  of  the  notice  are  to 
be  sent  to  the  senior  procurement  offi¬ 
cial,  Headquarters. 

(e)  The  submission  of  other  innova¬ 
tive  methods,  approaches  or  ideas  is 
not  to  be  restricted  to  only  those  prob¬ 
lems  or  technical  areas  published  in 
the  notice  of  program  interest. 

§  9  -4.951  Cost  participation. 

Subpart  9-4.59,  which  outlines 
DOE’s  cost  participation  policy,  shall 
be  followed  in  determining  the  extent 
to  which  DOE  will  participate  in  the 
cost  for  the  proposed  effort. 

§  9-4.952  Patents. 

Policies  and  procedures  on  patents, 
data,  and  copyrights  are  contained  in 
DOE-PR  9-9. 

§  9-4.953  Responsible  protective  contrac¬ 
tors. 

Notwithstanding  the  decision  to 
accept  an  unsolicited  proposal,  organi¬ 
zations  and  individuals  are  subject  to 
the  policies  concerning  the  responsibil¬ 
ity  of  prospective  contractors  set  forth 
in  Subpart  9-1.12. 


§  9-4.954  Unsolicited  proposals  for  com¬ 
mercial  demonstrations. 

(a)  When  a  received  document  oth¬ 
erwise  qualifies  as  an  unsolicited  pro¬ 
posal,  but  its  substance  is  generally 
known  and  may  be  obtained  without 
restriction  by  formal  competitive  so¬ 
licitation  or  program  opportunity 
notice,  or  its  substance  closely  resem¬ 
bles  that  of  a  pending  formal  competi¬ 
tive  solicitation  or  program  opportuni¬ 
ty  notice,  DOE's  policy  of  obtaining 
competition  applies. 

(b)  Unsolicited  proposals  for  nonnu¬ 
clear  energy  demonstration  activities 
not  covered  by  existing  formal  com¬ 
petitive  solicitations  or  program  op¬ 
portunity  notices  should  be  prepared 
using  the  information  requirements  of 
§9-4.5702-5  as  a  guideline;  may  re¬ 
quest  Federal  assistance  or  participa¬ 
tion  and  shall  be  subject  to  the  cost 
sharing  provisions  of  §  9-4.59. 

(c)  The  responsible  program  official 
shall  assign  a  project  officer  and  such 
other  personnel  as  necessary  to  evalu¬ 
ate  each  unsolicited  proposal,  and  to 
recommend  whether  the  proposal 
should  be  supported.  Unsolicited  pro¬ 
posals  for  demonstration  projects  will 
be  evaluated  in  accordance  with: 

(1)  The  Federal  support  criteria  set 
forth  in  §  9-4.5702  3  (a)  through  (i); 

(2)  The  evaluation  criteria  set  forth 
in  §  9-4.5704(c);  and 

(3)  The  evaluation  criteria  set  forth 
in  §  9-4.901. 

Subpart  9-4.10  Architect-Engineer  Servicer 

§  9-4.1000  Scope  of  subpart. 

This  subpart  contains  DOE  policies 
and  procedures  for  the  procurement  of 
professional  architect-engineer  ser¬ 
vices  by  contract.  The  requirements  of 
this  subpart  do  not  apply  to  the  pro¬ 
curement  of  professional  architect-en¬ 
gineer  services  by  DOE  contractors. 
Architect-engineer  services  are  defined 
in  DOE-PR  9-1. 5403(e). 

§9-4.1001  General  policy. 

Pursuant  to  the  FPR  of  this  title  it 
is  the  policy  of  the  DOE  to  publicly 
announce  all  requirements  for  archi¬ 
tect-engineer  services,  and  to  negotiate 
contracts  for  architect-engineer  ser¬ 
vices  on  the  basis  of  demonstrated 
competence  and  qualification  for  the 
type  of  professional  services  required 
at  fair  and  reasonable  prices. 

§  9-4.1002  Definitions. 

The  term  “discussions”  includes  tele¬ 
phone  conversations,  exchange  of  cor¬ 
respondence,  or  interviews.  The  term 
“interview,”  as  used  in  FPR  1-1.1003- 
7(b)(9),  Note  63,  means  “discussions” 
as  defined  above. 

§  9-4.1003  Public  announcements. 

To  ensure  the  broadest  publicity 
concerning  DOE’s  interest  in  obtain¬ 
ing  architect-engineer  services,  a 


notice  of  intention  to  contract  for  ar¬ 
chitect-engineer  services  shall  be  pre¬ 
pared  and  published  for  each  procure¬ 
ment  of  architect-engineer  services,  in 
accordance  with  the  requirements  of 
FPR  1-1.1003-3  (c)  and  (d)  and  1- 
1.1003-7(b)(9). 

§9-4.1004  Selection. 

§  9-4.1004-1  Establishment  of  architect- 
engineer  evaluation  boards. 

Architect-engineer  evaluation  boards 
will  be  used  for  the  selection  of  profes¬ 
sional  architect-engineer  services 
when  the  estimated  cost  of  the  con¬ 
tract  is  $500,000  or  more.  Except  as 
provided  by  this  subpart,  the  use  of  ar¬ 
chitect-engineer  evaluation  boards 
shall  be  governed  by  the  general  poli¬ 
cies  and  procedures  contained  in  FPR 
1-4.1004-1  and  1-4.1004-2.  These  poli¬ 
cies  and  procedures  are  also  applicable 
to  the  selection  of  architect-engineers 
for  procurements  of  less  than 
$500,000;  however,  less  formal  proce¬ 
dures  and  practices  may  be  followed, 
depending  upon  the  circumstances  in 
each  particular  selection,  at  the  discre¬ 
tion  of  the  selecting  official.  The 
source  selection  official,  as  designated 
in  DOE-PR  9-3.805-50,  shall  establish 
an  architect-engineer  evaluation  board 
and  select  the  contractor.  When  the 
evaluation  board  completes  its  func¬ 
tions,  it  shall  prepare  a  report,  includ¬ 
ing  its  recommendations,  and  submit  it 
along  with  the  solicitation,  selection 
criteria,  weights,  and  other  informa¬ 
tion  and  documents,  as  may  be  re¬ 
quested,  to  the  source  selection  official 
through  the  senior  procurement  offi¬ 
cial,  Headquarters,  or  his  designee. 
The  senior  procurement  official.  Head¬ 
quarters,  or  designee  shall  arrange  for 
appropriate  Headquarters  review  of 
the  report  and  prepare  an  action 
memorandum  to  the  source  selection 
official  for  his  consideration  in  making 
his  selection.  The  evaluation  board’s 
duties  will  ordinarily  include  prepara¬ 
tion  of  the  public  announcement  and 
development  of  evaluation  criteria, 
based  upon  architect-engineer  services 
requirements  established  by  appropri¬ 
ate  DOE  program  and  staff  organiza¬ 
tion;  development  of  evaluation  crite¬ 
ria  weighting;  review  and  evaluation  of 
Standard  Form  254  and  255;  review 
and  evaluation  of  information  from 
other  sources,  such  as  appraisals  of 
performance  on  previous  contracts 
awarded  to  the  architect-engineer 
firm;  development  of  additional  infor¬ 
mation  requirements,  and  conduct  of 
discussions  with  firms  selected  for  fur¬ 
ther  consideration;  determination  of 
ranking  of  the  firms  evaluated;  prep¬ 
aration  of  the  evaluation  board  report 
and  presentation  of  the  board’s  find¬ 
ings,  or  recommendations,  to  the  se¬ 
lecting  official.  Requests  for  proposals 
(RFPs)  and  detailed  evaluation  crite¬ 
ria  and  relative  weightings,  as  devel- 
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oped  by  the  evaluation  board,  shall  be 
submitted  to  the  senior  procurement 
officials.  Headquarters,  or  designee  for 
appropriate  review  and  comment  prior 
to  issuance  of  the  RPP,  where  it  is  a 
Headquarters  selection  or  requires 
Headquarters  review  and  approval  of 
the  contract  .action.  Commence  Busi¬ 
ness  Daily  announcements  shall  be 
prepared  in  accordance  with  DOE-PR 
9  1.10. 


§  9-4.1004-  3  Evaluation  criteria. 

Contracting  officers  or  architect-en¬ 
gineer  evaluation  boards  shall  apply 
the  evaluation  criteria  contained  in 
this  subsection,  as  appropriate,  and 
any  special  criteria  developed  for  indi¬ 
vidual  selections.  When  special  and  ad¬ 
ditional  criteria  are  to  be  used,  they 
snail  be  set  forth  in  the  public  an¬ 
nouncement  required  by  Section  9- 
4.1003,  and  a  written  justification  for 
their  use  shall  be  placed  in  the  DOE 
file  maintained  for  the  project. 

(a)  General  qualifications,  including: 

(1)  Reputation  and  standing  of  the 
firm  and  its  principal  members; 

(2)  Experience  and  technical  compe¬ 
tence  of  the  firm  in  comparable  work; 

(3)  Past  record  in  performing  work 
for  DOE,  other  Government  agencies, 
and  private  industry,  including  pro¬ 
jects  or  contracts  implemented  with 
no  overruns;  including  performance 
from  the  standpoint  of  cost  including 
cost  overruns  (last  5  years);  the 
nature,  extent,  and  effectiveness  of 
contractor’s  cost  reduction  program; 
quality  of  work;  and  ability  to  meet 
schedules  including  schedule  overruns 
(last  5  years)  (where  applicable); 

(4)  The  volume  of  past  and  present 
workloads; 

(5)  Interest  of  company  manage¬ 
ment  in  the  project  and  expected  par¬ 
ticipation  and  contribution  of  top  offi¬ 
cials; 

(6)  Adequacy  of  central  or  branch 
office  facilities  for  the  proposed  work, 
including  facilities  lor  any  special  ser¬ 
vices  that  may  be  required; 

(7)  Adequacy  of  the  firm’s  account¬ 
ing  system; 

(8)  Geographic  location  of  the  home 
office  and  familiarity  with  the  locaiity 
in  which  the  project  is  located;  and 

(9)  Willingness  to  grant  the  Govern¬ 
ment  principal  or  exclusive  rights  in 
resulting  inventions. 

(b)  Personnel  and  organization. 

(1)  Specific  experience  and  qualifica¬ 
tions  of  personnel  proposed  for  assign¬ 
ment  to  the  project,  including,  as  re¬ 
quired  for  various  phases  of  the  work, 
(i)  technical  skills  and  abilities  in  plan¬ 
ning,  organizing,  executing,  and  con¬ 
trolling;  (ii)  abilities  in  overall  project 
coordination  and  management;  and 
(iii)  experience  in  working  together  as 
a  team; 

(2)  Proposed  project  organization, 
delegations  of  responsibility  and  as¬ 
signments  of  authority; 
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(3)  Availability  of  additional  compe¬ 
tent,  regular  employees  for  support  of 
the  project  and  the  depth  and  size  of 
the  organization  so  that  any  necessary 
expansion  or  acceleration  could  be 
handled  adequately: 

(4)  Experience  and  qualifications  of 
proposed  consultants  and  subcontrac¬ 
tors;  and 

(5)  Ability  to  assign  an  adequate 
number  of  qualified  key  personnel 
from  its  own  organization,  including  a 
competent  supervising  representative. 

(c)  Additional  (or  special)  criteria  de¬ 
veloped  for  the  specific  project  shall 
be  considered  and  evaluated  as  may  be 
appropriate. 

§  9-4.1004-59  Collection  of  data  on  archi¬ 
tect-engineer  films. 

DOE  offices  that  regularly  procure 
architect-engineer  services  shall  col¬ 
lect  and  maintain  current  qualifica¬ 
tions  and  performance  data  files  on  ar¬ 
chitect-engineer  firms,  including  infor¬ 
mation  on  their  past  experience  on 
various  types  of  construction  projects. 
Normally,  Standard  Form  254,  Archi¬ 
tect-Engineer  and  Related  Services 
Questionnaire,  shall  be  used  for  this 
purpose.  Information  from  other 
sources,  such  as  appraisals  of  perfor¬ 
mance  of  previous  projects  awarded  to 
the  firm,  may  also  be  included  in  the 
files. 

§  9-4.1004-51  Evaluation  of  qualifications 
and  performance  data. 

(a)  After  the  notice  of  intention  to 
contract  for  architect-engineer  ser¬ 
vices  has  been  published  and  the  date 
for  submission  of  the  standard  forms 
has  passed,  the  evaluation  beard  and/ 
or  the  selecting  official  shall  review 
and  evaluate  the  Standard  Form  254 
and  the  Standard  Form  255,  where  ap¬ 
plicable,  submitted  n  response  to  the 
public  announcement,  and  other  Stan¬ 
dard  Forms  254  on  file  in  the  procur¬ 
ing  office.  Consideration  should  be 
given  to  requesting  submission  of  a 
Standard  Form  255  by  qualified  firms 
which  fail  to  respond  to  the  public  an¬ 
nouncement  to  assure  adequate  com¬ 
petition.  Based  on  this  evaluation,  no 
less  than  three  firms  shall  be  selected 
for  the  purpose  of  holding  discussions. 
It  is  not  necessary  to  hold  discussions 
with  any  firm  that  fails  to  submit  a 
standard  Form  255,  where  required. 

(b)  Normally,  only  those  firms  which 
are  compatible  with  the  size  and  com¬ 
plexity  of  the  job  requirements  should 
be  considered  for  discussions;  that  is, 
for  a  small  relatively  simple  job,  firms 
whose  resources  and  qualifications  are 
far  in  excess  of  the  job  requirements 
should  not  be  considered,  and  where 
size  and  simplicity  of  the  project 
permit,  consideration  should  be  limit¬ 
ed  to  the  geographic  area  of  the  pro¬ 
ject. 

(c)  Every  opportunity  and  encour¬ 
agement  shall  be  given  to  small  busi- 


15887 

ness  and  minority  firms.  Toward  this 
end  groups  who  propose  to  form  a 
joint  venture  or  engage  the  services  of 
small  consulting  firms  for  portions  of 
the  effort  shail  be  given  full  consider¬ 
ation  by  the  evaluation  board  and  the 
selection  official  of  their  combined 
qualifications. 

§  9-4.1004-52  Conducting  discussions. 

After  three  or  more  firms  have  been 
selected  in  accordance  with  §  9-4.1004- 
1,  discussions  shall  be  held  with  these 
firms  regarding  anticipated  concepts 
and  the  relative  utility  of  alternative 
methods  of  approach  for  furnishing 
the  required  services.  These  discus¬ 
sions  may  be  used  to  obtain  additional 
qualification  and  performance  data, 
and  other  information  needed  to  prop¬ 
erly  apply  the  evaluation  criteria  and 
evaluate  the  firms  under  consider¬ 
ation. 

§9-4.1C04-53  Use  of  request*  for  propos¬ 
als. 

(a)  Requests  for  proposals  shall  not 
be  used  as  a  means  of  obtaining  an  ini¬ 
tial  expression  of  interest  in  obtaining 
a  particular  contract.  Firms  indicate 
their  initial  interest  by  either  submit¬ 
ting  the  Standard  Form  254  on  an 
annual  basis  or  by  submitting  a  Stan¬ 
dard  Form  254  or  255  in  response  to 
the  public  announcement  for  a  par¬ 
ticular  project.  Additional  information 
may  be  solicited  as  a  means  of  initiat¬ 
ing  the  discussion  phase  of  the  archi¬ 
tect-engineer  selection  process.  This 
may  be  particularly  appropriate  for 
the  larger  or  more  complex  projects 
where  sufficient  qualification  and  per¬ 
formance  data  are  not  available  from 
the  Standard  Forms  254  and  255,  and 
additional  information  beyond  that  al¬ 
ready  furnished  is  needed  to  apply  the 
selection  criteria  and  evaluate  and 
rank  the  firms.  Firms  should  not  be 
requested  to  furnish  the  same  infor¬ 
mation  previously  submitted  on  Stan¬ 
dard  Forms  254  and  255,  nor  should 
they  be  requested  to  submit  prelimi¬ 
nary  designs,  plans  and  drawings, 
except  in  appropriate  circumstances 
involving  design  competitions. 

(b)  Requests  for  additional  informa¬ 
tion  shall  not  request  firms  to  submit 
price  proposals.  Such  requests  can  be 
used  only  to  obtain  information  that 
will  enable  DOE  to  select  the  best 
qualified  contractor. 

(c)  When  a  request  for  additional  in¬ 

formation  is  made,  some  wording 
should  be  included  to  identify  it  with 
the  discussion  phase  of  the  selection 
process,  similar  to  the  following:  “As  a 
result  of  our  evaluation  of  material  on 
file  with  this  office  and  the  SF’s  254 
and/or  255  submitted  in  response  to 
Public  Announcement - ,  we  have  se¬ 

lected  your  firm  for  further  consider¬ 
ation  for  selection  and  award  of  a 
contract  to  perform  the  architect-engi¬ 
neer  services  which  are  described  be- 
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low.  The  principal  purpose  of  this 
request  is  to  obtain  additional  specific 
qualification  and  performance  data 
concerning  your  firm.” 

§  9-4.1004-51  Selection  of  most  highly 
qualified  firm  for  negotiation. 

Upon  completion  of  discussions  and 
evaluation  cf  the  firms  that  were  se¬ 
lected  for  discussions,  the  Board  shall 
recommend  to  the  selecting  official,  in 
order  of  preference,  based  upon  the 
criteria  in  §9-4.1004-2  and  any  special 
criteria  included  in  the  public  an¬ 
nouncement,  no  less  than  three  firms 
deemed  to  be  the  most  highly  quali¬ 
fied  to  provide  the  services  required. 
The  Standard  Form  255  submitted  by 
firms  with  which  written  or  oral  dis¬ 
cussions  were  heid  should  be  retained 
in  the  selection  file,  all  other  Standard 
Forms  255  may  be  discarded.  The  se¬ 
lecting  official  snail  then  select  the 
firm  determined  to  be  most  highly 
qualified. 

§9-4.1004-55  Late  proposals. 

The  proposals  requested  and  re¬ 
ceived  as  part  of  the  architect-engi¬ 
neer  selection  process  differ  in  sub¬ 
stance  from  proposals  received  for 
other  types  of  procurement.  Conse¬ 
quently,  the  policies  and  procedures 
contained  in  FPR  1-3.802-1,  FPR  1- 
3.802-2,  and  DOE-PR  9-3.802-1  con¬ 
cerning  the  consideration  of  late  pro¬ 
posals  axe  not  applicable  to  proposals 
submitted  under  the  provisions  of  this 
subpart  9-4.10. 

§  9-4.1005  Negotiation  procedures. 

The  contracting  officer  shall  at¬ 
tempt  to  negotiate  a  contract  with  the 
firm  designated  by  the  selecting  offi¬ 
cial  at  a  compensation  which  he  deter¬ 
mines  is  fair  and  reasonable  to  the 
Government.  If  the  contracting  officer 
is  unable  to  negotiate  a  satisfactory 
contract  with  the  designated  firm  at  a 
price  he  considers  fair  and  reasonable 
to  the  Government,  negotiations  with 
that  firm  should  be  formally  terminat¬ 
ed.  Negotiations  should  then  be  under¬ 
taken  with  the  second  most  qualified 
firm  as  designated  by  the  selecting  of¬ 
ficial.  Failing  accord  with  the  second 
firm,  negotiations  should  be  held  with 
the  next  firm,  and  this  procedure  shall 
be  continued  until  a  satisfactory  con¬ 
tract  has  been  negotiated.  If  the  con¬ 
tracting  officer  is  unable  to  negotiate 
a  contract  with  any  of  the  selected 
firms,  additional  firms  shall  be  select¬ 
ed  in  accordance  with  §  9-4.1004,  as  ap¬ 
propriate,  and  negotiations  shall  con¬ 
tinue  in  the  manner  described  above. 

§9-4.1005-3  Independent  Government  es¬ 
timate. 

Prior  to  the  initiation  of  negotia¬ 
tions,  the  head  of  the  procuring  activ¬ 
ity  or  designee  shall  develop  an  inde¬ 
pendent  Government  estimate  of  the 


cost  of  the  required  architect -engineer 
services  based  on  a  detailed  analysis  of 
the  costs  expected  to  be  generated  by 
the  work.  Consideration  shall  be  given 
to  the  estimated  value  of  the  services 
to  be  rendered,  the  scope,  complexity, 
and  the  nature  of  the  project.  The  in¬ 
dependent  Government  estimate  shall 
be  revised  as  required  during  negotia¬ 
tions  to  reflect  changes  in  or  clarifica¬ 
tion  of  the  scope  of  the  work  to  be  per¬ 
formed  by  the  architect-engineer.  On 
construction  projects,  a  fee  estimate 
based  on  the  application  of  percentage 
factors  to  project  cost  estimates  of  the 
various  segments  of  the  work  involved 
may  be  developed  for  comparison  pur¬ 
poses,  but  such  a  cost  estimate  shall 
not  be  used  as  a  substitute  for  the  in¬ 
dependent  Government  estimate.  The 
Comptroller  shall  have  primary  re¬ 
sponsibility  for  the  development  of 
the  independent  Government  cost  esti¬ 
mate. 

§  9-4.1005-4  Architect-Engineer’s  price 
proposal. 

The  contracting  officer  shall  request 
the  selected  architect-engineer  firm  to 
submit  its  price  proposal  with  support¬ 
ing  cost  or  pricing  data  in  accordance 
with  FPR  1-3.807-3  and  1-3.807-4.  Re¬ 
visions  of  the  price  and  supporting 
cost  or  pricing  data  may  be  made  as 
required  during  negotiations  to  reflect 
changes  in  or  classification  of  the 
scope  of  the  work  to  be  performed  by 
the  architect-engineer  or  findings  de¬ 
rived  from  preaward  audits  conducted 
pursuant  to  FPR  1-3.809. 

§  9-4.1005-5  Contract  price. 

The  contracting  officer  shall  negoti¬ 
ate  a  price  considered  fair  and  reason¬ 
able  based  on  a  comparative  study  of 
the  independent  Government  estimate 
and  the  architect-engineer’s  proposal. 
Significant  differences  between  ele¬ 
ments  of  the  two  figures  and  between 
the  overall  figures  shall  be  discussed 
and  the  contracting  officer  shall  ascer¬ 
tain  the  reasons  therefor. 

§  9-4.1005-6  Record  of  negotiation. 

Promptly  at  the  conclusion  of  each 
negotiation,  a  memorandum  setting 
forth  the  principal  elements  of  the  ne¬ 
gotiations  shall  be  prepared  in  accor¬ 
dance  with  the  requirements  of  FPR 
1-3.811,  for  use  by  the  reviewing  au¬ 
thorities  and  for  inclusion  in  the  con¬ 
tract.  file.  The  memorandum  shall  con¬ 
tain  sufficient  detail  to  reflect  the  sig¬ 
nificant  considerations  controlling  the 
establishment  of  the  price  and  other 
terms  of  the  contract. 

§9-4.1005-50  Exemption  from  limitations 
on  fee  for  architect-engineer  services. 

Pursuant  to  section  602(d)(13)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended,  the 
six  percentum  fee  restriction  on  con¬ 
tracts  for  architect-engineer  services  is 


not  applicable.  This  provision  applies 
only  to  those  functions  transferred  to 
DOE  from  ERDA. 

§  9-4.1006  Limitation  on  contracting  work 
with  architect-engineer  firms  for  con¬ 
struction  work. 

See  FPR  1-4.1006  and  DOE-PR  9- 
1.54. 

§  9-4.1007  Small  business. 

See  FPR  1-4.1007. 

Subpart  9-4.11  Procurement  and  Contracting 

for  Ciovernment-wid*  Automated  Data  Proc- 

esfting  Equipment,  Software,  Maintenance 

Services,  and  Supplies 

§9-4.1100  Scope. 

This  subpart  implements  and  sup¬ 
plements  FPR  1-4.100. 

§9-4.1103  Procurement  authority. 

(a)  All  DOE  procurement  requests 
which  are  required  to  be  submitted  to 
GSA  should  be  sent,  in  quadruplicate, 
to  the  senior  procurement  official. 
Headquarters,  or  designee  who  will 
then  transmit  two  copies  to  GSA. 

(b)  A1J  solicitation  documents  which 
are  required  to  be  submitted  to  GSA 
should  be  sent.  In  quadruplicate,  to 
the  senior  procurement  official,  Head¬ 
quarters. 

(c)  Contract  documents  which  are 
required  to  be  submitted  to  GSA 
should  be  sent,  in  triplicate,  to  the 
senior  procurement  official,  Headquar¬ 
ters. 

§9-4.1103-4  Automatic  data  processing 
fund. 

The  provisions  of  DOE-PR  9-5.55, 
Purchase  or  Lease  Determinations, 
shall  be  complied  with  prior  to  the 
submission  of  an  inquiry  to  GSA  con¬ 
cerning  the  possible  use  of  the  auto¬ 
matic  data  processing  fund.  The  Office 
of  the  Controller  will  make  the  deter¬ 
mination  that  funds  are  not  readily 
a  vailable  within  the  agency. 

(a)  The  senior  procurement  official. 
Headquarters,  after  consultation  with 
the  Office  of  the  Controller  and  other 
appropriate  Headquarters  offices, 
shall  ask  the  GSA  for  its  determina¬ 
tion  after  (1)  the  procuring  office  has 
complied  with  the  provisions  of  DOE- 
PR  9-5.55  and  the  cognizant  senior 
program  official.  Headquarters,  ap¬ 
proves  the  need  for  the  equipment  but 
determines  that  it  cannot  provide  the 
necessary  funds;  and  (2)  the  Office  of 
the  Controller  has  determined  that 
the  procuring  office  has  complied  with 
the  internal  directives  dealing  with 
data  processing  equipment  matters  in 
the  areas  of  the  Controller’s  responsi¬ 
bilities  and  that  funds  are  not  avail¬ 
able  within  DOE. 

(b)  Where  GSA  makes  the  determi¬ 
nation  that  the  ADP  fund  will  be  used, 
the  senior  procurement  official.  Head¬ 
quarters,  after  consultation  with  the 
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Office  of  the  Controller  and  other  ap¬ 
propriate  Headquarters  offices,  will 
negotiate  the  necessary  arrangements 
with  GSA  concerning  such  matters  as 
the  reimbursement  of  the  fund  and 
the  lease  of  the  equipment  from  GSA. 

Subpart  9-4.50  [Reserved] 

Subpart  9-4.51  Special  Research  Support 

Agreemar.it  With  Educational  Institutions 

§9-4.5100  Scope  of  subpart. 

This  subpart  sets  forth  policies  and 
procedures  applicable  to  the  negotia¬ 
tion  and  administration  of  Headquar¬ 
ters-designated  special  research  sup¬ 
port  agreements  (SRSA’s)  for  basic  re¬ 
search  with  educational  or  other  not- 
for-profit  institutions.  To  the  extent 
applicable,  these  policies  and  proce¬ 
dures  should  also  be  followed  for 
Headquarters-designated  agreements 
for  applied  research  with  educational 
institutions  and  for  educational  and 
training  activities  with  educational  or 
other  not-for-profit  institutions.  The 
policy  of  reimbursing  only  DOE’S 
share  of  actual  costs  up  to  a  ceiling 
should  be  reflected  in  all  agreements 
with  educational  institutions.  The  pro¬ 
cedures  in  this  subpart  regarding  ac¬ 
ceptance  of  unsolicited  proposals  from 
educational  institutions  and  the  use  of 
the  special  research  support  agree¬ 
ment  may  be  used  only  when  the 
annual  DOE  support  does  not  exceed 
$500,000.  If  the  annual  DOE  support 
exceeds  $500,000,  an  appropriate  type 
of  contract  will  be  used  in  accoi  dance 
with  FFR  1-3.4  with  clauses  as  pre¬ 
scribed  in  FPR  1-7  and  DOE-PR  9-7. 

§  9-4.5101  Definitions. 

(a)  “Headquarters  designated  con¬ 
tract”  means  a  special  research  sup¬ 
port  agreement  which  results  from  an 
authorization  to  a  field  office  from  a 
Headquarters  office  to  enter  into  or 
continue  such  an  agreement  on  the 
basis  of  an  approved  research  propos¬ 
al. 

(b)  “Contractor”  means  the  educa¬ 
tional  or  not-for-profit  research  orga¬ 
nization  which  enters  into  an  agree¬ 
ment  with  DOE  for  the  performance 
of  specified  research. 

(c)  “Research  proposal”  means  a  re¬ 
quest  by  an  institution  for  support  of 
a  research  project,  together  with  a  de¬ 
tailed  description  of  the  project  and 
its  relationship  to  DOE’s  program,  and 
detailed  information  as  to  background 
and  experience  of  principal  investiga¬ 
tors,  facilities,  and  environment  of  the 
institution,  and  cost  and  costsharing 
arrangements,  if  any. 

§  9-4.5102  General. 

The  DOE,  by  statute,  is  permitted  to 
participate  in  research  programs  that 
are  related  to  atomic  and  other  forms 
of  energy. 


§  9-4.5103  Research  program  objectives. 

(а)  Under  Sections  31  and  31a  of  the 
Atomic  Energy  Act  of  1954,  as  amend¬ 
ed,  DOE  is  directed  to  exercise  its 
powers  in  such  manner  as  to  insure 
the  continued  conduct  of  research  and 
training  activities  and  to  assist  in  the 
acquisition  of  an  ever-expanding  fund 
of  theoretical  and  practical  knowledge 
in  the  following  fields: 

(1)  Nuclear  processes: 

(2)  The  theory  and  production  of 
atomic  energy,  including  processes, 
material,  and  devices  related  to  such 
production; 

(3)  Utilization  of  special  nuclear  ma¬ 
terial  and  radioactive  material  for 
medical,  biological,  agricultural, 
health,  or  military  purposes; 

(4)  Utilization  of  special  nuclear  ma¬ 
terials,  radioactive  material,  and  pro¬ 
cesses  entailed  in  the  utilization  or 
production  of  atomic  energy  or  such 
material  for  all  other  purposes,  includ¬ 
ing  industrial  and  commercial  uses, 
the  generation  of  usable  energy  and 
the  demonstration  of  advances  in  the 
commercial  or  industrial  application  of 
atomic  energy; 

(5)  The  protection  of  health  and  the 
promotion  of  safety  during  research 
and  production  activities; 

(б)  The  preservation  and  enhance¬ 
ment  of  a  viable  environment  by  devel¬ 
oping  more  efficient  methods  to  meet 
the  nation’s  energy  needs. 

§9-4.5104  Other  objectives. 

(a)  Headquarters-designated  re¬ 
search  agreements  are  entered  into  by 
negotiation  under  the  authority  of  sec¬ 
tion  31c  of  the  Atomic  Energy  Act  of 
1954  and  section  302(c)(5)  of  the  Fed¬ 
eral  Property  and  Administrative  Ser¬ 
vices  Act  of  1949.  In  planning,  negoti¬ 
ating,  and  administering  such  agree¬ 
ments,  the  objectives  are  to: 

(1)  Assure  a  continuing  flow  of  new 
knowledge  in  fields  related  to  the  re- 
sponsiblities  of  DOE; 

(2)  Respect  the  traditions  of  the  con¬ 
tracting  institution  and  encourage  the 
quest  for  new  knowledge  without  re¬ 
strictions  on  scientific  initiative,  to  the 
extent  compatible  with  the  laws  and 
the  protection  of  the  public  interest; 

(3)  Provide  reasonable  levels  of  sup¬ 
port  which  will  increase  the  national 
capability  in  energy  fields  and  enable 
the  contracting  institution  to 
strengthen  its  research  programs  in 
areas  of  interest  to  DOE; 

(4)  Maintain  effective  contact  with 
the  scientific  community  so  that: 

(i)  Scientists  and  students  will  be  en¬ 
couraged  to  expand  their  interests  in 
fields  of  importance  to  DOE; 

(ii)  The  scientific  strength  of  the 
country  can  be  brought  to  bear  more 
effectively  on  DOE  problems; 

(iii)  The  DOE  will  be  continuously 
aware  of  developments  of  value  to  its 
activities  in  the  academic  communi¬ 
ties;  and 


(iv)  An  adequate  supply  of  suitably 
trained  scientists  will  be  available  for 
employment  within  the  atomic  energy 
program. 

(b)  The  contractor  is  responsible  for 
conducting  the  research  and  is  expect¬ 
ed  to  carry  out  the  project  or  projects 
in  a  manner  consistent  with  the 
agreed-upon  objectives  and  require¬ 
ments;  these  include  the  obligation  to 
comply  with  applicable  laws  and  regu¬ 
lations.  The  contractor  is  generally  ex¬ 
pected  to  follow  its  normal  business 
practices  and  to  use  its  existing  ac¬ 
counting  system. 

§  9-4.5105  Unsolicited  research  proposals. 

(a)  Unsolicited  proposals  for  DOE 
assistance  may  be  initiated  by  scien¬ 
tists  interested  in  doing  research.  If 
DOE  desires  to  solicit  research  propos¬ 
als,  the  solicitation  procedures  in  9- 
4.58  or  other  existing  procurement  so¬ 
licitation  procedures  will  be  used.  See 
§§  9-4.908  and  9-4.908  for  guidance  on 
submission  of  unsolicited  research  pro¬ 
posals.  Prior  to  submitting  proposals, 
the  interested  scientist,  at  his  initia¬ 
tive,  may  discuss  the  project  informal¬ 
ly  with  DOE. 

§  9-4.5106  Selection,  preparation,  and 
award  of  research  agreements. 

§  9-4.5106-1  General. 

In  order  to  maintain  a  comprehen¬ 
sive  and  well-integrated  research  pro¬ 
gram,  evaluation  of  research  proposals 
and  selection  of  educational  institu¬ 
tions  to  conduct  scientific  research  is 
centralized  in  Headquarters.  However, 
field  offices  in  close  proximity  to  the 
contractor  may  be  assigned  responsi¬ 
bility  for  handling  the  final  arrange¬ 
ments  and  nontechnical  administra¬ 
tion  of  such  agreements. 

§  9-4.5106-2  Responsibilities. 

(a)  The  program  office  interested  in 
the  particular  research  is  responsible 
for  evaluating  the  technical  aspects  of 
the  proposals.  The  program  office 
must  determine  that  the  proposal  has 
sufficient  technical  merit  and  program 
value  in  comparison  to  other  available 
proposals  to  justify  providing  support. 
This  includes  judgments  as  to  the 
merit  of  the  proposed  research  objec¬ 
tives,  the  probability  of  achieving  the 
objective(s),  the  capabilities  of  the  re¬ 
searchers,  and  how  the  proposals  will 
specifically  promote  the  objectives  in 
§§  9-4.5103  and  9-4.5104.  The  program 
offices  also  review  the  proposer’s  re¬ 
quested  cost  and  other  estimates  to  de¬ 
termine  the  reasonableness,  the  pro¬ 
priety,  and  the  advisability  of  proceed¬ 
ing  with  the  project.  Specifically, 
senior  program  officials  or  their  desig¬ 
nees  at  Headquarters  are  responsible 
for: 

(1)  Selecting  and  approving  research 
proposals  end  determining  the  amount 
of  support; 
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(2^  Documenting  the  rationale  for 
providing  support  in  accordance  with 

(a); 

(3)  Assuring  that  the  statement  of 
work  is  clear  and  complete; 

(4)  Providing  a  copy  of  the  docu¬ 
ments  prepared  in  (2)  and  (3)  to  the 
field  office; 

(5)  Reviewing  the  items  in  the  pro¬ 
posal  budget  or  itemized  account  of 
the  proposed  work,  and,  if  necessary, 
the  assistance  of  the  appropriate  field 
office  may  be  requested: 

(6)  Determining  the  ownership  of 
property; 

(7)  Reviewing  and  following  the 
technical  progress  of  the  wort:; 

(8)  Providing  contractors  with  the 
technical  guidance  and  direction  as 
may  be  required  to  meet  broad  pro¬ 
gram  objectives;  and 

(9)  Keeping  the  field  offices  fully  in¬ 
formed  of  technical  correspondence 
and  discussions  with  contractors  that 
may  have  contractual  or  nontechnical 
administrative  implications. 

(b)  Field  offices  are  responsible  for 
the  consummation  of  agreements  with 
the- institution  in  accordance  with  dir¬ 
ectives  from  the  program  office,  and 
administering  and  making  payments 
under  such  agreements.  Specifically, 
field  offices  are  responsible  for; 

(1)  Finalizing  and  executing  the 
agreement  (where  necessary,  obtaining 
further  instructions  from  the  program 
office); 

(2)  Administering  the  agreements  in 
accordance  with  their  terms  and  con¬ 
ditions  and  making  payments  thereun¬ 
der;  and 

(3)  Providing  technical  and  adminis¬ 
trative  assistance  requested  by  pro¬ 
gram  officials. 

§  9-4.5106-3  Review  of  research  proposals. 

(a)  If,  in  the  judgment  o?  the  pro¬ 
gram  office,  an  appraisal  from  repre¬ 
sentatives  of  the  scientific  community 
is  required,  reviewers  may  be  selected 
on  the  basis  of  their  familiarity  with 
either  the  field  of  research  or  the  com¬ 
petence  of  the  investigator. 

(b)  Occasionally,  the  program  office 
may  find  it  necessary  to  obtain  addi¬ 
tional  information  from  the  research 
institution  or  to  visit  the  site.  In  some 
cases,  the  comments,  assistance,  or 
participation  of  staff  members  of  the 
appropriate  field  office  will  be  request¬ 
ed. 

(c)  At  the  time  it  reviews  a  research 
proposal,  the  sponsoring  program 
office  shall  review  the  prospective  con¬ 
tractor’s  budget  or  itemized  account  of 
the  proposed  work  and  activities  and 
the  materials,  equipment,  and  facili¬ 
ties  involved,  for  the  purpose  of  reach¬ 
ing  mutual  understanding  of  the  esti¬ 
mated  cost  of  the  research  and  the 
other  major  aspects  of  the  contem¬ 
plated  agreement.  Questions  about  the 
cost  elements  that  require  further  in¬ 
vestigation  may  be  referred  to  the  ap¬ 


propriate  field  office  when  the  agree¬ 
ment  is  authorized. 

§  9-4.5106-4  Compensation  for  personal 
services  of  professional  staff. 

(a)  In  accordar.ee  with  section  J7  of 
the  Federal  Management  Circular 
(FMC)  73-8,  the  proposing  institution 
and  DOE  must  reach  an  understand¬ 
ing  regarding  the  bssis  lor  charges 
under  the  agreement  for  personal  ser¬ 
vices  of  professional  staff  members. 
The  payroll  distribution  procedure  of 
section  J7.b  will  be  the  basis  for 
charges  for  personal  services  of  all 
nonprofessional  staff.  It  is  not  feasible 
to  establish  a  stipulated  salary  support 
during  the  proposal  and  award  process 
because  detailed  plans  cr  knowledge  of 
specific  position  or  individuals  are  not 
available. 

(b>  In  those  cases  in  which  the  pro¬ 
posing  institution  and  DOE  agree  to 
use  a  stipulated  salary  support 
amount  as  the  basis  for  charge  for  per¬ 
sonal  services  of  a  specified  profession¬ 
al  staff  member,  the  sponsoring  pro¬ 
gram  office  shall  either: 

(1)  Establish  an  appropriate  stipulat¬ 
ed  salary  support  amount  in  accor¬ 
dance  with  the  guidelines  of  FMC  73-8 
and  provide  guidance  to  the  field 
office  regarding  the  amount  of  such 
individual  stipulated  salary  support;  or 

(2)  Request  the  field  office  to  estab¬ 
lish  an  appropriate  stipulate  salary 
amount  in  accordance  with  the  guide¬ 
lines  of  FMC  73-8,  and  within  any 
limitations  established  by  the  sponsor¬ 
ing  program  office.  In  establishing  ap¬ 
propriated  stipulated  salary  support 
amounts,  it  will  be  necessary  for  the 
program  office  or  field  office  to  obtain 
information  on  the  academic  year 
salary  of  the  faculty  members  in¬ 
volved;  the  other  research  projects  or 
proposals  for  which  salary  is  allocated; 
and  any  other  duties  they  may  have, 
such  as  teaching  assignments,  adminis¬ 
trative  assignments,  supervision  of 
graduate  students,  or  other  institu¬ 
tional  activities. 

(c)  The  established  stipulated  salary 
support  amount  shall  be  provided  for 
in  the  agreements  and  shall  be  the 
basis  for  charges  for  personal  services 
for  the  specified  staff  member  (see 
section  J7.e  of  FMC  73-8  for  examples 
of  a  "significant  change”);  if  a  signifi¬ 
cant  change  in  performance  occurs, 
the  institution  has  the  responsibility 
under  FMC  73-8  to  either:  (1)  reduce 
the  charges  to  the  agreement  propor¬ 
tionately;  or  (2)  request  an  appropri¬ 
ate  amendment  of  the  agreement  to 
reflect  the  change  in  performance. 

(d)  The  agreement  should  provide 
that  if  the  alternative  in  paragraph 
(c)(1)  is  followed,  the  contractor  shall 
notify  the  contracting  officer  of  such 
reduction,  with  an  explanation  of  the 
basis  of  such  reduction.  In  accordance 
with  section  J7.e  of  FMC  73-8,  special 
provision  must  be  made  in  the  agree¬ 


ment  if  summer  salaries  are  to  be  paid 
under  the  stipulated  salary  support 
procedure;  the  agreement  should  pro¬ 
vide  specifically  for  any  stipulated 
salary  support  amount  for  summer  sal¬ 
aries  and  provide  that  any  research 
covered  by  stipulated  summer  support 
must  be  carried  out  during  the 
summer,  not  during  the  academic 
year,  and  at  the  locations  approved  in 
advance  by  the  contracting  officer. 

(e)  If  after  the  award  of  an  agree¬ 
ment,  the  contractor  wishes  to  charge 
DOE  for  the  personal  services  of  a 
professional  staff  member  for  whom  a 
stipulated  salary  support  amount  has 
not  been  established  in  the  agreement, 
the  contractor  shall  use  the  payroll 
distribution  procedure  of  section  J7.b 
of  FMC  73-8  as  the  basis  for  such 
charges,  except  as  the  parties  may 
otherwise  mutually  agree  in  writing. 

(f)  The  stipulated  salary  support 
procedure  shall  not  be  used  as  a  basis 
for  establishing  the  amount  of  a  con¬ 
tractor’s  contribution  to  the  research 
work.  In  those  cases  in  which  the  con¬ 
tractor  is  required  to  maint  ain  records 
in  support  of  a  contribution  of  the 
cost  of  professional  staff,  the  payroll 
distribution  procedure  of  section  J7.b 
of  FMC  73-8  should  be  used. 

(g)  The  certification  required  by  Ap¬ 
pendix  C  of  §9-16.5002-1  fulfills  the 
certification  requirement  of  section  K 
of  FMC  73-8  for  the  special  research 
support  agreement. 

§  9-4.5106-5  Notice  of  selection  or  rejec¬ 
tion. 

The  prog-am  office  shall  notify  the 
proposer  of  the  decision  to  support  or 
reject  the  proposal.  In  the  event  of  ac¬ 
ceptance,  this  notification  shall  advise; 
(a>  that  the  proposal  has  been  selected 
for  support  subject  to  completion  of  a 
satisfactory  agreement;  (b)  which  field 
office  will  negotiate  and  execute  the 
agreement:  and  (c)  the  DOE  assumes 
no  obligation  until  agreement  has 
been  executed.  A  copy  of  the  notice  of 
acceptance  or  rejection  shall  be  sent  to 
the  field  office  concerned.  The  notice 
shall  indicate  the  basis  for  rejection 
and  shall  constitute  DOE’s  record  of 
action  for  the  files.  If  the  proposal  is 
accepted,  a  justification  shall  be  pre¬ 
pared  in  accordance  with  9-4.5106-2. 

§  9-4.5106-6  Selection  of  field  office. 

(a)  When  the  program  office  has  de¬ 
termined  that  a  proposal  will  be  sup¬ 
ported,  a  field  office  will  be  requested 
to  make  the  final  arrangements  with 
the  institution  concerned.  Usually  the 
field  office  geographically  nearest  to 
the  research  institution  w  ill  be  select¬ 
ed,  but  occasionally  other  factors  such 
as  existing  contractual  relationships 
and  location  of  the  research  project 
will  make  the  selection  of  some  other 
field  office  desirable. 

(b)  Traineeship  agreements  under 
the  nuclear  science  and  engineering 
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traineeship  program  are  exempt  from 
the  policy  in  (a)  and  shall  continue  to 
be  assigned  to  the  Oak  Ridge  Oper¬ 
ations  Office.  Research  contracts  and 
agreements  with  foreign  educational 
institutions  shall  be  assigned  to  the 
Chicago  Operations  Office. 

(c)  Any  transfers  of  assignments  be¬ 
tween  field  offices  should  be  accom¬ 
plished  when  the  particular  agreement 
is  next  renewed  or  otherwise  modified. 
At  such  time  the  agreement  shall  be 
renumbered  in  accordance  with  DOE- 
PR  9-52.100. 

§  9-4.5106-7  Information  to  be  furnished 
to  field  offices. 

The  sponsoring  program  office  shall 
provide  the  field  office  with  an  autho¬ 
rizing  directive  early  enough  (usually 
four  weeks)  to  permit  timely  consum¬ 
mation  of  the  agreement  before  the 
work  is  scheduled  to  start.  The  follow¬ 
ing  shall  be  furnished: 

(a)  A  copy  of  the  detailed  proposal 
and  any  modifications; 

(b)  Copies  of  correspondence  with 
the  research  institution  that  are  perti¬ 
nent  to  the  completion  of  the  negotia¬ 
tion  or  that  have  some  specific  signifi¬ 
cance  as  to  the  preliminary  review  of 
arrangements  made  with  the  institu¬ 
tion;  and 

(c)  An  authorizing  directive  (general¬ 
ly  Form  DOE-799,  Procurement  Re¬ 
quest)  which: 

(1)  Authorizes  the  execution  of  a 
specific  type  of  agreement  for  a  speci¬ 
fied  term,  with  DOE  support  limited 
to  a  specified  amount  or  a  specified 
percentage  of  costs  up  to  a  specified 
support  ceiling; 

(2)  Summarizes  the  background  of 
the  proposal  and  any  pertinent  discus¬ 
sion  not  reflected  in  the  papers  at¬ 
tached  to  the  memorandum; 

(3)  Indicates  the  extent  to  which  the 
scope  of  the  work  proposed  has  been 
approved; 

(4)  Indicates  the  principal  investiga¬ 
tor  and  other  necessary  details; 

(5)  Determines  the  availability  of 
legal  authority  to  transfer  title  to 
property  and  indicates  the  total  esti¬ 
mated  cost  of  the  research  and  otiier 
major  aspects  of  the  agreement,  by 
reference  to  the  proposal  or  otherwise; 

(6)  Indicates  whether  title  to  proper¬ 
ty  to  be  acquired  under  the  agreement 
is  to  be  vested  in  DOE  or  the  contrac¬ 
tor; 

(7)  Indicates  whether  Restricted 
Data  or  other  classified  information  is 
likely  to  be  used  or  developed  in  the 
course  of  the  work  and  such  classifica¬ 
tion  and  security  determination  as 
may  be  appropriate; 

(8)  Indicates  directions  for  special 
reports,  if  any; 

(9)  Give  such  additional  information 
as  may  assist  the  field  office  in  negoti¬ 
ating  the  agr  eement;  and 

(10)  Designates  the  appropriate  or¬ 
ganizational  unit  and  individual  in  the 


program  office  that  will  have  techni¬ 
cal  cognizance  over  the  work  under 
the  agreement. 

§  9-4.5106  8  Changes  in  scope  and  level. 

After  an  agreement  has  been  autho¬ 
rized  by  the  program  oifice  but  prior 
to  execution  of  the  agreement,  the 
field  office  shall  not  approve  any  sig¬ 
nificant  change  in  technical  scope 
funding  specified  result,  performance, 
principal  investigator,  or  other  major 
aspect  of  the  work  without  prior  ap¬ 
proval  of  the  program  office. 

§  9-4.5106-9  Notification  of  agreement  ex¬ 
ecution. 

Promptly  after  execution  of  an 
agreement,  the  program  office  should 
be  notified  of  such  action. 

§9-4.5107  General. 

An  outline  of  a  standard  form  for 
special  research  support  agreements 
for  research  performed  in  facilities 
owned  or  controlled  by  the  conti  actor 
(as  distinguished  from  Government- 
owned  or  Government-controlled  fa¬ 
cilities),  is  set  forth  in  §9-16.5002-1. 
This  document  is  intended  to  provide 
a  vehicle  by  which  research  tasks  can 
be  accomplished  with  a  minimum  of 
administrative  effort.  It  is,  therefore, 
important  that  such  agreements  be 
written  so  as  to  assure  the  complete 
understanding  of  the  parties  as  to  the 
job  to  be  performed  and  the  financial 
and  administrative  details  connected 
therewith.  Of  special  consideration  is 
the  nature  of  research  contracting  as 
contrasted  to  the  procurement  of  sup¬ 
plies  and  activities  of  a  production 
nature.  Wide  latitude  in  the  conduct 
of  research  by  the  institutions  is  gen¬ 
erally  desirable  and  the  standard 
agreement  forms  are  designed  to 
permit  such  latitude  in  the  establish¬ 
ment  of  the  rights  and  obligations  of 
the  parties. 

§  9-4.5107-1  Special  research  support 
agreements. 

(a)  The  special  research  support 
agreement  outlined  in  §  9-16.5002-1,  is 
generally  used  for  basic  research  edu¬ 
cational  institutions  when  the  annual 
DOE  support  under  the  agreement 
does  not  exceed  $500,000.  It  provides 
that  DOS’s  monetary  obligation  will 
not  be  a  specified  amount,  which  is  re¬ 
ferred  to  as  the  support  ceiling,  or  a 
lower  adjusted  amount  (referred  to  as 
the  cumulative  support  cost)  If  actual 
costs  chargeable  to  DOE  during  the 
total  period  of  the  agreement  are  less 
than  expected.  The  ceiling  on  DOE’s 
monetary  support  will  be  determined 
and  established  as  a  support  ceiling  at 
the  outset  of  the  initial  agreement 
period,  generally  an  annual  period;  the 
initial  support  celling  will  be  the 
amount  of  DOE  support  made  avail¬ 
able  in  connection  with  the  initial 
agreement  period. 


(b)  If  the  parties  agree  to  extend  the 
agreement  for  an  additional  period  or 
periods  of  performance,  the  ceiling  on 
DOES  monetary  support  (support  ceil¬ 
ing)  would  be  increased  to  reflect  any 
increased  support  by  reason  of  the  ex¬ 
tended  period  or  periods.  The  costs 
chargeable  to  DOE  (support  cost)  will 
be  reported  for  each  pertinent  period 
of  the  agreement  specified  in  Appen¬ 
dix  A  (generally  an  annual  period)  in 
accordance  with  paragraphs  (b),  (c), 
and  (d)  of  this  section,  and  the  sup¬ 
port  cost  determined  for  each  such 
period  will  be  accumulated  for  all  peri¬ 
ods  of  performance,  as  will  the  sup¬ 
port  ceiling. 

(1)  The  monetary  obligation  to  the 
contractor  will  not  exceed  the  cumula¬ 
tive  support  cost  or  the  accumulated 
support  ceiling,  whichever  is  less. 

(2)  Upon  termination,  or  expiration 
of  the  total  period  of  performance,  the 
contractor  will  refund  to  DOE,  or 
make  such  other  disposition  as  the 
contracting  officer  may  direct,  any 
funds  advanced  in  excess  of  the  cumu¬ 
lative  support  cost  incuired  under  the 
agreement.  Payment  shall  be  made  in 
consideration  for  the  contractor’s  per¬ 
formance  of  research  activities  de¬ 
scribed  in  the  agreement  and  in  accor¬ 
dance  with  the  provisions  of  the  agree¬ 
ment. 

(3)  The  contractor  shall  have  the 
right  to  discontinue  performance  of 
research  under  the  agreement,  upon 
wiitcen  notice  to  the  contracting  offi¬ 
cer,  at  any  time  when  or  after  the 
total  costs  chargeable  to  DOE  equal  or 
exceed  the  support  ceiling. 

(4)  Certain  deviations  in  perfor¬ 
mance  and  other  actions  require  the 
contracting  officer’s  approval  ss  stated 
in  §9-4.5112-4;  among  other  approval 
requirements,  the  contractor  must 
obtain  the  contracting  officer’s  ap¬ 
proval  to  incur  costs  for  items  set 
forth  in  Article  A— 11(a),  during  the 
pertinent  period  stated  in  Appendix  A, 
in  excess  of  110  percent  of  the  total  es¬ 
timated  cost  specified  in  Article  A-III 
for  the  specific  period.  In  those  cases 
in  which  there  is  to  be  proportionate 
sharing  of  costs,  the  percent  of  the 
costs  to  be  borne  by  DOE  will  be  set 
forth  in  Article  A-III  of  the  agreement 
(see  paragraph  (d)  of  this  section.) 

(c)  The  contractor  will  be  required 
to  furnish  a  certified  statement 
(within  three  months  after  the  expira¬ 
tion  of  the  pertinent  agr  eement  period 
set  forth  in  Appendix  A— and  at  the 
termination  of  or  expiration  of  the 
agreement)  signed  by  an  authorized 
official  showing  the  total  cost,  support 
cost,  and  contracting  contribution,  if 
any,  for  the  prior  agreement  period. 
The  format  for  this  report  is  found  in 
§  9-16.5002-1,  Appendix  C. 

(d)  It  is  expected  that  in  many  cases 
the  contractor  will  propose  to  contrib¬ 
ute  to  the  cost  of  the  research  work. 
Such  contribution  shall  be  set  forth  in 
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Appendix  A  of  the  agreement,  either 
as  items  under  (b)  or  (c)  of  Article  A- 
II  which  will  be  contributed  solely  by 
the  contractor  without  charge  to 
DOE,  or  as  a  proportionate  cost-shar¬ 
ing  agreement  in  Article  A-III  which 
will  provide  that  the  contractor  will 
charge  DOE  only  a  specified  percent¬ 
age  of  the  actual  cost  incurred  for 
items  under  (a)  of  Article  A-1I. 

(1)  Proposed  contractor  contribu¬ 
tions  should  ordinarily  be  listed  under 
(b)(1)  of  Article  A-II  when:  the  contri¬ 
bution  is  the  principal  investigator  or 
other  senior  personnel  who  are  likely 
to  be  involved  in  the  research  woik  to 
the  same  extent  whether  their  cost  is 
included  in  or  excluded  from  propor¬ 
tionate  cost  sharing:  the  proposed  con¬ 
tribution  to  the  work  is  being  paid  for 
by  a  third  party,  e.g.,  personnel  or 
equipment  the  cost  of  which  is  being 
reimbursed  under  another  contract  or 
grant  from  public  or  private  sources; 
and  the  proposed  contribution  does 
not  involve  any  cash  expenditure  by 
the  contractor. 

(2)  Only  those  items,  the  cost  of 
which  are  to  be  charged  to  DOE  or 
proportionately  shared  by  the  cost  of 
items  under  Article  A-lI(a).  Propor¬ 
tionate  sharing  of  the  cost  of  items 
under  Article  A-II(a)  should  be  pro¬ 
vided  for  only  when  the  contractor 
agrees  to  pay  a  specified  percentage  of 
the  cost  of  all  such  items,  and  when 
such  sharing  is  expected  to  be  of  fi¬ 
nancial  benefit  to  DOE. 

(3)  -In  those  cases  in  which  there  is 
to  be  proportionate  cost-sharing,  the 
contractor  should  generally  be  encour¬ 
aged  to  continue  the  same  sharing 
ratio  throughout  the  fife  of  the  agree¬ 
ment.  so  as  to  provide  for  ease  of  ad¬ 
ministration  ana  to  a\oid  difficulties 
in  determining  proper  charges  to 
DOE.  When  the  contract  provides  for 
proportionate  cost-sharing,  it  should 
be  understood  that  DOE  will  pay  only 
the  specified  percentage  of  the  actual 
cost  of  items  under  Article  A-II(a)  in¬ 
curred  during  the  pertinent  period 
specified  in  Appendix  A,  up  to  a  maxi¬ 
mum  of  110  percent  of  the  estimated 
support  cost  set  forth  in  Article  A-III 
for  the  pertinent  period  unless  other¬ 
wise  specifically  approved  by  DOE  and 
subject  to  the  support  ceiling  set  forth 
in  Article  III: 

(e)  If  the  contractor  proposes  to  con¬ 
tribute  the  cost  of  the  principal 
investigator(s)  on  the  project  and  re¬ 
quests  that  the  contribution  be  ex¬ 
cluded  from  A-II(b),  the  contributed 
time  or  effort  should  be  shown  in  A- 
11(c),  the  contractor  would  not  be  re¬ 
quired  to  mamtain  records  regarding 
the  amount  of  effort  contributed  by 
the  principal  investigator,  and  the  con¬ 
tractor  W’ould  not  be  required  to  certi¬ 
fy  in  accordance  with  Appendix  C  of 
the  agreement  regarding  the  amount 
of  effort  contributed  by  the  principal 
investigator.  The  piincipal  investiga¬ 


tor  may  be  included  in  Article  A-II(a) 
for  purposes  of  obtaining  reimburse¬ 
ment  of  costs  during  the  summer 
months,  and  excluded  from  Article  A- 
11(a)  for  the  academic  year  if  the  con¬ 
tractor  proposes  to  contribuie  the 
costs  for  that  period.  The  agreement 
generally  will  not  require  the  contrac¬ 
tor’s  commitment  that  any  particular 
amount  of  time  or  effort  by  the  princi¬ 
pal  investigatcr(s)  or  other  personnel 
will  be  devoted  to  the  w'ork.  In  the 
event  a  proposed  contractor  contribu¬ 
tion  is  included  in  Article  A-IKbXl), 
the  agreement  should  reflect  the 
nature  and  extent  of  the  contractor’s 
intent  to  contribute  the  item  and  the 
contractor  shall  maintain  records  ade¬ 
quate  to  permit  DOE  to  determine  the 
extent  of  the  contribution.  The  con¬ 
tractor  shall  certfy,  in  accordance  with 
Appendix  C  of  the  agreement,  the 
extent  to  which  the  item  or  items 
under  Article  A-II(bXl)  have  been 
contributed.  Government-owned  prop¬ 
erty  to  bo  procured  fabricated,  or  fur¬ 
nished  under  Article  IV  cr  Article  B- 
IX  of  the  agreement  and  other  Gov¬ 
ernment-furnished  equipment,  sup¬ 
plies,  materials,  cr  services  should  be 
excluded  from  Article  A  IKa)  and 
listed  under  Article  A-II(b)(2). 

(f)  If  the  special  research  support 
agreement  outlined  in  §9-16.5002-1  is 
to  be  used  for  not-for-profit  organiza¬ 
tions  other  than  educational  institu¬ 
tions.  Article  B-XXIX.  Determination 
of  support  Cost,  should  be  revised  to 
provide  that  commercial  cost  princi¬ 
ples  (§9-15.2)  will  be  used  indetermin¬ 
ing  actual  cost,  or  the  agreement  may 
be  revised  at  the  direction  of  the  cog¬ 
nizant  headquarters  office  to  provide 
for  a  lump-sum  payment  to  the  con¬ 
tractor  in  consideration  for  its  perfor¬ 
mance  of  particular  research  at  a 
specified  level  of  effort. 

(g)  The  special  research  support 
agreement  outlined  in  §  9-16.5002-1 
may  also  be  used  to  support  research 
at  educational  institutions  in  foreign 
countries:  however,  at  the  discretion 
of  the  cognizant  headquarters  or  field 
office,  the  outline  of  §  9-16.5002-1 
maybe  revised  to  provide  for  a  lump¬ 
sum  payment  to  the  foreign  institu¬ 
tion  in  consideration  for  its  perfor¬ 
mance  of  particular  research  at  a 
specified  level  of  effort,  and  to  limit 
approval  requirements  to  those  consis¬ 
tent  with  the  nature  of  the  support  to 
the  foreign  institution.  All  such  agree¬ 
ments  with  foreign  institutions  should 
provide  that  any  unused  funds  avail¬ 
able  to  the  foreign  institutions  at  the 
end  of  the  agreement  shall  be  used  in 
a  renew’d  period,  returned  to  DOE,  or 
otherwise  disposed  of,  in  accordance 
with  DOE  instructions. 

§  9-4.5108  Personal  property. 

§  9-4.5108-1  Ownership  of  property. 

(a)  Pursuant  to  Public  Law  85-934, 
title  to  equipment  purchased  of  fabri¬ 


cated  with  funds  provided  by  DOE 
under  agreements  for  the  conduct  of 
basic  or  applied  scientific  research  at 
nonprofit  institutions  of  higher  educa¬ 
tion  or  at  nonprofit  organizations 
whose  promary  purpose  is  the  conduct 
of  scientific  research,  where  it  is  deter¬ 
mined  to  be  in  furtherance  of  the  ob¬ 
jectives  of  DOE,  may  be  vested  in  the 
contractor. 

(b)  In  addition  to  the  authority  re¬ 
ferred  to  in  paragraph  (a)  of  this  sub¬ 
section,  the  Atomic  Energy  Act  of 
1954,  as  amended,  authorizes  DOE  to 
vest  title  to  items  of  equipment  and 
other  personal  property  in  a  contrac¬ 
tor  when  the  transfer  serves  a  nuclear 
programmatic  purpose. 

(c)  A  programmatic  determination  as 
to  vesting  title  to  property  shall  be  ob¬ 
tained  from  the  cognizant  program 
office. 

(1) 'For  property  to  be  purchased  or 
fabricated  under  the  agreement,  the 
programmatic  determination  will  be 
shown  on  the  Procurement  Request 
Form  DOE-799  or  other  appropriate 
document. 

(2)  For  DOE-held  property  whether 
purchased  or  fabricated  under  the 
contract,  and  for  GSA-held  property, 
as  is  outlined  in  §  9-4.5108-2,  the  field 
will  request  (in  any  manner  considered 
appropriate)  a  programmatic  determi¬ 
nation  of  the  cognizant  program 
office. 

§  9-4.5108-2  Acquisition  of  excess  Govern¬ 
ment  personal  property. 

(a)  The  utilization  of  certain  items 
of  excess  Government  personal  prop¬ 
erty  by  educational  institutions  is  en¬ 
couraged  in  the  interest  of  conserving 
funds  otherwise  designated  lor  similar 
items  of  property  in  existing  research 
contracts  or  agreements  with  such  in¬ 
stitutions.  Excess  Government  person¬ 
al  property  includes  all  types  of  equip¬ 
ment  and  materials,  used  or  new, 
which  are  owned  by  the  Federal  Gov¬ 
ernment  and  are  no  longer  needed  by 
the  holding  Federal  agency,  but  have 
additional  useful  life.  Consistent  with 
GSA  regulations,  excess  personal 
property  may  be  furnished  to  a  con¬ 
tractor  (with  or  without  transfer  of 
title)  upon  authorization  by  DOE,  pro¬ 
vided  a  determination  is  made  that  the 
acquisition  will  result  in  a  reduction  in 
the  cost  to  the  Government  of  the 
contract  or  will  result  in  an  enhance¬ 
ment  in  the  product  or  the  benefit 
from  the  contract.  This  procedure  will 
not  normally  be  used  for  the  acquisi¬ 
tion  of  general  purpose  equipment 
(e.g.,  desks,  typewriters,  air  condition¬ 
ers). 

(b) Contractors  may  obtain  informa¬ 
tion  concerning  the  availability  of  cer¬ 
tain  kinds  of  equipment  or  materials 
by  requesting  the  cogniza.it  DOE 
office  include  them  on  the  GSA  mail¬ 
ing  list.  When  an  item  of  equipment  or 
material  is  selected,  the  contractor 
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should  reserve  it  by  notifying  the  cog¬ 
nizant  GSA  office  and  confirm  the  res¬ 
ervation  in  writing.  Availability  is  usu¬ 
ally  on  a  first-come,  first-served  basis, 
but  GSA  will  give  preference  in  a  com¬ 
peting  situation  to  these  agencies 
which  do  not  vest  title  to  property  in 
the  contractor.  The  contractor  should 
then  submit  a  Standard  Form  122, 
Transfer  Order  Excess  Personal  Prop¬ 
erty,  to  the  cognizant  DOE  office,  ac¬ 
companied  by  a  written  justification  of 
need,  including  the  estimated  cost  of 
acquisition  (e.g.,  packing,  shipping,  in¬ 
stallation,  rehabilitation,  etc.),  signed 
by  the  principal  investigator  and  an 
authorized  administration  official. 
The  written  justification  shall  contain 
a  statement  as  to  whether  or  not  the 
contractor  desires  title  to  the  proper¬ 
ty.  If  the  acquisition  is  approved,  in 
accordance  with  §9-4.5108-1(0(2),  the 
DOE  office  shall  forward  the  SF-122 
to  the  appropriate  GSA  office  with  a 
notation  as  to  whether  or  not  the 
DOE  intends  to  vest  title  to  the  prop¬ 
erty  in  the  contractor.  A  copy  of  the 
approved  SF-122  with  the  notation  re¬ 
garding  the  vesting  of  title  shall  be  re¬ 
turned  to  the  contractor.  When  the 
property  is  received,  the  contractor 
shall  forward  to  the  DOE  office  a  re¬ 
ceipted  copy  of  the  SF-122  which  lists 
the  items  of  property. 

(c)  In  those  instances  where  the 
contractor's  acquisition  of  title  has 
been  approved  by  DOE,  title  to  the 
property  shall  pass  to  the  contractor 
when  the  receipted  SF-122  is  received 
by  the  DOE  office,  pursuant  to  Article 
B-IX(b),  property  items,  of  §9- 
16.5002-1.  Contract  funds  may  be  used 
to  pay  for  all  costs  of  packing,  trans¬ 
portation,  installation,  rehabilitation, 
and  maintenance,  if  required. 

(d)  In  those  instances  where  the  con¬ 
tractor  did  not  desire  title  or  where 
the  cognizant  DOE  office  has  deter¬ 
mined  that  title  to  the  excess  property 
should  remain  in  the  Government,  the 
property  will  be  handled  as  Govern¬ 
ment  property  in  accordance  with  Ar¬ 
ticle  B-IX  of  §  9-16.5002-1. 

§  9-4.5109  Reporting  requirements. 

§  9-4.5109-1  Purpose  of  reports. 

Research  reports  from  contractors 
are  necessary  to  show  the  progress 
achieved  under  projects  receiving  DOE 
support.  In  many  instances,  the  re¬ 
search  reports  are  of  value  in  making 
information  available  to  scientists 
w’orking  on  closely  allied  problems. 

§  9-4.5109-2  Summary-200  words. 

Immediately  after  an  agreement  is 
negotiated.  Notice  of  Research  Pro¬ 
ject,  Science  Information  Exchange 
Form  No.  SI-SIE-78A  which  summa¬ 
rizes  the  purpose  and  scope  of  the  pro¬ 
ject  should  be  sent  by  the  contractor 
to  the  appropriate  field  office.  Copies 
of  the  form  may  be  obtained  from  the 


field  office  contracting  officers.  In 
connection  with  each  renewal  propos¬ 
al,  the  200-word  summary  should  be 
revised  to  include  the  significant  re¬ 
sults  and  conclusions  of  the  former 
years’  work  and  a  statement  of  the 
scope  and  objectives  of  the  following 
years. 

§  9-4.5109-  3  Progress  reports. 

Progress  reports  should  briefly  de¬ 
scribe  the  scope  of  the  investigations 
undertaken  and  the  significant  results 
obtained.  They  should  also  explain 
any  significant  differences  between 
the  actual  level  of  activity  (expressed 
in  the  various  categories  of  man 
months,  facilities  procured,  travel  per¬ 
formed,  etc.)  and  that  contemplated  in 
the  agreement. 

§9-4.5109-4  Terhnial  reports. 

Technical  reports,  reprints,  and  arti¬ 
cles  prepared  for  publication  during 
the  period  covered  should  be  listed 
with  bibliographic  references.  Re¬ 
prints  of  all  such  material  not  previ¬ 
ously  submitted  should  be  appended 
and  material  contained  in  them  need 
not  be  duplicated  in  the  report. 

§  9-4.5109-5  Special  reports. 

Special  reports  or  additional  pro¬ 
gress,  status,  or  topical  reports  may  be 
requested  wrhen  needed  by  the  appro¬ 
priate  program  office  or  field  office,  or 
may  be  submitted  as  deemed  necessary 
by  the  contractor.  For  example,  brief 
status  reports  may  be  requested  when 
developments  are  of  immediate  inter¬ 
est  or  when  a  significant  point  in  the 
investigation  has  been  reached. 


§  9-4.5109-6  Final  report 

A  final  report  summarizing  the 
entire  investigation  shall  be  required 
from  the  contractor  upon  expiration 
of  each  agreement.  Satisfatory  com¬ 
pletion  of  an  agreement  will  be  contin¬ 
gent  upon  the  receipt  of  this  report. 
The  final  report  should  follow  the  out¬ 
line  agreed  upon  for  progress  reports 
or,  when  a  project  has  extended  over  a 
long  period  of  time,  the  final  report 
may  refer  to  previously  submitted 
technical  reports  for  details  and  may 
be  a  synopsis  of  the  entire  project. 
Manuscripts  prepared  for  publication 
should  be  appended. 

§9-4.5109-7  Summary  and  distribution  of 
reports. 

A  table  summarizing  the  various 
types  of  reports,  time  for  submission, 
number  of  copies  and  distribution  is 
set  forth  below.  The  distribution  and 
schedule  of  reports  shall  be  as  pre¬ 
scribed  in  this  table,  unless  the  autho¬ 
rizing  program  office  specifies  other¬ 
wise.  Frequently,  an  annual  progress 
report  and  a  200  word  summary  are 
sufficient  for  fundamental  research, 
but  additional  reporting  may  be  re¬ 
quired  in  many  cases.  These  reports 
are  prepared  by  the  contractor  and 
submitted  to  the  appropriate  field 
office  for  distribution.  The  field  office 
shall  transmit  these  reports  with  a 
covering  memorandum  indicating:  (a) 
the  other  DOE  offices  receiving  the 
documents,  (b)  the  name  of  the  con¬ 
tractor,  and  (c)  the  agreement 
number.  Each  copy  of  the  documents 
should  bear  the  agreement  number. 


Distribution  and  Schedule  of  Documents 


Number  of  copies  for 


Type 


When  due  Field 

office  Headquarters  TIC  ext.  Headquarters 
program  Oak  Ridge  patents 
office  OGC 


1.  Summary:  200  words  on 
scope  and  purpose  (S.I.E. 
Form). 

2.  Renewal  proposal . 


3.  Annual  progress  reports .... 

4.  Other  progress  reports, 
brief  topical  reports,  etc. 
(desired  when  significant 
result  develop  or  when 
work  has  direct 
programmatic  impact). 

5.  Conference  papers . 

6.  Final  report . 


At  start  of  Initial 
contract  and  each 
renewal  period. 

Not  later  than  3  mos 
nor  earlier  than  6  mos 
before  contract 
expires. 

With  renewal  proposal, 
but  bound  separately. 

As  deemed  necessary  by 
investigator  or  as 
specifically  requested 
by  appropriate 
Headquarter  office. 

Same  as  4  abo  ve . 

When  contract  is 
completed. 


1  3 

2  4 


2  4  2 

2  4  2 


2  4  2  - 

2  2  2  1 


(a)  DOE  contract  administrator  in¬ 
forms  contractor  which  types  of  docu¬ 
ments  are  to  be  transmitted  to  TIC. 
For  each  document  so  identified,  con¬ 
tractor  sends  the  additional  copy  to 
the  contract  administrator  for  trans¬ 
mittal  to  TIC,  accompanied  by  one 
copy  of  DOE  Form  427. 


(b)  Report  shall  be  prefaced  by  an 
informative  abstract  of  no  more  than 
200  words. 

(c)  §  9-4.5109-4  requires  the  listing  of 
technical  reports,  articles,  and  pre¬ 
prints  and  the  appendage  of  reports 
not  previously  submitted. 


FEDERAL  REGISTER,  VOL  43,  NO.  73— FRIDAY,  APRIL  14,  19/8 


15894 

§  9-4.5110  Dissemination  of  results. 

§9-4.5110-1  Prompt  dissemination. 

Prompt  dissemination  of  research  re¬ 
sults  to  the  scientific  community  is  en¬ 
couraged.  Publication  in  open  litera¬ 
ture  is  recognized  as  the  normal  end 
most  desirable  means  for  reporting  the 
finding  of  unclassified  fundamental 
research.  Although  DOE  reserves  the 
right  to  utilize,  and  have  otheis  uti¬ 
lize,  to  the  extent  it  deems  appropri¬ 
ate.  the  reports  resulting  from  re¬ 
search  agreements,  DOE  will  attempt, 
to  the  maximum  extent  reasonably 
practiceable  and  consistent  with  the 
Government’s  best  interest,  to  permit 
the  institutions  and  the  authors  to 
effect  their  own  publication  in  estab¬ 
lished  technical  journals. 

§  9-4.5110-2  Publication. 

(a)  Contractors  are  urged  to  publish 
results  through  normal  publication 
channels.  As  a  further  inducement, 
page  charges  or  other  printing  assess¬ 
ments  for  publishing  articles  in  recog¬ 
nized  scientific  journals  or  any  addi¬ 
tional  costs  incurred  in  obtaining  a 
limited  supply  of  reprints  of  articles 
will  be  considered  an  appropriate 
budget  item  under  agreements  receiv¬ 
ing  DOE  support  where: 

(1)  The  document  reports  work  sup¬ 
ported  by  the  Government; 

(2)  The  charges  are  levied  impartial¬ 
ly  on  all  research  papers  published  by 
the  journal,  whether  by  non-Govern- 
ment  or  by  Government  authors; 

(3)  Payment  of  such  charges  is  in  no 
sense  a  condition  for  acceptance  of 
manuscripts  by  the  journal; 

(4)  The  journals  involved  are  not  op¬ 
erated  for  profit; 

(5)  The  author  does  not  receive  an 
emolument  for  the  research  paper; 

(b)  A  credit  line  should  be  included 
in  any  such  publication  to  indicate 
that  the  research  has  been  supported, 
in  whole  or  in  part,  by  DOE.  A  patent 
check  shall  be  made  in  advance  of  re¬ 
lease  to  the  public  of  any  material  pre¬ 
pared  for  publication.  The  contractor 
or  principal  investigator  may  publish 
contract  data  if  approved  by  DOE  in 
accordance  with  the  provisions  of  the 
Patent  Rights  clause,  §  9-9.107-5(a) 
(long  form)  or  §  9-9.107-6  (short  form). 

§  9-4.51 1 1  Extension  of  agreements. 

§  9-4.5111-1  Renewal  proposals. 

(a)  Where  additional  time,  beyond 
the  current  expiration  period,  is  re¬ 
quested  by  the  contractor  to  continue 
or  complete  the  work,  the  contractor 
should  submit  six  copies  of  a  renewal 
proposal  to  the  office  of  the  senior 
procurement  official.  Headquarters, 
not  later  than  three  months  nor  earli¬ 
er  than  six  months  before  the  date  of 
expiration  of  the  agreement.  The  sub¬ 
missions  of  a  renewal  request  shall  be 
at  the  exclusive  initiative  of  the  con- 
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tractor.  Renewal  proposals  shall  not 
be  requested  or  in  formally  stimulated 
by  DOE  employees. 

(b)  The  renewal  proposal  should  out¬ 
line  and  justify  a  program  and  budget 
for  the  succeeding  year,  showing  in 
detail  the  estimated  cost  of  the  pro¬ 
ject,  together  with  an  indication  of  the 
items  for  which  the  contractor  is  re¬ 
questing  reimbursement  or  propor¬ 
tionate  cost  sharing,  the  percentage  of 
any  such  costs  to  be  shared  by  the 
contractor,  and  any  items  to  be  con¬ 
tributed  solely  by  the  contractor.  It 
should  include  the  same  type  of  infor¬ 
mation  as  that  required  for  intitial 
proposals  or  reference  this  informa¬ 
tion  to  the  extent  contained  in  earlier 
proposals.  Any  contemplated  change 
in  program  or  scope  for  the  ensuing 
period  should  be  justified  and  ex¬ 
plained  clearly,  and  the  cost  estimates 
and  other  items  should  be  based  upon 
past  experience.  Any  deviation  from 
the  agreement  which  has  not  received 
DOE  approval,  should  be  explained  in 
detail. 

(c)  The  renewal  proposal  should  in¬ 
clude  a  financial  statement  of  the 
work  under  the  current  agreement  in¬ 
cluding: 

(1)  Total  project  costs  for  the  cur¬ 
rent  period  to  date,  indicating  the 
amount  chargeable  to  DOE; 

(2)  An  estimate  of  the  total  costs  to 
be  incurred  during  the  remainder  of 
the  current  agreement  .period,  indicat¬ 
ing  the  amount  chargeable  to  DOE; 

(3)  The  anticipated  difference,  if 
any,  between  the  accumulated  support 
cost  at  the  end  of  the  current  agree¬ 
ment  period  and  the  cumulative  DOE 
support  ceiling;  and 

(4)  A  footnote  to  show  the  estimated 
amount  of  outstanding  commitments 
for  property  at  the  end  of  the  current 
agreement  period. 

§  9-4.5111-2  Evaluation  of  requests  for  re¬ 
newals. 

(a)  Requests  for  renewals  are  evalu¬ 
ated  by  the  appropriate  program 
office  in  the  light  of: 

(1)  Progress  report  submitted  by  the 
contractor; 

(2)  Research  results  published  in  sci¬ 
entific  media; 

(3)  Field  visits  to  the  research  site  by 
technical  personnel; 

(4)  Contractor’s  performance  and 
progress; 

(5)  Continued  relevance  to  DOE's 
mission; 

(6)  Scientific  and  technical  merit  of 
the  research  and  a  comparison  of  the 
relative  importance  of  the  project  in 
relation  to  other  research  proposals., 
proposed  and  ongoing;  and 

(7)  Availability  of  funds. 

(b)  Requests  for  renewals  generally 
follow  the  same  process  of  review  and 
evaluation  of  technical  aspects  and 
funding,  preparation,  and  execution  of 
the  agreement,  and  administration  as 


a  new  project,  although  less  use  would 
normally  be  made  of  outsside  consul¬ 
tants. 

(c)  Agreements  authorized  by  pro¬ 
gram  offices  shall  not  be  extended  for 
a  new  term  or  on  an  interim  basis  or 
modified  in  scope  will  tout  specific 
prior  authorization  from  the  appropri¬ 
ate  program  office. 

§9-4.5111-3  Authorization  to  renew. 

(a)  When  a  determination  has  been 
made  to  extend  an  agreement,  the 
sponsoring  program  office  shall  pro¬ 
vide  the  field  office  with  notification 
four  v/eeks  in  advance  of  expiration  to 
permit  an  orderly  completion  of  the 
extension  agreement  before  the  expi¬ 
ration  date.  The  authorizing  directive 
should  include  generally  the  same 
type  of  information  provided  in  the 
authorization  of  a  new  agreement  in¬ 
cluding  pertinent  information  con¬ 
cerning  any  changes  in  scope  of  work, 
level  of  funding,  scheduled  dates  for 
completion  of  certain  phases  of  work, 
target  dates  for  submission  of  reports, 
etc.  The  directive  will  describe  the  re¬ 
sults  of  the  prior  support  period  and 
what  is  expected  to  be  accomplished  in 
the  new  support  period. 

(b)  An  authorization  to  renew  a  spe¬ 
cial  research  support  agreement  shall 
state  the  estimated  total  cost  of  items 
to  be  included  under  Article  A— II( a) 
of  Appendix  A  for  the  renewal  period, 
the  percentage  of  such  costs  to  be  re¬ 
imbursed  by  DOE,  and  the  amount  of 
new'  funds  authorized  to  increase  the 
support  ceiling. 

(c)  The  field  office  that  has  adminis¬ 
trative  jurisdiction  of  an  existing 
agreement,  may  extend  the  term  of  an 
existing  agreement  without  authoriza¬ 
tion  from  the  cognizant  program 
office,  provided  that: 

(1)  Any  such  extension  does  not  pro¬ 
vide  for  an  increase  in  DOE's  mone¬ 
tary  obligation  under  the  agreement; 

(2)  That  the  scope  of  work  is  not  re¬ 
vised  by  such  extension; 

(3)  That  such  extension  is  necessary 
to  permit  completion  of  the  scope  of 
work  authorized  by  Headquarters,  in¬ 
cluding  preparation  or  required  re¬ 
ports;  and 

(4)  That  ary  such  extension  will  not 
be  for  a  period  in  excess  of  90  days. 

§9-4.5112  Administration. 

§9-1.5112-1  Responsibilities  of  Program 
Offices. 

(a)  Technical  representatives  of  pro¬ 
gram  offices  will  make,  to  the  extent 
practicable,  periodic  site  visits.  A  writ¬ 
ten  summary  of  the  results  of  all  visits 
will  be  prepared  and  filed  promptly. 
Copies  of  such  reports  shall  be  for¬ 
warded  to  the  field  office  whenever 
they  contain  information  of  adminis¬ 
trative  interest  or  other  information 
pertinent  to  the  assigned  responsibil¬ 
ities  of  the  field  office.  These  visits  are 
for  the  purpose  of: 
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(1)  Determining  that  the  research  is 
being  performed  in  accordance  with 
the  agreement; 

(2)  Ascertaining  that  schedules  are 
being  met  to  insure  timely  submission 
of  interim  and  final  reports; 

(3)  Determining  whether  the  project 
has  adequate  facilities,  equipment,  and 
scientific,  technical,  and  other  person¬ 
nel  for  the  specified  research; 

(4)  Ascertaining  that  any  equipment 
requested  for  purchase  is  not  reason¬ 
ably  available  within  t  he  institution; 

(5)  Assisting  the  principal  investiga¬ 
tor  to  clarify  specific  technical  aspects 
as  work  progresses; 

(6)  Exploring  future  budget  require¬ 
ments,  but  without  making  any  com¬ 
mitments  as  to  future  funding  levtl; 
and 

(7)  Obtaining  information  regarding 
the  status  of  work  for  administrative 
arid  technical  purposes  for  the  pro¬ 
gram  sponsor. 

(b)  Program  offices  will  provide 
guidance  to  the  field  offices  in  connec¬ 
tion  with: 

(1)  Any  contractor  requests  for  ap¬ 
proval  of  proposed  deviations  or  other 
actions  requiring  DOE  approval  which 
are  brought  to  their  attention  by  field 
offices,  or  which  have  been  brought  to 
their  attention  through  site  visits,  pro¬ 
gress  reports,  or  other  agreements  or 
contacts  with  the  contractor; 

(2)  Increasing  the  obligational  au¬ 
thority  under  any  special  research 
support  agreement; 

(3)  Whether  or  not  required  contrac¬ 
tor  reports  are  satisfactory;  and 

(4)  The  renewal  or  closeout  of  agree¬ 
ments.  Instructions  should  be  provided 
at  least  four  weeks  prior  to  the  expira¬ 
tion  date  of  an  agreement. 

§9-4.5112-2  Responsibilities  of  Field  Of¬ 
fices. 

Field  offices  are  responsible  for  the 
following: 

(a)  Assisting  Headquarters  program 
offices  as  requested,  in  carrying  out 
the  functions  set  forth  in  §8-4.5112-1; 

(b)  Performing  the  necessary  admin¬ 
istrative  functions  required  by  the 
terms  of  the  agreement,  and  making 
payments  in  accordance  with  the  con¬ 
tract; 

(c)  Bringing  to  the  attention  of  the 
appropriate  Headquarters  offices: 

(1)  Any  contractor  requests  for  ap¬ 
proval  which  are  required  by  the 
agreement; 

(2)  The  upcoming  expiration  date  of 
an  agreement  whenever  required 
instructions  on  renewal  or  closeout 
have  not  been  received  on  a  timely 
basis; 

(3)  Any  request  by  a  contractor  to 
revise  an  established  stipulated  salary 
suppoit  amount,  and  any  notification 
by  a  contractor  that  It  is  reducing  the 
charges  under  the  stipulated  salary 
support  procedure  (see  §9-4.5106- 
4(c)); 


(cl)  Determining  whether  to  use  the 
Grant  Act  (Public  Law  85-934  *  or  the 
Atomic  Energy  Act  of  1954,  as  amend¬ 
ed.  as  the  authority  for  vesting  title  to 
personal  property  in  the  contractor 
when  authorised  to  do  so  pursuant  to 
§9-4.5106-7(0(6).  The  G -ant  Act  shall 
be  used  to  the  maximum  extent  con¬ 
sistent  with  the  authority  contained 
therein. 

§9-4.5112-3  Payments  under  special  re¬ 
search  support  agreements. 

(a)  Payments  will  be  made  to  con- 
tre.ctors  under  a  special  research  sup¬ 
port  agreement  in  accordance  with  its 
provision-  e  Article  B-XI  of  §  9- 
1C.5102-1).  The  letter  of  credit  proce¬ 
dures,  as  provided  for  in  Treasury 
Fiscal  Requirements  Manual.  Part  VI, 
Section  1020,  shall  he  used  to  the 
maximum  extent  feasible  when  the 
total  of  DOE  contracts  and  agree¬ 
ments  with  advance  financing  at  an  in¬ 
stitution  provides  for  a  continuing 
annual  leave  of  support  of  $250,000  or 
more.  When  the  total  DOE  contracts 
and  agreements  with  advance  financ¬ 
ing  provides  for  a  continuing  annual 
level  of  support  of  less  than  $250,000, 
DOE  shall  make  advance  payments 
covering  the  first  90  percent  of  the 
amount  of  the  new  funds  as  set  forth 
in  Article  A-IIT(b)  of  the  agreement. 
The  field  office  may  revise  Article  B- 
XI  of  §9-16.5002-1,  regarding  the 
timing  and  amounts  of  advance  pay¬ 
ments,  in  accordance  with  the  follow¬ 
ing  provisions.  The  sdvance  payments 
may  be  made  at  times  and  in  amounts 
determined  by  the  field  office,  pro¬ 
vided  that  no  single  payment  will 
exceed  45  percent  of  the  new  funds  as 
set  forth  in  Article  A-III(b)  of  the 
agreement  for  the  pertinent  period 
except  on  the  basis  of  a  request  from 
the  contractor  evidencing  that  a  speci¬ 
fied  amount  is  required  in  connection 
with  expenditures  or  commitments 
made  under  the  agreement.  The 
timing  and  amounts  of  payments 
should  be  determined  on  the  basis  of 
limiting  the  amount  of  advances  to 
the  extent  feasible,  consistent  with  ef¬ 
fective  and  efficient  administration 
and  performance  of  the  research,  for 
the  purpose  of  slowing  the  rate  of 
cash  withdrawals  from  the  Treasury 
and  thereby  decreasing  the  financing 
costs  to  the  Federal  Government.  In 
deteriraing  the  timing  and  amounts  of 
payments,  consideration  should  be 
given  to  funds  already  available  to  the 
contractor,  the  expected  expenditures 
under  the  agreement,  any  information 
from  the  contractor  regarding  the 
need  for  funds,  and  the  administrative 
cost  of  additional  payments. 

(b)  If  the  agreement  is  to  be  ex¬ 
tended  for  an  additional  period  of  per¬ 
formance  with  additional  funding, 
there  may  be  paid  at  the  time  of  ex¬ 
ecution  of  the  extension  the  amount 
withheld  from  the  expiring  period 


which,  when  added  to  the  payments 
already  made  does  not  exceed  the  new 
funds  set  forth  in  A-III(b)  for  the  ex¬ 
piring  period.  The  final  payment 
under  both  cf  the  procedures  referred 
to  in  paragraph  (a)  of  this  section 
shall  be  made  on  the  basis  of  determi¬ 
nations  by  the  contracting  officer 
that:  (1)  the  required  reports  are  satis¬ 
factory;  (2)  that  the  research  was  per¬ 
formed  in  accordance  with  the  provi¬ 
sions  of  the  agreement;  (3)  that  an  ad¬ 
ditional  payment  is  required  to  reim¬ 
burse  for  all  costs  chargeable  to  DOE: 
and  (4)  that  an  appropriate  patent 
clearance  has  been  obtained.  If  neces¬ 
sary  in  making  these  determinations, 
the  contracting  officer  should  obtain 
advice  from  the  technical  personnel  of 
the  program  office  based  upon  their 
visit*  to  and  other  contacts  with  the 
research  project  during  the  agreement 
period  as  well  as  their  technical  review 
of  the  report.  It  is  expected  that  the 
annual  progress  and  final  reports  and 
the  contractor’s  certified  cost  state¬ 
ments  will  provide  an  adequate  basis 
for  making  the  required  determina¬ 
tions.  If  the  determinations  cannot  be 
tr  ade  on  the  basks  of  a  consideration 
ol  the  reports,  visits  to  and  other  con¬ 
tacts  with  the  research  project  during 
the  agreement  period,  and  the  con¬ 
tractor’s  certified  statements,  the  con¬ 
tracting  officer  may  invoke  the  audit 
provision  of  the  agreement.  In  the 
event  the  contracting  officer  deter¬ 
mines  that  the  contractor  has  not  sat¬ 
isfied  the  contractual  undertakings, 
appropriate  steps  shall  be  taken  to 
protect  the  Government's  interests. 

§9-4.5112-4  Approval  of  deviations  in 
performance  and  other  specified  ac¬ 
tions. 

(a)  Contractors  should  inform  the 
cognizant  field  office  as  soon  as  possi¬ 
ble  of  contemplated  deviations  and 
other  proposed  actions  which  require 
DOE  approval.  Specific  deviations  and 
actions  include  the  following: 

(1)A  change  of  the  principal  investi¬ 
gator,  co- investigator,  or  other  key 
people  as  might  be  named  in  the 
agreement  or  continuation  of  the  re¬ 
search  work  for  any  one  period  in 
excess  of  three  months  without  direc¬ 
tion  by  an  approved  principal  investi¬ 
gator.  The  principal  investigator  may 
increase  or  decrease  the  amount  of 
effort  which  he  devotes  to  the  project 
without  obtaining  the  contracting  offi¬ 
cer’s  approval;  however,  a  representa¬ 
tive  of  the  institution  shall  consult 
with  the  appropriate  Headquarters 
program  representative  if  the  princi¬ 
pal  investigator  plans  to,  or  becomes 
aware  that  he  will,  devote  substantial¬ 
ly  less  effort  to  the  work  then  antici¬ 
pated  in  Article  A-I.  The  purpose  of 
such  consultation  will  be  to  determine 
what  effect,  if  any,  the  anticipated 
change  will  have  on  the  research  work 
and  what  modification  to  the  agree¬ 
ment,  if  any,  may  be  appropriate. 
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(2)  A  change  in  the  phenomenon  or 
phenomena  under  study,  i.e.,  broad 
category  of  the  research  under  the 
agreement,  requires  the  specific  writ¬ 
ten  approval  of  the  contracting  offi¬ 
cer;  ordinarily  such  changes,  if  ap¬ 
proved  by  the  contracting  officer,  will 
be  accomplished  through  a  new  agree¬ 
ment  or  modification.  The  contractor 
may  change  the  specific  objectives  in 
the  research  work  described  in  the 
agreement,  provided  it  gives  the  con¬ 
tracting  officer  prompt  notification  of 
such  changes:  and  the  contractor  may 
continue  to  follow  the  new  objectives 
while  DOE  determines  whether  it 
wishes  to  continue  the  program  under 
the  changed  approach.  Significant 
changes  in  methods  or  procedures  em¬ 
ployed  in  performing  the  research 
should  be  reported  in  the  first  techni¬ 
cal  progress  report  issued  subsequent 
to  the  changes. 

(3)  Acquisition  of: 

(i)  An  item  of  equipment  not  item¬ 
ized  in  the  agreement,  the  cost  of 
which  is  $1,000  or  more.  Approval  is 
not  required  if  the  equipment  is 
merely  a  different  model  of  an  item 
listed  in  the  agreement;  or 

(ii)  An  item  or  items  of  equipment 
the  cost  of  which  will  cause  the  total 
equipment  dollar  level  shown  in  Arti¬ 
cle  A-II(a)  of  the  agreement  to  be  in 
excess  of  125  percent  thereof.  (If  plant 
and  capital  equipment  funds  are  pro¬ 
vided  for  the  acquisition  of  equipment, 
with  title  to  be  vested  in  the  Govern¬ 
ment,  the  total  cost  of  such  shall  not 
exceed  the  amount  provided  for  such 
equipment  unless  prior  approval  has 
been  obtained.) 

(4)  Purchase  of  any  general-purpose 
equipment,  such  as  office  furniture, 
air  conditioning,  etc.,  not  specifically 
provided  for  in  Appendix  A  of  the 
agreement. 

(5)  Incurring  costs  for  items  set 
forth  in  Article  A-II(a),  during  the 
pertinent  contract  period  stated  in  Ap¬ 
pendix  A,  in  excess  of  110  percent  of 
the  total  estimated  cost  specified  in 
Article  A-III.  Charges  to  DOE  for  any 
such  costs  incurred  with  approval  of 
the  contracting  officer  shall  also  be 
subject  to  the  limitations  of  Article 
III. 

(6)  Any  proposed  foreign  travel  (de¬ 
fined  as  any  travel  outside  of  Canada 
and  the  United  States  and  its  territor¬ 
ies  and  possessions). 

(7)  Expenditures  for  domestic  travel 
in  excess  of  $500,  or  125  percent  of  the 
amount  shown  in  Article  A-II  (a)  for 
such  travel,  whichever  is  greater. 

(8)  Acquisition  of  excess  personal 
property. 

(S)  Such  other  items  as  in  the  judg¬ 
ment  of  the  program  office  or  the 
field  office,  in  specific  cases  need  to  be 
separately  identified  in  the  agreement, 
(When  plant  and  captiai  equipment 
funds  are  provided  for  the  acquisition 
of  Government  property,  the  program 


offices  may  require,  in  specific  cases, 
that  such  funds  shall  be  used  only  for 
acquiring  the  equipment  designated  in 
the  agreement  unless  prior  approval 
has  been  obtained.) 

(b)  The  field  office  will  present  (in 
any  manner  considered  appropriate) 
all  such  requests  for  approval  to  the 
cognizant  program  office  for  consider¬ 
ation,  and  will  issue  such  authoriza¬ 
tions  and  modifications  under  the 
agreement  as  are  necessary  and  appro¬ 
priate. 

(c)  Contractors  may  fce  requested  by 
the  field  office  to  provide  such  state¬ 
ments  of  the  project’s  financial  and 
program  status  as  are  believed  neces¬ 
sary  for  considering  requests  for  ap¬ 
proval. 

§9-4.5112-5  Auditing. 

(a)  As  a  part  of  the  management  of 
the  research  program  accomplished 
through  the  agreements,  auditing  of 
participating  contractors  should  be 
carried  out  by  the  field  office  adminis¬ 
tering  the  agreement.  The  purpose  of 
this  audit  program  is  to  corroborate 
that  the  participating  institutions  are 
properly  using  the  funds  and  personal 
property  provided  by  the  agreements, 
and  to  point  up  any  changes  needed  in 
the  arrangements  or  in  related  admin¬ 
istrative  requirements  in  order  to  fur¬ 
ther  the  effectiveness  of  the  agree¬ 
ments  in  accomplishing  their  intended 
programmatic  research  purposes.  In 
addition  to  the  general  objectives 
stated  above,  the  principal  specific  ob¬ 
jectives  in  the  audits  of  special  re¬ 
search  support  agreements  should  be 
to  determine:  (1)  that  the  amounts  as 
submitted  in  the  contractor’s  certified 
statement  are  accurate  and  were  in¬ 
curred  in  connection  with  the  work; 
(2)  that  satisfactory  documentary  evi¬ 
dence  is  available  in  support  of  the 
costs  incurred;  (3)  that  DOE  approval 
was  obtained  where  required;  and  (4) 
that  the  proportion  of  total  cost 
charged  to  DOE  is  in  accordance  with 
the  percentage  stipulated  in  the  agree¬ 
ment. 

(b)  The  review  of  special  research 
support  agreements  will  be  made  on  a 
selective  basis  with  the  selected 
sample  including  all  special  research 
support  agreements  where  the  con¬ 
tracting  officer  requested  that  an 
audit  be  performed  pursuant  to  the 
provisions  of  §  9-4.5112- 3(b). 

(c)  In  the  event  of  termination  prior 
to  the  expiration  date  of  a  special  re¬ 
search  support  agreement,  unless  the 
costs  incurred  by  the  contractor  are 
relatively  small  or  can  be  otherwise 
adequately  corroborated,  an  audit 
should  be  made  to  determine  the 
nature  of  the  costs  and  other  relevant 
data  for  use  in  arriving  at  a  termina¬ 
tion  settlement. 

(d)  While  audit  is  not  a  prerequiste 
to  payment  under  an  agreement,  the 
contracting  officer,  before  authorizing 


final  payment,  may  request  an  audit 
to  determine  whether  the  charges  to 
the  contract  are  proper.  If  any  such 
audits  result  in  findings  which  may  be 
of  value  to  program  offices  in  tbeir  de¬ 
terminations  regarding  selection  and 
renewal  of  research  projects,  such 
findings  should  be  made  available  to 
the  cognizant  program  office. 

§9-4.5112-6  Security. 

As  a  general  rule,  investigators 
should  not  need  access  to  classified  in¬ 
formation  in  the  conduct  of  basic  re¬ 
search  supported  or  sponsored  by 
DOE.  When,  in  the  judgment  of  the 
principal  investigator,  information  is 
developed  which  should  be  classified, 
he  will  notify  the  DOE  field  office  im¬ 
mediately.  WThen,  in  the  opinion  of  the 
cognizant  program  office,  the  w'ork 
moves  into  a  classified  area,  prompt 
steps  should  be  taken  to  notify  the 
contractor  and  the  appropriate  field 
office. 

Subpart  9-4.52  Federal  Contract  Reiearch 
Center*  (FCRCs) 

§9-4.5200  Scope. 

This  subpart  prescribes  policies  and 
procedures  to  be  followed  in  contract¬ 
ing  with  Federal  qontract  research 
centers  (FCRCs). 

§  9-4.5201  Applicability. 

The  provisions  of  this  regulation  are 
applicable  to  DOE  Headquarters  and 
field  organizations  in  the  procurement 
of  nonpersonal  services  from  Federal 
contract  research  centers.  This  policy 
does  not  apply  to  the  establishment, 
review  and  termination  of  federally 
funded  research  and  development  cen¬ 
ters  (FFRDCs),  management  and  op¬ 
eration  of  major  DOE  laboratories  and 
production  facilities,  or  to  on-site  ser¬ 
vice  contracts  of  a  continuing  nature. 

§  9-4.5202  Nature  of  FCRCs. 

(a)  Federal  contract  research  centers 
are  not-for-profit  organizations,  estab¬ 
lished  to  provide  scientific,  engineer¬ 
ing,  and  technical  analysis  services  to 
Government  agencies. 

(b)  The  services  of  FCRCs  are  uti¬ 
lized  by  agencies  because  of  needs  for 
objectivity,  freedom  from  conflicts  of 
interest,  intimate  familiarity  with  the 
sponsoring  agency’s  activities  and 
needs,  a  high  degree  of  expertise  and 
interdisciplinary  capability,  and  a  ca¬ 
pacity  to  provide  a  quick  response  to  a 
sponsor’s  needs. 

(c)  Organizations  which  compete  for 
contracts  and  subcontracts  for  hard¬ 
ware  manufacture  or  software  produc¬ 
tion  are  not  considered  FCRCs  for 
purposes  of  this  regulation. 

§  9-4.5203  Definitions. 

(a)  Program  planning.  Provides  as¬ 
sistance  (recommendations)  in  plan¬ 
ning  a  new  or  on-going  program 
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whereby  alternative  strategies,  budget 
levels  and  major  projects  require  anal¬ 
ysis  and  recommended  action. 

(b)  Systems  analysis.  Technical  and 
economic— provides  analysis  (recom- 
mindations)  to  support  DOE  decision 
makers  in  arriving  at  decisions  on 
future  direction  for  those  energy  sys¬ 
tems  included  in  program  approval 
documents  (PADs)  and  technical  de¬ 
velopment  plans. 

(c)  Systems  engineering.  That  pro¬ 
cess,  for  a  major  system,  that  analyzes 
all  interactions,  impacts  and  contin¬ 
gencies  which  might  arise  during  the 
life  of  the  system. 

(d)  Technical  monitoring.  Provides 
independent  technical  monitoring  of 
the  progress  of  R&D.  Includes  early 
warning  of  potential  technical  difficul¬ 
ties  and  cost  growth  and  assesses  alter¬ 
natives  (recommendations)  to  meet 
these  problems. 

(e)  Test  and  evaluation.  Provides  in¬ 
dependent,  authoritative  and  objective 
test  and  evaluation  of  developing  tech¬ 
nologies  to  augment  in-house  and  lab¬ 
oratory  capabilities. 

§  9-4.5204  Policy. 

It  is  DOE  policy  to  make  maximum 
practicable  use  of  invitations  for  bids, 
requests  for  proposals,  program  oppor¬ 
tunity  notices  and  program  research 
and  development  announcements  in 
order  to  solicit  competitive  proposals. 
Because  present  and  future  needs 
demand  fullest  possible  use  of  all  re¬ 
sources  in  exploring  alternative  energy 
sources  and  technologies,  it  is  DOE 
policy  to  permit  the  use  of  FCRCs  on 
a  noncompetitive  award  basis  when 
fully  justified,  and  monitored  to 
ensure  that  the  contract  is  appropri¬ 
ate  for  such  organization.  Because 
FCRCs  may  occupy  unique  positions 
in  their  relationships  to  DOE's  other 
contractors  in  the  performance  of 
work  under  the  contract,  use  of  their 
services  must  conform  to  the  subpart 
of  this  policy  entitled  "criteria  for  use 
of  FCRCs.”  When  the  use  of  an  FCRC 
has  been  justified,  procuring  organiza¬ 
tions  are  then  required  to  obtain  com¬ 
petition  among  FCRCs  to  the  extent 
feasible. 

§  9-4.5205  Criteria  for  use  of  FCRCs. 

(a)  The  following  criteria  are  factors 
which  may  justify  an  award  of  a  con¬ 
tract  to  an  FCRC. 

(1)  When,  in  order  to  avoid  a  poten¬ 
tial  conflict  of  interest,  it  is  necessary 
to  obtain  the  goods  or  services  from  an 
FCRC. 

(2)  When  it  has  been  determined 
that  the  FCRC  has  unique  skills,  capa¬ 
bilities  and  experience,  and  the  nature 
of  the  work  involves  important  DOE 
projects  requiring  support  limited  to 
the  areas  of  program  planning,  sys¬ 
tems  analysis— technical  and  econom¬ 
ic,  systems  engineering,  technical  mon¬ 
itoring  and  test  and  evaluation,  or 


(3)  When  there  are  valid  reasons  for 
obtaining  the  required  goods  or  ser¬ 
vices  on  an  urgent  basis  and  these 
goods  or  services  cannot  be  obtained  in 
a  timely  manner  within  the  Govern¬ 
ment  or  from  any  other  firm. 

(b)  While  the  foregoing  criteria  pro¬ 
vide  a  basis  for  awarding  contracts  to 
FCRCs,  it  is  necessary  to  be  continu¬ 
ously  aware  of  these  criteria  to  ensure 
their  application  and  to  limit  the  use 
of  FCRCs.  Therefore,  FCRCs  shall  not 
be  used  under  the  following  circum¬ 
stances: 

(1)  To  perform  routine  technical,  ad¬ 
ministrative  or  management  tasks; 

(2)  When  the  purpose  is  to  provide 
personal  services  rather  than  the  per¬ 
formance  of  specific  nonpersonal  tech¬ 
nical  tasks  in  support  of  designated 
programs; 

(3)  When  it  will  place  them  in  com¬ 
petition  with  commercial  firms,  or 
where  the  nature  of  the  work  requires 
the  manufacture  of  hardware  or  pro¬ 
duction  of  software; 

(4)  When  it  is  determined  they  are 
performing  work  for  commercial  firms 
that  might  tend  to  place  them  in  a 
conflict  of  interest  situation;  , 

(5)  When  the  nature  of  the  work 
does  not  involve  program  planning, 
system  analysis— technical  and  eco¬ 
nomic,  systems  engineering,  technical 
monitoring  and  test  and  evaluation; 

(6)  When  it  involves  the  Govern¬ 
ment’s  fundamental  responsibility  for 
decision  making; 

(7)  When  the  work  involves  the  day- 
to-day  direction  of  FCRC  personnel  by 
DOE; 

(8)  When  the  work  involves  FCRC 
direction  of  DOE  personnel. 

§  9-4.5206  Procedure. 

(a)  This  regulation  establishes  proce¬ 
dures  for  the  submission  evaluation 
and  selection  for  award  of  proposals 
offered  by  FCRCs  to  DOE  to  provide 
services  in  the  area  of  program  plan¬ 
ning,  systems  analysis— technical  and 
economic,  systems  engineering,  techni¬ 
cal  monitoring  and  test  and  evalua¬ 
tion.  When  a  DOE  Headquarters  or 
field  office  considers  that  the  services 
of  an  FCRC  are  appropriate,  it  shall 
prepare  a  memorandum  entitled  "Jus¬ 
tification  for  Use  of  FCRC”  when  con¬ 
sidered  to  be  in  the  nature  of  support 
services  and  submit  it  to  the  Director 
of  Administration  or  designee  for  ap¬ 
proval  prior  to  the  processing  of  the 
"justification  for  non-competitive  pro¬ 
curement.”  The  memorandum,  as  a 
minimum,  shall  address  the  following: 

(1)  The  criteria  for  use  of  FCRCs. 

(2)  Dollars,  by  fiscal  year,  obligated 
in  any  current  contracts  with  the 
FCRC. 

(3)  Description  of  all  DOE  contract 
tasks,  including  current  status,  under¬ 
taken  since  first  contract  was  awarded 
to  the  FCRC.  * 

(4)  Man-months  and  dollars,  by  task, 
for  current  FCRC  contract. 


(5)  Estimated  length  of  the  proposed 
and  any  future  contract  with  this 
FCRC. 

(6)  Other  factors  considered  of  value 
to  support  the  continued  or  initial  use 
of  the  FCRC. 

(b)  Once  the  "justification  for  use  of 
FCRC”  has  been  approved,  it  shall  be 
returned  to  the  initiating  office  that  is 
responsible  for  the  review,  concur¬ 
rences  and  approval.  The  initiating 
office  shall  then  prepare  a  "justifica¬ 
tion  for  non-competitive  procurement” 
which  shall  be  reviewed  and  approved 
in  accordance  with  DOE-PR  9-3.805- 
51(d).  Once  the  required  concurrences 
and  approvals  have  been  obtained  the 
initiating  office  can  then  arrange, 
through  the  appropriate  procurement 
office,  for  the  renegotiation  and  award 
of  a  contract  to  an  FCRC. 

§  9-4.5207  Ground  rules  for  contracts  with 
FCRCs. 

(a)  Fixed  fee  shall  be  determined  in 
accordance  with  DOE-PR  Subpart  9- 
3.808-51  entitled  “Contracts  with  not- 
for-profit  organizations  (other  than 
educational  institutions).” 

(b)  Contracts  will  generally  be  writ¬ 
ten  for  no  more  than  a  three  year 
period  and  usually  funded  on  an 
annual  basis  to  permit  flexibility  as  to 
whether  to  proceed  with  the  following 
year. 

(c)  It  is  suggested  that  60  days  prior 
to  the  annual  funding  date,  the  con¬ 
tractor  be  required  to  submit  a  written 
status  report  indicating  progress  to 
date  versus  planned  accomplishments, 
man-years  expended  to  date  versus 
planned  and  an  explanation  of  any 
variations.  This  report  shall  be  submit¬ 
ted  to  the  program  office  with  an  in¬ 
formation  copy  to  the  Director  of  Pro¬ 
curement  and  Contracts  Management 
or  designee. 

Swbpart  9-4.53  Resolution  of  Measurement 

Differences  Concerning  Source  and  Special 

Nucieor  Material  Transfers 

§  9-4.5300  Source  and  special  nuclear  ma¬ 
terial  transfers. 

This  subpart  describes  principles  re¬ 
garding  the  resolution  of  measure¬ 
ment  differences  which  should  be  used 
as  guides  in  the  preparation  of  con¬ 
tracts  or  other  agreements  by  DOE  in 
which  monetary  payments  or  credits 
depend  on  the  quantity  and  quality  of 
source  and  special  nuclear  material. 

9 

§  9-4.5301  Contract,  lease,  or  agreement. 

(a)  Every  such  contract  or  agree¬ 
ment  should  contain  a: 

(1)  Description  of  the  material  to  be 
transferred; 

(2)  Provision  specifying  the  method 
by  which  the  quantity  and  quality  are 
to  be  measured  and  reported; 

(3)  Provision  specifying  the  proce¬ 
dures  to  be  used  in  resolving  any  dif¬ 
ferences  arising  as  a  result  of  such 
measurements; 


FEDERAL  REGISTER,  VOL.  43,  NO.  73 — FRIDAY,  APRIL  14,  1978 


15898 


PROPOSED  RULES 


(4)  Provision  providing  for  the  use  of 
an  umpire  to  settle  unresolved  differ¬ 
ences  in  the  analytical  samples;  and 

(5)  Provision  specifying  in  detail 
which  party  shall  bear  the  costs  of  re¬ 
solving  a  difference  and  what  consti¬ 
tutes  such  costs. 

Cb)  The  provisions  providing  for  res¬ 
olution  of  measurement  differences 
must  be  such  that  resolution  is  alw  ays 
accomplished  while  at  the  same  time 
minimizing  any  advantage  one  party 
must  have  over  the  other. 

Subpsr*  9-4.54  Contract*  o«d  Subcontract* 
Utilizing  Spacio*  Nuclear  Materia! 

§  9-4.5400  Scope. 

This  subpart  sets  forth  policies  for 
furnishing  special  nuclear  material, 
for  fabricating  end  items  using  special 
nuclear  material,  and  for  conversion 
or  scrap  recovery  of  special  nuclear 
materials. 

§  9-4.5401  Defintition. 

For  purpose  of  this  subpart,  special 
nuclear  material  means  “uranium  en- 
triched  in  the  isotope  U  ***,  U 235  and 
plutonium  other  than  PU 

§  9-4.5402  Policies. 

(a)  Special  nuclear  material  will  be 
furnished  by  DOE  for  use  under  fixed- 
price  contracts  and  subcontracts,  at 
any  tier,  which  call  for  the  production 
of  special  nuclear  products,  including 
fabrication  and  conversion,  for  Gov¬ 
ernment  use.  (The  contractor  or  sub¬ 
contractor  must  have  the  appropriate 
license  or  licenses  to  receive  the  spe¬ 
cial  nuclear  material.  The  Nuclear 
Regulatory  Commission  is  the  licens¬ 
ing  agency.) 

(b)  Contracts  and  subcontracts  for 
fabrication  of  end  items  using  special 
nuclear  material  generally  shall  be  of 
the  fixed-price  type.  Cost-type  con¬ 
tracts  or  subcontracts  for  fabrication 
shall  be  used  only  with  the  approval  of 
the  head  of  the  procuring  activity,  and 
this  approval  authority  sha’l  not  be 
redelegated. 

(c)  Contracts  and  subcontracts  for 
conversion  of  scrap  recovery  of  special 
nuclear  material  shall  be  of  a  fixed- 
price  type  except  as  otherwise  ap¬ 
proved  by  the  senior  procurement  offi¬ 
cial,  Headquarters,  or  the  head  of  the 
procuring  activity. 

Subpart  9-4.55 — Multiyear  Procurement 
§  9-4.5509  Scope. 

(a)  This  subpart  sets  forth  policies 
and  procedures  applicable  to  competi¬ 
tive  procurements  on  a  fixed-price 
basis  for  known  requirements  of  sup¬ 
plies  or  services  over  a  multiyear 
period  when  the  total  funds  required 
are  not  available  for  the  entire  pro¬ 
curement  at  the  time  the  procurement 
contract  is  executed.  This  subpart 
does  not  apply  to  long-term  contracts 


which  are  fully  obligated  at  the  time 
of  execution,  or  which  are  otherwise 
specifically  authorized  by  law  (e.g., 
section  16 lu.  of  the  Atomic  Energy 
Act  of  1954,  as  amended). 

(b)  The  policy  in  §9-4.5502  shall  be 
applied  to  cost-type  contractor  pro¬ 
curements. 

§  9-4.5501  Description  of  multiyear  proce¬ 
dure. 

(a)  Multiyear  procurement  Is  a 
method  for  competitive  contracting 
for  known  requirements  for  supplies 
or  services,  in  quantities  and  total  cost 
not  in  excess  of  planned  requirements 
for  five  years  set  forth  in  approved 
DOE  programs,  even  though  the  total 
funds  ultimately  to  be  obligated  by 
the  contract  are  not  available  to  the 
contracting  officer  at  the  time  of  en¬ 
tering  into  the  contract.  Under  this 
method,  contract  quantities  are  bud¬ 
geted  for  and  financed  in  accordance 
with  the  program  year  for  which  each 
quantity  is  authorized.  This  procedure 
provides  for  solicitation  of  prices  based 
either  on  award  of  the  current  one- 
year  program  quantity  only,  or  in  the 
alternative,  on  the  total  multiyear 
quantities.  Award  is  made  on  whichev¬ 
er  of  these  two  alternative  bases  re¬ 
flects  the  lowest  unit  prices  to  the 
Government.  If  award  is  made  on  the 
multiyear  basis,  funds  are  obligated 
only  for  the  first  year’s  quantity,  with 
succeeding  years’  contract  quantities 
funded  annually  thereafter.  In  the 
event  funds  are  not  made  available  to 
support  one  or  more  succeeding  years’ 
quantities,  cancellation  is  effected. 
The  contractor  is  protected  against 
loss  resulting  from  cancellation  by 
contract  provisions  allowing  reim¬ 
bursement  of  unrecovered  nonrecur¬ 
ring  costs  considered  in  pricing  the 
items  subsequently  cancelled. 

Co)  Under  this  procedure: 

(1)  Nonrecurring  costs  are  distribut¬ 
ed  over  a  larger  number  of  units,  thus 
narrowing  any  price  advantage  of  a 
firm  already  in  production; 

(2)  There  is  a  greater  assurance  of 
depreciation  recovery  for  capital  in¬ 
vestment;  and 

(3)  The  competitive  base  is  broad¬ 
ened  with  better  prospects  for  lower 
prices,  where  firms  otherwise  might  be 
unwilling  or  unable  to  compete. 

§9-4.5502  Policy. 

(a)  The  multiyear  procurement 
method  is  to  be  used  to  the  maximum 
extent  consistent  with  the  require¬ 
ments  of  this  subpart  in  order  to:  stim¬ 
ulate  maximum  realistic  competition 
by  minimizing  competitive  disadvan¬ 
tage  or  disinterest  in  procurements  in¬ 
volving,  at  least  initially,  substantial 
startup  costs  or  make-ready  expense; 
or  obtain  lower  prices  in  those  pro¬ 
curements  which  provide  opportunity 
for  substantial  cost  savings  and  other 
advantages  through  assurance  of  con¬ 


tinuity  of  production  or  service  over 
longer  periods  of  time. 

(b)  The  multiyear  procurement 
method  shall  not  be  used. 

(1)  If  funds  covering  the  procure¬ 
ment  are  limited  by  statute  for  obliga¬ 
tion  during  the  fiscal  year  in  which 
the  procurement  contract  is  executed; 

(2)  When  the  supply  or  service  being 
procured  is  regularly  produced  or  pro¬ 
vided  and  offered  for  sale  in  substan¬ 
tial  quantities  In  a  commercial  market 
reasonably  available; 

(3)  For  quantities  in  excess  of  the 
planned  requirements  set  forth  in,  or 
in  support  of,  current  approved  DOE 
program  and  financial  plans  or  for  pe¬ 
riods  in  excess  of  five  years;  or 

(4)  When  any  one  of  the  criteria  set 
forth  in  §  9-4.5503  is  not  present. 

(c)  In  any  multiyear  procurement,  it 
is  DOE  policy  to  consider  the  desir¬ 
ability  of  obtaining  options  to  renew 
the  contract  for  reasonable  periods  at 
prices  not  to  Include  any  nonrecurring 
costs  such  as  charges  for  plant  and 
equipment  already  amortized,  In  addi¬ 
tion,  where  a  multiyear  procurement 
involves  an  intitial  Investment  in  plant 
and  equipment  which  will  constitute 
an  appreciable  portion  of  the  cost  of 
contract  performance,  it  is  DOE  policy 
to  consider  the  desirability  of  reserv¬ 
ing  the  right,  upon  payment  of  the  un- 
amortized  portion  of  the  plant  or 
equipment,  to  take  title  thereto  under 
appropriate  circumstances. 

§  9-4.5503  Criteria  for  use  of  multiyear 
procurement. 

All  of  the  following  criteria  must  be 
met  in  order  to  procure  on  a  multiyear 

basis: 

(a)  Reduced  unit  prices  can  be  rea¬ 
sonably  anticipated  over  successive 
annual  procurements  by  reason  of 
elimination  or  reduction  of  repetitive 
startup  costs  or  contingent  expense. 
Including  such  costs  or  expenses  as 
preproducticn  engineering,  special 
equipment  or  tooling,  plant  rearrange¬ 
ment,  and  assembly,  training,  or  trans¬ 
portation  of  a  specialized  work  force; 

(b)  There  is  reasonable  expectation 
that  effective  competition  can  be  ob¬ 
tained: 

(c)  There  are  known  requirements 
for  the  supplies  or  services  to  be  pro¬ 
cured.  and  relatively  stable  production 
or  service  can  be  reasonably  anticipat¬ 
ed  throughout  the  multiyear  period; 

(d)  The  design  and  specifications  of 
the  item  or  the  character  of  the  ser¬ 
vice  are  expected  to  remain  relatively 
stable  for  the  multiyear  periods;  and 

(e)  The  items  being  procured  are  not 
regularly  manufactured  and  offered 
for  sale  in  substantial  quantities  in  the 
commercial  market,  except  that  (1) 
when  quantities  to  be  procured  by  the 
Government  represent  a  substantial 
portion  of  the  total  market  and  would 
require  special  manufacturing  runs  for 
all  or  substantially  all  of  the  Govem- 
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ment’s  requirements  and  (2)  signifi¬ 
cant  cost  savings  would  result  from 
multi-year  procurement. 

§  9-4.5504  Exceptions. 

Exception,  by  reason  of  some  over¬ 
riding  consideration,  from  any  limita¬ 
tion  set  forth  in  §  9-4.5502  or  from  any 
of  the  criteria  set  forth  in  §9-4.5503 
shall  not  be  made  unless  approved  by 
the  senior  procurement  official.  Head¬ 
quarters. 

§  9-4.5505  Method  of  solicitation. 

Formal  advertising,  including  two- 
step  formal  advertising,  is  the  pre¬ 
ferred  method  for  use  in  multiyear 
procurement.  In  cases  where  the 
period  of  production  is  such  that  a 
contingency  for  labor  and  material 
costs  is  likely  otherwise  to  be  included 
in  the  multiyear  contract  price,  the 
contracting  officer  should  normally 
use  a  provision  for  price  escalation. 

§  9-4.5505  Procedure  to  be  followed  in 
multiyear  procurement. 

Solicitations  shall  include  the  infor¬ 
mation  described  in  the  following 
paragraphs,  as  appropriate. 

§  9-4.5506-1  Requirements. 

State  the  requirements,  separately 
identified  by  bid  or  proposal  item  in 
the  schedule,  for  (a)  the  first  program 
year;  and  (b)  the  multiyear  procure¬ 
ment  including  the  quantities  for  each 
program  year  thereunder. 

§  9-4.5506-2  Previous  competition. 

When  previous  production  procure¬ 
ments  of  the  item  have  been  made 
with  competition: 

(a)  Include  a  provision  that  a  price 
may  be  submitted  for  the  total  re¬ 
quirements  for  the  first  program  year, 
or  for  the  total  multiyear  require¬ 
ments,  or  both: 

(b)  When  competition  in  future  pro¬ 
curements  of  the  items  would  be  im¬ 
practicable  after  award  of  a  contract 
covering  the  first  program  year  quan¬ 
tity  alone,  and  the  head  of  the  procur¬ 
ing  activity  determines  that,  in  order 
to  eliminate  the  posstbiltiy  of  a  first 
program  year  "buy-in,”  these  provi¬ 
sions  will  be  in  the  best  interests  of 
the  Government,  include  provisions 
that  a  price  may  be  submitted  only  for 
the  total  multiyear  quantity  and  that 
prices  on  a  single-year  basis  will  not  be 
considered  for  any  purpose;  or 

(c)  A  provision  that  if  only  one  re¬ 
sponsive  offer  on  the  multiyear  re¬ 
quirement  is  received  from  responsible 
offeror,  the  Government  reserves  the 
right  to  cancel  the  solicitation  and  re¬ 
solicit  on  a  oncyear  basis  by  whatever 
procedures  are  then  appropriate. 

§  9-4.5506-3  No  previous  competition. 

When  there  has  been  no  previous 
competition  for  the  production  of  the 
item: 


(a)  Include  provisions  that  a  price 
must  be  submitted  for  the  total  re¬ 
quirements  of  the  first  program  year, 
that  a  price  may  be  submitted  for  the 
total  multiyear  quantity,  or  that  a  tid 
or  offer  on  the  multiyear  quantity 
only  will  be  condidered  nonresponsive; 
and  a  provision  that  if  only  one  re¬ 
sponsive  bid  or  offer  on  the  multiyear 
requirements  is  received  from  a  re¬ 
sponsible  bidder  or  offeror,  the  Gov¬ 
ernment  reserves  the  right  to  disre¬ 
gard  the  bid  or  offer  on  the  multiyear 
quantity  and  to  make  an  award  only 
for  the  first  program  year  require¬ 
ments; 

(b)  When  competition  in  future  pro¬ 
curements  of  the  items  would  be  im¬ 
practical  after  award  of  a  contract  cov¬ 
ering  the  first  program  year  quantity 
alone,  and  the  head  of  the  procuring 
activity  determines  that,  in  order  to 
eliminate  the  possibility  of  a  first  pro¬ 
gram  year  "buy-in,”  these  provisions 
will  be  in  the  best  interest  of  the  Gov¬ 
ernment,  include  provisions  that  a 
price  may  be  submitted  only  for  the 
total  multiyear  quantity  and  that 
prices  on  a  single-year  basis  will  not  be 
considered  for  any  purpose:  or 

(c)  A  provision  that  if  only  one  re¬ 
sponsive  bid  or  offer  on  the  multiyear 
requirements  is  received  from  a  re¬ 
sponsible  bidder  or  offeror,  the  Gov¬ 
ernment  reserves  the  right  to  cancel 
the  solicitation  and  resolicit  on  a 
single-year  basis  by  whatever  proce¬ 
dures  are  then  appropriate. 

§  9-4.5506-4  Pricing-unit  price. 

Include  a  provision  that  the  unit 
price  of  each  item  or  service  in  the 
multiyear  requirement  shall  be  the 
same  for  all  years  included  therein 
and  that  the  portion  of  the  cost  of  any 
plant  and  capital  equipment  amortized 
as  a  cost  of  performance  should  not 
exceed  the  ratio  between  the  period  of 
performance  and  the  anticipated 
useful  commercial  life  of  such  plant  or 
equipment. 

§  9-4.5506-5  Comparison  criteria. 

Provide  criteria  for  comparing  the 
lowest  evaluated  submission  on  the 
first  program  year’s  requirement 
against  the  lowest  evaluated  submis¬ 
sion  on  the  multiyear  requirements. 

§  9-4.5506-6  Single  year  and/or  multiyear 
award. 

When  the  solicitation  permits  bids 
or  offers  on  either  the  first  program 
year  requirements  or  the  multiyear  re¬ 
quirements,  or  both,  include  a  provi¬ 
sion  that  in  the  event  the  Government 
determines  prior  to  award  that  only 
the  first  program  year  quantities  are 
actually  required,  the  Government 
may  evaluate  bids  or  offers  on  the 
first  program  year  requirements. 

§  9-4.5506-7  Cancellation  ceiling. 

Include  a  provision  indicating 
whether  or  not  cancellation  ceilings 


are  applicable  to  the  multiyear  pro¬ 
curement  and,  if  appropriate,  a  provi¬ 
sion  setting  forth  a  separate  cancella¬ 
tion  ceiling  (on  a  percentage  basis)  ap¬ 
plicable  to  each  year  subject  to  cancel¬ 
lation. 

§  9-4.5506-8  Schedule  provision. 

Include  a  provision  directing  atten¬ 
tion  to  the  multiyear  features  of  the 
solicitation,  and  to: 

(a)  the  limitation  of  price  and  con¬ 
tractor  performance  clause  which 
limits  the  payment  obligation  of  the 
Government  to  the  requirements  of 
the  first  program  year  and  to  those  of 
such  succeeding  program  years  as  may 
be  funded  by  the  Government; 

(b)  the  cancellation  clause  which 
allows  the  Government  to  cancel,  by  a 
specified  date  or  within  a  specified 
period,  all  remaining  program  years; 
and 

(c)  the  cancellation  ceiling  set  forth 
in  the  schedule. 

§  9-4.5506-9  Quantity  Obligation. 

Include  a  statement  that  award  will 
not  be  made  on  less  than  the  quantity 
stated  as  the  first  program  year  re¬ 
quirements. 

§4.5507  Establishment  and  revision  of 
cancellation  ceilings. 

(a)  The  term  "cancellation”  as  used 
in  multiyear  procurement  refers  only 
to  the  cancellation  of  the  total  re¬ 
quirements  of  all  remaining  program 
years.  Such  cancellation  results  from 
notification  from  the  contracting  offi¬ 
cer  to  the  contractor  of  nonavailability 
of  funds  for  contract  performance  for 
any  subsequent  program  year,  or  fail¬ 
ure  of  the  contracting  officer  to  notify 
the  contractor  that  funds  have  been 
made  available  for  performance  of  the 
succeeding  program  year’s  require¬ 
ment.  For  each  program  year  except 
the  last,  the  contracting  officer  shall 
establish  a  cancellation  ceiling  applica¬ 
ble  to  the  remaining  program  years 
which  are  subject  to  cancellation.  Can¬ 
cellation  ceilings  will  be  lower  for  each 
succeeding  program  year  in  that  such 
ceilings  must  exclude  all  amounts  allo¬ 
cable  to  items  included  in  prior  pro¬ 
gram  years.  Such  ceilings  shall  be  ex¬ 
pressed  in  the  schedule  and  shall 
apply  to  all  bidders  alike.  The  reduc¬ 
tion  in  the  cancellation  ceilings  per¬ 
centage  for  each  program  year  shall 
be  tn  direct  proportion  to  the  reduc¬ 
tion  in  the  quantity  remaining  subject 
to  cancellation.  For  example,  if  the 
total  nonrecurring  costs  are  estimated 
at  10  percent  of  the  total  multiyear 
price  arid  program  year  quantities  for 
five  years  are  30,  30,  20,  10,  and  10,  the 
cancellation  percentage  after  deduct¬ 
ing  3  percent  for  the  first  program 
year,  would  be  7  percent,  4  percent,  2 
percent,  and  1  percent  of  the  total 
multiyear  price  applicable  to  the 
second,  third,  fourth,  and  fifth  pro- 
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gram  years,  respectively.  In  determin¬ 
ing  cancellation  ceilings,  the  contract¬ 
ing  officer  must  estimate  reasonable 
preproduction,  labor  learning,  and 
other  nonrecurring  costs,  to  be  in¬ 
curred  by  an  “average”  prime  or  sub¬ 
contractor  which  would  be  applicable 
to  and  which  normally  would  be  amor¬ 
tized  in  all  items  to  be  furnished  under 
the  multiyear  requirements.  They  in¬ 
clude  such  costs  as  plant  rearrange¬ 
ment,  initial  spoilage,  pilot  runs,  and 
unrealized  labor  learning.  They  shall 
not  include  any  costs  of  labor  or  mate¬ 
rials,  or  other  expenses,  (except  as  in¬ 
dicated  above)  which  might  be  in¬ 
curred  for  production  of  the  items  sub¬ 
ject  to  cancellation  for  each  program 
year.  The  total  estimate  must  then  be 
compared  with  the  base  estimate  of 
the  procurement  cost  to  arrive  at  a 
reasonable  percentage  figure.  To  per¬ 
form  this  calculation,  it  is  essential 
that  the  contracting  officer  obtain  in- 
house  engineering  cost  estimates 
which  will  identify  the  detailed  recur¬ 
ring  and  nonrecurring  costs,  and  indi¬ 
cate  labor  learning  implications.  Can¬ 
cellation  dates  for  each  program  year's 
requirements  shall  be  established  with 
due  regard  for  production  lead  time 
and  the  date  by  which  funding  there¬ 
for  can  reasonably  be  accomplished. 

(b)  Original  cancellation  ceilings 
may  be  revised  if  information  devel¬ 
oped  after  issuance  of  a  solicitation 
discloses  that  such  ceilings  are  not  re¬ 
alistic.  In  the  case  of  formal  advertis¬ 
ing,  such  changes  shall  be  by  amend¬ 
ment  of  the  invitation  for  bids  prior  to 
bid  opening.  In  two-step  formal  adver¬ 
tising,  discussion  conducted  during  the 
first  step  may  indicate  the  need  for  re¬ 
vised  ceilings  in  step  two.  Negotiations 
with  offerors  in  a  negotiated  procure¬ 
ment  may  provide  information  requir¬ 
ing  a  change  in  cancellation  ceilings 
for  all  offerors,  prior  to  final  negotia¬ 
tion  and  contract  award.  In  order  to 
assure  that  all  interested  sources  of 
supply  are  thoroughly  aware  of  how 
multiyear  procurement  is  accom¬ 
plished,  use  of  presolicitation  or 
prebid  conferences  may  be  advisable. 
During  such  conferences  the  contract¬ 
ing  officer  should  ascertain  whether 
escalation  provisions  are  appropriate 
and  whether  the  propsed  cancellation 
ceiling  is  adequate. 

§  4.5508  Funds  obligation — contingent  li¬ 
abilities. 

For  each  program  year’s  require¬ 
ment,  funds  shall  be  obligated  to  cover 
the  quantities  to  be  delivered  thereun¬ 
der. 

§  4.5509  Payment  for  cancellation. 

In  the  event  of  a  cancellation,  the 
contractor  is  entitled  to  payment  as 
consideration  therefor  in  accordance 
with  the  terms  of  the  cancellation 
clause  in  an  amount  not  to  exceed  the 
cancellation  ceiling. 


§  4.5510  Schedule  provision  limiting  pay¬ 
ment  obligation. 

The  schedule  shall  contain  a  provi¬ 
sion  limiting  the  payment  obligation 
of  the  Government  to  a  monetary 
amount  therein  described  as  being 
available  for  contract  performance. 
Such  amount  for  the  first  program 
year’s  requirements  shall  be  inserted 
by  the  contracting  officer  upon  award 
of  the  contract  and  shall  be  modified 
for  successive  program  years  upon 
availability  of  funds  for  such  years. 

§  4.5511  Termination  for  convenience. 

In  the  event  of  a  total  termination 
for  the  convenience  of  the  Govern¬ 
ment,  including  items  subject  to  can¬ 
cellation,  the  Government’s  obligation 
shall  not  exceed  the  amount  set  forth 
in  the  schedule  as  available  for  con¬ 
tract  performance,  plus  the  applicable 
amount  established  as  the  cancellation 
ceiling. 

§  4.5512  Evaluation. 

(a)  Evaluation  of  offers  in  a  mul¬ 
tiyear  procurement  involves  not  only 
the  determination  of  the  lowest  over¬ 
all  evaluated  cost  to  the  Government 
for  both  alternatives,  the  multiyear 
procurement  and  the  first  program 
year’s  procurement;  it  also  involves 
the  comparison  of  the  cost  of  buying 
the  total  requirement  under  a  mul¬ 
tiyear  procurement  with  cost  of 
buying  the  total  requirement  in 
successive  independent  procurements. 
All  the  factors  to  be  considered  for  the 
various  evaluations  involved  shall  be 
set  forth  in  the  solicitation. 

(b)  In  the  event  the  Government  de¬ 
termines,  prior  to  award,  that  only  the 
first  program  year’s  quantities  are  ac¬ 
tually  required,  the  procurement  will 
no  longer  be  evaluated  on  a  multiyear 
basis  if  the  solicitation  permits  bids 
and  offers  on  either  the  first  program 
year  requirements  or  the  multiyear  re¬ 
quirements  or  both,  only  bids  or  offers 
on  the  first  program  year  require¬ 
ments  will  be  evaluated.  If  the  solicita¬ 
tion  does  not  permit  the  submission  of 
prices  on  a  single-year  basis,  the  single 
year  requirement  will  be  resolicitated. 

(c)  The  cancellation  ceiling  shall  not 
be  a  factor  for  valuation.  Unless  Gov¬ 
ernment  administrative  costs  incident 
to  annual  procurement  methods  and 
contract  administration  can  be  reason¬ 
ably  established  and  supported,  they 
shall  not  be  used  as  a  factor  for  evalu¬ 
ation.  When  administrative  costs  are 
to  be  used  in  evaluation  the  dollar 
amount  to  be  used  shall  be  stated  in 
the  solicitation. 

(d)  Delivery  destinations  may  be  un¬ 
known  for  certain  quantities  due  to 
the  extended  duration  of  contract  per¬ 
formance.  In  such  cases,  destinations 
shall  be  developed  on  the  basis  of  best 
estimates;  a  definite  place  or  places 
shall  be  designated  in  the  solicitation 
as  the  point  to  which  transportation 


costs  will  be  computed  (but  only  for 
the  purpose  of  evaluating  bids  or  pro¬ 
posals);  and  the  solicitation  shall  con¬ 
tain  the  notice  required  by  FPR  1- 
19.202-7. 

(e)  When  Government  production 
and  research  property  is  provided,  the 
use  of  such  property  may  be  on  a  rent- 
free  basis.  In  this  event,  the  solicita¬ 
tion  shall  set  forth  a  detailed  descrip¬ 
tion  of  the  procedure  to  be  followed 
and  the  factors  to  be  considered  for 
the  elimination  of  competitive  advan¬ 
tage.  The  amount  added  for  evalua¬ 
tion  to  each  offeror's  unit  price  for  the 
first  program  year  requirement  shall 
also  be  added  to  his  unit  price  for  the 
multiyear  requirements. 

(f)  When  the  solicitation  requires 
the  submission  of  prices  on  the  first 
program  year’s  requirements,  bids  or 
offers  which  submit  prices  on  the  mul¬ 
tiyear  requirements  only  shall  be  re¬ 
jected  as  nonresponsive. 

(g)  When  the  solicitation  provides 
for  submission  of  prices  only  for  the 
total  multiyear  quantity,  submission 
of  prices  for  the  single-year  quantity 
will  be  disregarded  for  any  purpose 
but  will  not  render  the  bid  or  offer 
nonresponsive  as  to  any  alternate  mul¬ 
tiyear  submission  by  the  same  bidder 
or  offeror. 

(h)  To  determine  the  lowest  evaluat¬ 
ed  unit  price,  compare  the  lowest  eval¬ 
uated  bid  or  offer  on  the  first  program 
year  alternative  against  the  lowest 
evaluated  bid  or  offer  on  a  multiyear 
alternative  as  follow's; 

(1)  Multiply  the  evaluated  unit  price 
for  each  item  of  the  lowest  evaluated 
bid  or  offer  on  the  first  program  year 
alternative  times  the  total  number  of 
units  of  that  item  required  by  the  mul¬ 
tiyear  alternative,  and  then 

(2)  Take  the  sum  of  these  products 
for  all  the  items,  plus  the  dollar 
amount  of  any  administrative  costs  of 
the  Government  which  are  to  be  used 
in  the  evaluation,  and  finally 

(3)  Compare  this  result  against  the 
total  evaluated  price  of  the  lowest  bid 
or  offer  on  the  multiyear  alternative. 

§  9-4.5513  Award. 

Award  shall  be  made  to  that  respon¬ 
sible  offeror  whose  offer,  conforming 
to  the  solicitation,  will  be  most  advan¬ 
tageous  to  the  Government,  price  and 
other  factors  considered.  In  no  event 
shall  award  be  made  at  an  unreason¬ 
able  price. 

§  9-4.5514  Special  clauses  for  use  in  mul¬ 
tiyear  contracts. 

All  multiyear  awards  made  under 
the  multiyear  procurement  method 
described  herein  shall  contain  the 
clauses  set  forth  in  §  9  -7. 
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Subpart  9-4.57  Program  Opportunity  Noticot 
for  Commercial  Oemonitration*. 

§9-4.5700  Scope. 

This  subpart  establishes  procedures 
for  the  submission,  evaluation,  and  se¬ 
lection  of  competitive  concept  propos¬ 
als  offered  in  response  to  program  op¬ 
portunity  notices  (PONs)  issued  by 
DOE  to  accelerate  the  demonstration 
of  the  technical  feasibility  and  com¬ 
mercial  application  of  all  potentially 
beneficial  nonnuclear  energy  sources 
and  utilization  technologies. 

§  9-4.5701  Applicability. 

This  subpart  applies  to  demostra- 
tions  performed  by  individuals,  educa¬ 
tional  institutions,  other  not-for-profit 
or  non-profit  organizations,  and  com¬ 
mercial  or  industrial  organizations,  or 
other  private  entities,  or  by  any  public 
entities,  including  state  and  local  gov¬ 
ernment,  but  not  other  Federal  agen¬ 
cies.  For  purposes  of  this  subpare, 
commercial  demonstration  projects  In¬ 
clude  pilot  plants  demonstrating  tech¬ 
nological  advances  and  field  demon¬ 
strations  of  new  methods  and  proce¬ 
dures,  and  demonstration  of  prototype 
commercial  applications  for  the  explo¬ 
ration,  development,  production, 
transportation,  conversion,  and  utiliza¬ 
tion  of  energy  resources. 

§  9-4.5702  Policy. 

§9-4.5702-1  General. 

(a)  It  is  DOE’s  intent  to  encourage 
the  submission  of  proposals  to  acceler¬ 
ate  the  demonstration  of  the  techni¬ 
cal,  operational,  economic,  and  com¬ 
mercial  feasibility  and  environmental 
acceptability  of  particular  energy 
technologies,  systems,  subsystems,  and 
components.  Program  opportunity  no¬ 
tices  will  be  used  to  provide  informa¬ 
tion  concerning  scientific  and  techno¬ 
logical  areas  encompassed  by  DOE's 
program.  DOE  shall,  from  time  to 
time,  issue  program  opportunity  no¬ 
tices  for  proposals  for  demonstrations 
of  various  forms  of  non  nuclear  energy 
and  technology  utilization. 

(b)  Synopsis  of  the  notice  shall  be 
published  in  the  Commerce  Business 
Daily  prior  to  or  concurrent  with  re¬ 
lease.  In  addition,  the  notice  shall  be 
circulated  directly  to  potentially  Inter¬ 
ested  individuals,  private  and  public 
entitites  (excluding  Federal  agencies) 
and  associations  thereof  to  the  maxi¬ 
mum  extent  feasible.  Special  attention 
in  this  regard  should  be  given  to  small 
business  concerns  to  insure  that  they 
are  given  every  opportunity  to  partici¬ 
pate  in  such  procurements.  Consider¬ 
ation  should  be  given  to  distributing 
the  announcement  to  all  eligible  enti¬ 
ties  which,  during  the  preceding  two 
years,  have  expressed  an  interest  in 
participating  in,  or  entering  into  ar- 
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rangements  for,  commerical  demon¬ 
stration  in  the  particular  energy  field. 

§  9-4.5702-2  Determination  to  use  and  ap¬ 
proval  of  content. 

(a)  Determination  to  use. 

(1)  Before  the  PON  is  selected  by 
the  program  office  as  the  appropriate 
solicitation  procedure,  a  written  pro¬ 
gram  determination  shall  be  made  to 
show  that  the  conditions  in  §  9-4.5702- 
3  exist  to  support  the  conclusion  that 
the  use  of  the  PON  procedure  is  both 
necessary  and  appropriate.  The  deter¬ 
mination  must  not  be  merely  conclu- 
sory  but  shall  be  supported  by  specific 
facts  and  explanations. 

(2)  The  senior  program  official  or 
designee  may  approve  the  determina¬ 
tion  with  the  prior  concurrence  of  the 
designee  of  the  senior  procurement  of¬ 
ficial,  Headquarters. 

(3)  The  approved  determination 
shall  accompany  the  PON  file  through 
the  preparation,  concurrence,  approv¬ 
al.  and  issuance  phases. 

(b)  Approval  of  content. 

( 1 )  When  the  dollar  amounts  are  less 
than  SEB  level  a  PON  may  be  origi¬ 
nated  at  whatever  level  is  consistent 
with  the  program  objectives  estab¬ 
lished  by  the  senior  program  official. 

(2)  When  a.  source  evaluation  board 
is  not  required,  notices  may  be  ap¬ 
proved  by  the  senior  program  official 
or  designee  after  prior  concurrence  by 
the  designee  of  the  senior  procure¬ 
ment  official.  Headquarters,  and 
Counsel. 

(3)  When  a  SEB  is  required,  notices 
shall  be  reviewed  and  approved  by  the 
SEB  after  prior  concurrence  by  the 
designee  of  the  senior  procurement  of¬ 
ficial,  Headquarters,  Counsel,  and  the 
senior  program  official  or  designee. 

(4)  All  PONs  will  be  issued  by  the 
cognizant  head  of  the  procuring  activ¬ 
ity  or  designee. 

§  9-4.5702-3  Federal  support  criteria. 

In  determining  the  appropriateness 
of  DOE  involvement  through  the  PON 
mechanism  in  any  particular  area  of 
demonstration  activity  consideration 
shall  be  given  to  the  extent  to  which 
the  proposed  undertaking  meets  Fed¬ 
eral  support  criteria  including,  but  not 
limited  to,  the  following: 

(a)  the  urgency  of  public  need  for 
the  potential  results  of  the  research, 
development,  or  demonstration  effort 
is  high,  and  it  is  unlikely  that  similar 
results  would  be  achieved  in  a  timely 
manner  in  the  absence  of  Federal  as¬ 
sistance; 

(b)  the  potential  opportunities  for 
non-Federal  interests  to  recapture  the 
investment  in  the  undertaking 
through  the  normal  commercial  utili¬ 
zation  of  proprietary  knowledge 
appear  inadequate  to  encourage  timely 
results; 

(c)  the  extent  of  the  problems  treat¬ 
ed  and  the  objectives  sought  by  the 
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undertaking  are  national  or  wide¬ 
spread  in  their  significance; 

(d)  the  opportunities  to  induce  non- 
Federal  support  of  the  undertaking 
through  regulatory  actions,  end-use 
controls,  tax  and  price  incentives, 
public  education,  or  other  alternatives 
to  direct  Federal  financial  assistance 
are  limited; 

(e)  the  degree  of  risk  of  loss  of  in¬ 
vestment  inherent  in  the  research  is 
high,  and  the  availability  of  risk  cap¬ 
ital  to  the  non-Federal  entities  which 
might  otherwise  engage  in  the  field  of 
the  research  is  inadequate  for  the 
timely  development  of  the  technology; 

(f)  the  magnitude  of  the  investment 
appears  to  exceed  the  financial  capa¬ 
bilities  of  potential  non-Federal  par¬ 
ticipants  in  the  research  to  support  ef¬ 
fective  efforts; 

(g)  the  research,  development,  and 
application  objectives  anticipated  by 
the  activities  or  facilities  proposed; 

(h)  the  economic,  environmental, 
and  societal  significance  which  a  suc¬ 
cessful  demonstration  may  have  for 
the  national  fuels  and  energy  system; 
and 

(i)  the  availability  of  non-Federal 
participants  to  construct  and  operate 
the  facilities  or  perform  the  activities 
associated  with  the  proposal  and  to 
contribute  to  the  financing  of  the  pro¬ 
posal. 

§  9  -4.5702-4  Information  to  be  included  in 
program  opportunity  notices. 

Each  program  oportunity  notice 
shall  include: 

(a)  the  goal  of  the  intended  demon¬ 
stration  effort; 

(b)  a  time  schedule  for  submission 
of,  and  action  on,  proposals: 

(c)  evaluation  criteria,  including  an 
indication,  when  determined  practica¬ 
ble  to  do  so,  of  the  approximate  cost 
and  time  duration  contemplated  for 
individual  projects  resulting  from  the 
notice; 

(a)  program  policy  factors; 

(e>  an  indication  that  additional  in¬ 
formation,  consistent  with  the  overall 
concepts  and  approaches  developed  in 
the  proposal,  may  be  required  regard¬ 
ing  the  statement  of  work  and  the  pro¬ 
posed  budget  (e.g.,  a  notice  that  a  de¬ 
tailed  cost  breakdown  may  be  required 
from  the  proposers  being  considered); 

(f)  such  other  information,  terms,  or 
conditions  that  shall  apply  to  the  pra- 
ticular  program  opportunity  notices; 

(g)  place  for  and  manner  of  submis¬ 
sion;  and, 

(h)  a  late  proposal  provision  (see 
FPR  1-3.802-1). 

§  9-4.5702-5  Information  to  be  provided  in 
proposals  offered  pursuant  to  program 
opportunity  notices. 

All  proposals  should  be  specific  and, 
as  a  minimum,  include  the  informa¬ 
tion  set  forth  below: 

(a)  name  and  address  of  the 
entity(ies)  submitting  the  proposal; 
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(b)  date  of  preparation  of  submis¬ 
sion; 

<c)  type  of  entity(ies)  (public,  includ¬ 
ing  state  and  local  governments,  and 
private,  including  profit  and  nonprofit 
organizations  and  educational  institu¬ 
tions); 

(d)  concise  title  and  abstract  of  the 
proposed  demonstration  project  for 
which  assistance  or  participation  is 
being  sought; 

(e)  an  outline  and  discussion  of  the 
proposed  demonstration  which  shall  if 
applicable  and  to  the  extent  possible, 
specifically  address  and  reference  the 
evaluation  criteria  and  include; 

(1)  Specification  of  the  technology; 

(2)  Proposed  statement  of  work  to  be 
performed; 

(5)  Description  of  prior  pilot  plant 
operating  experience  with  the  technol¬ 
ogy: 

(4)  Preliminary  design  of  the  demon¬ 
stration  plant; 

(5)  Time  tables  containing  proposed 
construction  or  fabrication  and  instal¬ 
lation  and  operation  plans; 

(6)  Budget-type  estimates  of  con¬ 
struction  or  fabrication  and  operating 
costs; 

(7)  Description  and  proof  of  title  to 
land  for  proposed  site,  natural  re¬ 
sources,  electrictiy  and  water  supply, 
and  logistical  information  related  to 
access  to  raw  materials  to  construct 
and  operate  the  plant  and  dispose  of 
salable  products  from  the  plant, 

(8)  Assessment  of  the  environmental 
impact  of  the  proposed  plant  and 
plans  for  disposal  of  wastes  resulting 
from  the  operation  of  the  plant; 

(S)  Plans  for  commercial  use  of  the 
technology  if  the  demonstration  is 
successful; 

(10)  Plans  for  continued  use  of  the 
plant  if  the  demonstration  is  success¬ 
ful; 

(11)  Plans  for  dismantling  of  the 
plant  if  the  demonstration  is  unsuc¬ 
cessful  or  otherwise  abandoned; 

(12)  Form  and  amount  of  assistance 
or  participation  being  sought; 

(13)  Form  and  amount  of  funding,  or 
other  contribution  to  be  provided  by 
the  proposer,  including  proposed  dis¬ 
position  of  revenues  generated;  and, 

(14)  The  extent  to  which  the  pro¬ 
posed  expenditures  would  constitute 
permanent  (non-severable)  improve¬ 
ment  to  property  new  owned  by  the 
Govenment;  and  proposed  plans  for 
the  disposal  (through  acquisition  by 
the  offeror  or  otherwise)  of  any  such 
improvements. 

The  information  called  for  under  this 
section  relates  primarily  to  a  demonsr- 
tation  project  involving  the  construc¬ 
tion  and  operation  of  a  “plant.”  In  in¬ 
stances  where  the  proposed  project 
concerns  a  demonstration  that  does 
not  involve  a  plant  (for  example,  the 
demonstration  of  a  process,  apparatus, 
or  device),  the  program  opportunity 
notice  shall  state  what  additional  in- 
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formation  is  to  be  submitted  with  the 
proposal; 

(f)  Names  of  the  key  personnel  to  be 
involved,  brief  biographical  informa¬ 
tion,  including  relevant  experience; 

(g)  A  current  financial  statement; 

(h)  Period  for  which  proposal  is 
valid; 

(i)  Names  and  telephone  numbers  of 
proposer’s  primary  business  and  tech¬ 
nical  personnel  who  DOE  may  context 
during  evaluation  or  negotiation; 

(j)  Each  proposal  containing  techni¬ 
cal  data  or  proprietary  or  business 
confidential  information,  wbich  the 
proposer  intends  to  be  used  by  DOE 
for  evaluation  purposes  only,  should 
be  marked  on  the  cover  sheet  with  the 
}i  *end  prescribed  in  §  9  -3.150-4;  and 

(k)  Signature  and  title  of  an  official 
of  the  proposing  organization  autho¬ 
rised  to  contractually  obligate  such  or¬ 
ganization. 

§  9-4.5703  Assistance  and  participation. 

§  9-4.5703-1  Forme  of  assistance  and  par¬ 
ticipation. 

In  providing  for  demonstation.  DOE 
may  utilize  various  forms  of  Federal 
assistance  and  participation.  These  in¬ 
clude  but  are  not  limited  to: 

(a)  Contracts; 

(b)  Grants; 

(c)  Loans; 

(d)  Incentives,  including  financial 
awards,  to  individual  inventors; 

(e)  Joint  Federal-industry  demon¬ 
stration  corporation 

(f)  Federal  purchase(s)  or  guaran¬ 
teed  price  of  the  products  of  the  dem¬ 
onstration  project;  and 

(g)  Cooperative  agreements. 

A  program  opportunity  notice  may 
highlight  a  particular  iorm(s)  of  assis¬ 
tance  or  participation  deemed  most 
suitable  to  a  proposed  demonstration 
or.  when  justified,  limit  consideration 
of  assistance  or  participation  to  a  par¬ 
ticular  form(s). 

§  9-1.3703  2  Cost  participation. 

The  provisions  contained  in  Subpart 
9-4.59  outlining  DOE’S  cost  participa¬ 
tion  policy  shall  apply  to  proposals 
hereunder. 

§  9-4.5704  Method  and  criteria  for  evalua¬ 
tion  and  selection. 

(a)  General  policy. 

(l)  Information  contained  in  propos¬ 
als  offered  in  response  to  PONs  shall 
be  handeled  in  accordance  with  the 
policies  and  procedures  set  forth  in 
§9-3.150  pertaining  to  the  marking 
and  handling  of  proprietary  data  and 
privileged  business  information. 

(2)  Late  proposals,  modifications  of 
proposals,  and  withdrawals  of  propos¬ 
als  shall  be  handled  in  accordance 
with  FPR  1-3.802-1. 

(b)  Selection. 

(1)  When  any  individual  proposal, 
together  with  later  phases  of  the  same 


project,  is  estimated  to  meet  the  SEB 
dollar  threshold,  comprehensive  evalu¬ 
ation  shall  be  conducted  by  a  specially 
constituted  board  which  shall  follow 
procedures  and  documentation  re¬ 
quirements  of  the  SEB  Handbook 
modified  as  appropriate  to  conform  to 
the  solicitation  process  as  set  forth 
herein. 

(2)  When  no  Individual  proposal  is 
expected  tc  meet  the  SEB  dollar 
threshold,  proposals  submitted  in  re¬ 
sponse  to  a  PCN  will  be  evaluated  by  a 
panel  which  shall  be  appointed  by  the 
cognizant  program  office.  The  panel 
will  be  composed  of  program  office 
aiid  other  personnel,  including  repre¬ 
sentatives  of  Procurement  and  Coun¬ 
sel,  and,  as  deemed  appropriate  by  the 
appointing  official,  supplemented  by 
personnel  from  other  Government 
agencies.  The  r  presentatlve  of  Coun¬ 
sel  will  be  a  nonvoting  member  of  the 
panel.  Personnel  from  DOE  prime 
management  oj  operating  contractors 
may  be  used  as  advisors  to  the  panel 
when  their  services  are  necessary  and 
available.  Care  is  to  be  taken  in  the  se¬ 
lection  of  these  personnel  so  as  to 
avoid  any  actual  or  apparent  conflicts 
of  interest. 

(c)  Evaluation  criteria.  The  evalua¬ 
tion  criteria  shall  be  specified  in  the 
notice.  The  criteria  below,  to  the 
extent  applicable,  as  well  as  any  addi¬ 
tional  criteria  stated  in  the  program 
opportunity  notice,  shall  be  consid¬ 
ered: 

(1)  The  overall  technical  feasibility 
of  the  proposed  effort; 

(2)  The  contribution  which  the  pro¬ 
posed  effort  in  expected  to  make  to 
DOE  in  carrying  out  its  program  re¬ 
sponsibilities,  including,  but  not  limit¬ 
ed  to  solving  energy  extraction  and 
storage,  transportation,  conversion, 
waste  utilization,  and  conservation 
problems; 

(3)  The  capabilities,  related  experi¬ 
ence,  facilities,  instrumentation,  or 
techniques  which  the  proposer  pos¬ 
sesses  and  offers,  and  which  are  con¬ 
sidered  to  be  integral  factors  for 
achieving  the  objective(s)  of  the  pro¬ 
posal; 

(4)  The  Qualifications,  capabilities, 
and  experience  of  the  proposed  key 
personnel; 

(5)  The  ability  of  the  proposer  to 
furnish  necessary  financial  support; 

(6)  The  proposed  cooperative  ar¬ 
rangement  agreements  among  the  par¬ 
ticipants,  and  form  of  management  of 
the  activities;  and, 

(7)  Plans  for  involvement  of  the 
small  business  community. 

(d)  Program  policy  factors.  Program 
policy  factors  are  those  factors  which, 
while  not  appropriate  indicators  of  a 
proposal’s  individual  merit  (e.g.,  tech¬ 
nical  excellence,  proposer's  ability, 
cost,  etc.),  are  relevant  and  essential  to 
the  process  of  choosing  which  of  the 
proposals  received  and  scored  will. 
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taken  together,  best  achieve  the  pro¬ 
gram  objectives.  All  such  factors,  to 
the  degree  it  is  practicable  to  do  so, 
shall  be  specified  in  the  notice  so  as  to 
notify  proposers  that  factors  which 
are  essentially  beyond  their  control 
will  affect  the  selection  process.  The 
following  are  examples  of  possible  pro¬ 
gram  policy  factors: 

(1)  It  is  desirable,  because  of  the 
nature  of  the  energy  source,  the  type 
of  projects  envisioned,  or  limitations 
of  past  effortvS,  to  select  for  award  or 
support  a  group  of  demonstration  pro¬ 
jects  with  a  broad  of  specific  geo¬ 
graphic  distribution: 

(2)  It  is  desirable  to  select  for  award 
or  support  projects  from  diverse  types 
and  sizes  of  proposing  organizations; 

(3)  It  is  desirable  to  select  for  award 
or  support,  a  group  of  projects  which 
represent  a  diversity  of  methods,  ap¬ 
proaches,  applications,  or  kinds  of 
work;  or 

(4)  It  is  desirable  due  to  the  nature 
of  certain  projects  or  proposing  orga¬ 
nizations  to  select  for  award  or  sup¬ 
port  duplicative  or  complementary  ef¬ 
forts  or  projects. 

(e)  Selection  officals.  The  selection 
official  will  be  the  senior  program  offi¬ 
cial  when  the  estimated  value  of  any 
individual  proposal,  together  with 
later  phases  of  the  project,  is  expected 
to  be  greater  than  the  $5  million  level 
required  in  an  SEB,  unless  otherwise 
designated  by  the  head  of  the  agency. 
If  the  value  of  any  individual  proposal 
is  not  expected  to  exceed  the  level  re¬ 
quired  by  an  SEB  the  selection  official 
may  be  either  the  Senior  program  offi¬ 
cial  or  designee. 

(f)  Intermediate  evaluation.  Prior  to 
making  a  comprehensive  evaluation  of 
a  proposal,  the  SEB,  or  the  receiving 
office  when  an  SEB  is  not  required, 
shall  determine  that  it: 

(1)  Contains  sufficient  technical, 
cost,  and  other  required  information 
to  enable  comprehensive  evaluation; 
and 

(2)  Has  been  signed  by  a  responsible 
official  of  the  proposing  organization 
or  a  person  authorized  to  obligate 
such  organizations. 

If  the  proposal  does  not  meet  these  re¬ 
quirements,  a  comprehensive  evalua¬ 
tion  shall  not  be  made.  In  such  a  case 
a  prompt  reply  shall  be  sent  to  the 
proposer,  indicating  the  reason(s)  for 
its  not  being  selected  for  award  or  sup¬ 
port  under  the  PON. 

(g)  Comprehensive  evaluation.  The 
basic  task  in  the  evaluation  and  selec¬ 
tion  of  proposals  for  award  or  support 
is  to  assess  their  relative  merit  in 
order  to  determine  which  of  them 
offer  the  greatest  likelihood  for 
achievement  of  the  program  objectives 
stated  in  the  notice,  considering  tech¬ 
nical  quality,  ability  of  the  proposer, 
estimated  cost,  and  other  relevant  fac¬ 
tors.  Proposals  which  survive  interme¬ 
diate  review  shall  be  evaluated  by  a 


SEB  or  a  panel,  as  applicable,  in  accor¬ 
dance  with  the  criteria  stated  in  the 
notice.  The  source  selection  official 
will  select  proposals  for  support  or 
award  from  the  findings  established 
by  a  SEB  or  a  panel,  as  applicable.  In 
this  latter  process,  the  selection  offi¬ 
cial  will  take  into  account  the  relevant 
program  policy  factors  in  order  to  de¬ 
termine  the  mix  of  proposed  projects 
which  will  best  further  specific  pro¬ 
gram  goals.  The  relevant  program 
policy  factors,  wrhen  reasonably  ascer¬ 
tainable,  shall  be  predetermined  and 
specified  in  the  notice.  All  findings 
and  selections  are  to  be  documented, 
signed,  and  maintained  to  provide  an 
adequate  record  of  the  proceedings. 

§  9-4.5705  Aw  ard  or  support. 

While  only  those  proposals  which 
best  meet  the  needs  of  the  program  as 
specified  in  the  announcement  will  be 
considered  for  award  or  support,  DOE 
may  accept  for  award  or  support  all, 
none,  or  any  number  or  part,  of  the 
proposals  submitted. 

§  9-4.5706  Unsolicited  proposals  for  com¬ 
mercial  demonstrations. 

See  DOE-PR  9-4.954. 

§  9-4.5707  Optional  two-step  method. 

Where  a  large  number  of  proposals 
are  anticipated,  proposals  may  be 
limited  to  technical  considerations 
with  cost  proposals  subsequently  re¬ 
quested  from  those  proposers  whose 
technical  proposals  are  evaluated  as 
technically  acceptable. 

Subpart  9-4.58 — Program  Research  and 
Development  Announcements 

§  9-4.5800  Scope. 

These  requlations  establish  proce¬ 
dures  for  the  submission,  evaluation, 
and  selection  for  award  or  support  of 
proposals  offered  in  response  to  specif¬ 
ic  program  research  and  development 
announcements  (PRDA’s)  issued  by 
DOE  to  conduct  research,  develop¬ 
ment,  and  related  activities  in  the 
energy  field. 

§  9-4.5801  Applicability. 

These  regulations  may  be  applied  to 
arrangements  by  DOE  to  conduct,  or 
participate  in  joint  or  cooperative 
proj-  ects  for  research,  development, 
and  related  activities  with  individuals, 
private  entities  (including  educational 
insitutions,  not-for-profit  or  non-profit 
organizations,  and  commercial  or  in¬ 
dustrial  organizations),  or  public  enti¬ 
ties  (including  state  and  local  govern¬ 
ments,  but  not  Federal  agencies),  pro¬ 
vided,  however,  that  the  conditions  set 
forth  in  §  9-4.5302-l(c)  exist. 

§  9-4.5802  Policy  and  prerequisites. 

§  9-4.5802-1  General. 

(a)  PRDA’s  are  used  to  provide  po¬ 
tential  proposers  with  information 


concerning  DOE’S  interest  in  entering 
into  arrangements  for  research,  devel¬ 
opment,  and  related  projects  in  speci¬ 
fied  areas  of  interest.  It  is  DOE’s 
intent  to  solicit  the  submission  from 
individuals,  private  entities  (including 
educational  institutions,  not-for-profit 
nonprofit,  and  commercial  and  indus¬ 
trial  organizations),  or  public  entities 
(including  state  and  local  govern¬ 
ments.  but  not  Federal  agencies)  ideas 
which  will  serve  as  a  basis  for  re¬ 
search.  development,  and  related  ac¬ 
tivities  in  the  energy  field.  Further¬ 
more,  it  is  DOE’s  desire  to  encourage 
the  involvement  of  small  and  minority 
business  concerns  in  research  and  de¬ 
velopment  undertaken  pursuant  to 
PRDA’s. 

(b)  This  mechanism  is  not  to  replace 
existing  procurement  procedures 
where  a  requirement  can  be  sufficient¬ 
ly  defined  for  solicitation  under  stan¬ 
dard  advertised  or  negotiated  procure¬ 
ment  procedures.  Similarly,  it  is  not  to 
inhibit  or  curtail  the  submission  of  un¬ 
solicited  proposals.  However,  a  propos¬ 
al  which  is  submitted  as  though  it 
were  unsolicited  but  is  in  fact  germane 
to  an  extent  PRDA  will  be  treated  as 
though  submitted  in  response  to  the 
announcement  or  returned  without 
action  to  the  proposer,  at  the  propos¬ 
er’s  option.  Further,  this  mechanism  is 
not  to  be  used  in  a  competitive  situa¬ 
tion  where  it  is  appropriate  to  negoti¬ 
ate  a  study  contract  to  obtain  analysis 
and  recommendations  to  be  incorpo¬ 
rated  in  the  subsequent  issuance  of  a 
request  for  proposals. 

(c)  the  PRDA  is  to  be  used  only 
where: 

(1)  Research  and  development  is  re¬ 
quired  within  broadly  defined  areas  of 
interest  to  support  program  goals  but 
it  is  difficult,  if  not  impossible,  to  de¬ 
scribe  in  any  reasonable  degree  of 
detail  the  nature  of  the  work  contem¬ 
plated  because  of: 

(1)  The  multiplicity  of  possible  ap¬ 
proaches,  within  the  current  state  of 
the  art,  available  for  solving  the  prob¬ 
lems; 

(ii)  The  desirability  of  involving  a 
broad  spectrum  of  organizations  in 
seeking  out  solutions  to  the  problems 
posed; 

(iii)  The  expectation  that  many  indi¬ 
vidual  proposers  will  have  unique 
qualifications  or  specialized  capabili¬ 
ties  which  will  enable  them  to  perform 
portions  of  the  research  or  develop¬ 
ment  program  (without  necessarily 
possessing  the  qualifications  to  per¬ 
form  the  entire  program)  so  that  the 
overall  support  may  be  broken  into 
segments  which  cannot  be  ascertained 
in  advance;  and 

(iv)  The  desirability  of  fostering  new 
and  creative  solutions. 

(2)  Consistent  with  (1)  above,  it  is 
anticipated  that  choices  will  have  to 
be  made  among  dissimilar  concepts, 
ideas,  or  approaches;  and 
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(3)  It  is  determined  that  a  broad 
range  of  organizations  exist  that 
would  be  capable  of  contributing  to¬ 
wards  the  overall  research  and  devel¬ 
opment  goals  indentified  in  (1)  above. 

(d)  The  announcement  will  be  syn- 
opsized  in  the  Commerce  Business 
Daily  prior  to  or  concurrent  with  re¬ 
lease.  In  addition,  the  announcement 
shall  be  circulated  directly  to  interest¬ 
ed  individuals,  private  and  public  enti¬ 
ties  (excluding  Federal  agencies),  and 
associations  thereof  to  the  maximum 
extent  feasible.  Special  attention  in 
this  regard  should  be  given  to  small 
and  minority  business  concerns  to 
insure  that  they  are  given  every  op¬ 
portunity  to  participate  in  such  pro¬ 
curements.  The  orginating  program 
office  should  consider  distributing  the 
announcement  to  all  eligible  entities 
which,  during  the  preceding  2  years, 
have  expressed  an  interest  in  partici¬ 
pating  in,  or  entering  into  arrange¬ 
ment  for,  research  or  development  in 
the  particular  energy  field. 

§  9-4.5802-2  Determination  to  use  and  ap¬ 
proval  of  content. 

(a)  Determination  to  use.  (1)  Before 
the  PRDA  is  selected  by  the  program 
office  as  the  appropriate  solicitation 
procedure,  a  written  program  determi¬ 
nation  shall  be  made  to  show  that  the 
conditions  in  §  9-4.5202-l(c)  exist  to 
support  the  conclusion  that  the  use  of 
the  PRDA  procedure  is  both  necessary 
and  appropriate.  The  determination 
must  not  be  merely  conclusory  but 
shall  be  supported  by  specific  facts 
and  explanations.  If  no  individual 
award  under  the  PRDA  is  anticipated 
to  exceed  $2  million,  the  senior  pro¬ 
gram  official  or  designee  may  approve 
the  determination  with  the  prior  con¬ 
currence  of  the  designee  of  the  senior 
procurement  official,  Headquarters. 

(2)  If  any  individual  award  is  antici¬ 
pated  to  exceed  $2  million,  the  deter¬ 
mination  as  required  in  1.  shall  in  ad¬ 
dition  explain  why  the  PRDA  proce¬ 
dure  is  more  appropriate  than  existing 
procurement  procedures  for  soliciting 
proposals.  Determinations  above  $2 
million  require  recommendation  by 
the  senior  program  official  or  desig¬ 
nee,  concurrence  by  the  designee  of 
the  senior  procurement  official,  Head¬ 
quarters,  and  approval  by  the  senior 
procurement  official.  Headquarters. 

(3)  The  approved  determination 
shall  accompany  the  FRDA  file 
through  the  preparation,  concurrence, 
approval,  and  issuance  phases. 

(b)  Approval  of  content.  (1)A  PRDA 
may  be  originated  at  whatever  level  is 
consistent  with  the  program  objectives 
established  by  the  senior  program  offi¬ 
cial. 

(2)  The  PRDA  content  may  be  ap¬ 
proved  by  the  senior  program  official 
or  designee  after  prior  concurrence  by 
Counsel  and  the  senior  procurement 
official,  Headquarter’s  designee. 


(3)  All  PRDA's  will  be  issued  by  the 
cognizant  head  of  the  procuring  activ¬ 
ity  or  designee. 

§  9-4.5802-3  Information  to  be  included. 

Each  PRDA  shall  include: 

(1) A  summary  of  the  area(s)  of  pro¬ 
gram  interest,  expanded  as  appropri¬ 
ate,  to  include  problems  and  objec¬ 
tives; 

(2)  A  time  schedule  for  submission 
of,  and  action  on,  proposals; 

(3)  Information  to  be  provided  in  the 
proposals; 

(4)  Evaluation  criteria; 

(5)  Program  policy  factors; 

(6)  Other  information,  terms  and 
conditions  which  shall  apply  to  the 
particular  PRDA; 

(7)  Place  for,  and  manner  of,  submis¬ 
sion; 

(8)  A  unique  number  for  identifica¬ 
tion  purpose; 

(9)  A  statement  notifying  potential 
proposers  that  an  announcement  does 
not  commit  DOE  to  pay  »ny  proposal 
preparation  costs  and  that  DOE  re¬ 
serves  the  right  to  select  for  award  or 
support  any,  all,  or  none  of  the  pro¬ 
posals  received  in  response  to  an  an¬ 
nouncement;  and 

(10)  A  late  proposal  provision  (see 
FPR  1-3.802-1). 

§  9-4.5802-4  Information  to  be  provided  in 
proposals. 

(a)  All  proposals  should  be  specific, 
concise,  and  include,  as  appropriate, 
the  following  information  set  forth 
below: 

(1)  Name  and  address  of  the 
entity(ies)  submitting  the  proposal; 

(2)  Date  of  proposal  submission; 

(3)  Identification  of  the  announce¬ 
ment  (by  number  and  title)  to  which 
the  proposal  responds; 

(4)  Type  of  entity(ies)  submitting 
the  proposal,  whether  public  (includ¬ 
ing  state  and  local  governments),  and/ 
or  private  (including  profit  and  non¬ 
profit  organizations  and  educational 
institutions); 

(5)  Concise  title  and  abstract  of  the 
proposed  project  or  effort; 

(8)  An  outline  and  narrative  of  the 
proDosed  effort  which  shall,  if  applica¬ 
ble  and  to  the  extent  possible,  include: 

(i)  Objectives  of  the  proposed  effort; 

(11)  Detailed  plan  of  approach  (pro¬ 
cedures,  concepts,  limitations,  timeta¬ 
bles  of  key  milestones,  find  expected 
accomplishments  or  research  results); 

(iii)  Internal  management  controls 
applicable  to  conduct  of  the  work; 

(iv)  Scope  and  methods  of  manage¬ 
ment  support; 

(v)  Details  concerning  previous  or 
ongoing  w'ork  performed  in  the 
category(ies)  of  research  proposed,  or 
in  related  fields; 

(vi)  Form  and  amount  of  funding,  or 
ether  contribution,  if  any,  to  be  pro¬ 
vided  by  the  proposer; 

(vii)  Location  where  the  work  will  be 
performed; 


(viii)  Cost  schedule  detailing  esti¬ 
mated  costs  for  manpower  and  other 
resources  (GSA  Optional  Form  60,  or 
equivalent); 

(ix)  Projected  date  of  completion  of 
the  proposed  effort. 

(7)  Resumes  of  key  personnel  to  be 
involved  which  includes  a  description 
of  relevant  experience  and  associated 
dates; 

(8)  A  current  certified  financial 
statement; 

(9)  Period  for  which  the  proposal  is 
valid  (if  other  than  that  stipulated  in 
the  announcement); 

(10)  Names  and  telephone  numbers 
of  proposer’s  primary  business  and 
technical  personnel  whom  DOE  may 
contact  during  evaluation;  and 

(ID  Signature  and  title  of  an  official 
of  the  proposing  organizations  autho¬ 
rized  to  commit  such  organization  to 
the  proposal  term. 

(b)  Each  proposal  containing  propri¬ 
etary  data  or  privileged  business  infor¬ 
mation  which  the  proposer  intends  to 
be  used  by  DOE  for  evaluation  pur¬ 
poses  only  should  be  marked  on  the 
cover  sheet  with  the  notice  prescribed 
in  §9-3.150-3. 

(c)  If  the  proposer  is  a  small  busi¬ 
ness  concern  it  shall  so  certify  in  its 
proposal.  Other  representations,  certi¬ 
fications  and  acknowledgments  which 
may  be  required  by  law  or  regulation 
shall  also  be  submitted  as  specified  in 
the  announcement. 

§  9-  4.5803  Assistance  and  participation. 

§  9-4.5803-1  Forms  of  assistance  and  par¬ 
ticipation. 

In  providing  for  the  accomplishment 
of  research,  development,  and  related 
activities,  DOE  may  utilize  various 
forms  of  Federal  assistance  and  par¬ 
ticipation.  Those  forms  of  assistance 
and  participation  relevant  to  the 
PRDA  mechanism  include  contracts, 
grants,  and  other  arrangements  autho¬ 
rized  by  law.  A  PRDA  may  highlight  a 
particular  form(s)  of  assistance  or  par¬ 
ticipation  deemed  by  DOE  to  be  most 
suitable  to  a  specific  project;  or,  when 
justified,  an  announcement  may  limit 
consideration  of  assistance  or  partici¬ 
pation  to  a  particular  form.  Any  re¬ 
sulting  arrangment  shall  comply  with 
the  applicable  regulations  (e.g.,  if  the 
instrument  resulting  from  an  an¬ 
nouncement  is  a  procurement  con¬ 
tract,  the  applicable  terms  and  condi¬ 
tions  shall  be  those  governing  procure¬ 
ment  contracts). 

§  9-4.5803-2  Cost  participation. 

The  provisions  of  DOE’s  cost  partici¬ 
pation  policy  in  9-4.59  shall  apply  as 
applicable  to  proposals  submitted 
hereunder. 

§  9-4.5804  Method  and  criteria  for  evalua¬ 
tion  and  selection. 

(a)  General  policy.  (1)  Information 
contained  in  proposals  offered  In  re- 
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sponse  to  PRD  As  shall  be  handled  in 
accordance  with  the  policies  and  pro¬ 
cedures  set  forth  in  §  9-3.150  pertain¬ 
ing  to  the  marking  and  handling  of 
proprietary  data  and  privileged  busi¬ 
ness  information. 

(2)  Late  proposals,  modifications  of 
proposals,  and  withdrawals  of  propos¬ 
als  shall  be  handled  in  accordance 
With  FPR  1-3.802-1. 

(b>  Evaluation  criteria.  The  evalua¬ 
tion  criteria  shall  be  specified  in  the 
announcement  along  with  a  narrative 
description  of  their  relative  impor¬ 
tance.  The  following  items  are  illustra¬ 
tive  of  the  elements  which  may  be 
considered  as  evaluation  criteria: 

(1)  Overall  technical  feasibility  of 
the  proposed  concept; 

(2)  Adequacy  and  relevance  of  the 
proposed  research  plan,  including  va¬ 
lidity  tests  as  related  to  the  proposed 
goals; 

(3)  Availability,  qualifications,  and 
past  performance  of  proposed  staff 
and  consultants; 

(4)  Resources,  experience,  flexibility, 
and  commitment  of  the  proposing  or¬ 
ganization; 

(5)  Adequacy  of  proposed  project 
management  plan; 

(6)  Adequacy  of  proposed  financial 
management  plan;  and 

(7)  Estimated  cost. 

(c)  Program  policy  factors.  These  are 
factors  which,  while  not  indicators  of 
a  proposal’s  merit  (e  g.,  technical  ex¬ 
cellence,  proposer’s  ability,  cost),  may 
be  essential  to  the  process  of  selecting 
the  proposals  which,  taken  together, 
will  achieve  the  program  objectives. 
Such  factors,  where  they  exist,  arc 
likely  to  be  beyond  the  proposer's  con¬ 
trol.  Accordingly,  they  shall  be  speci¬ 
fied  in  the  announcement  to  notify 
proposers  of  this  circumstance.  The 
following  are  examples: 

(1)  It  is  desirable,  because  of  the 
nature  of  the  energy  source,  the  pro¬ 
jects  envisioned,  or  limitations  of  past 
efforts,  to  select  or  award  or  support  a 
group  of  projects  with  a  broad  or  spe¬ 
cific  geographic  distribution; 

(2)  It  is  desirable  to  select  for  award 
or  support  a  group  of  projects  which 
represent  a  diversity  of  methods,  ap¬ 
proaches,  or  kinds  of  work; 

(3)  It  is  desirable  for  reasons  which 
mast  be  stated  to  select  for  award  or 
support  projects  from  diverse  types 
and  sizes  or  proposing  organizations; 
or 

(4)  It  is  desirable  due  to  the  nature 
of  certain  projects  or  proposing  orga¬ 
nizations  to  select  for  award  or  sup¬ 
port  duplicative  or  complementary  ef¬ 
forts. 

(d)  Selection  panel.  A  panel  appoint¬ 
ed  by  the  cognizant  program  office 
will  evaluate  proposals  submitted  in 
response  to  a  PRDA.  The  panel  will  be 
composed  of  program  office  and  other 
DOE  personnel,  including  representa¬ 
tives  from  procurement  counsel,  and. 


as  deemed  appropriate  by  the  appoint¬ 
ing  official,  supplemented  by  person¬ 
nel  from  other  Government  agencies. 
The  representative  of  counsel  will  be 
an  ex-officio  (nonvoting)  member  of 
the  panel.  Personnel  from  prime  man¬ 
agement  or  operating  contractors  may 
be  used  as  advisors  to  the  panel  when 
their  services  are  necessary  and  avail¬ 
able.  Care  is  to  be  taken  in  the  selec¬ 
tion  of  these  personnel  so  as  to  avoid 
any  actual  or  apparent  conflicts  of  in¬ 
terests.  Moreover,  such  advisors  are 
expressly  forbidden  to  use  privileged 
information  contained  in  proposals  for 
personal  gain  or  other  improper  pur¬ 
poses. 

(e)  Selection  official.  The  selection 
official  shall  be  the  senior  program  of¬ 
ficial  unless  such  authority  is  delegat¬ 
ed  in  writing  on  a  case-by-case  basis.  A 
copy  of  each  such  delegation  shall  be 
sent  concurrently  to  the  senior  pro¬ 
curement  official.  Headquarters. 

(f)  Preliminary  review.  Prior  to 
making  a  comprehensive  evaluation  of 
a  proposal,  the  receiving  office  shall 
determine  that  it: 

(1)  Contains  sufficient  technical, 
cost  and  other  information  to  enable 
comprehensive  evaluation;  and 

(2)  Has  been  signed  by  a  responsible 
official  of  the  proposing  organization 
or  a  person  authorized  to  obligate 
such  organization.  If  the  proposal  does 
not  meet  these  requirements,  a  com¬ 
prehensive  evaluation  shall  not  be 
made.  In  such  case  a  prompt  reply 
shall  be  sent  to  the  proposer,  indicat¬ 
ing  the  reason(s)  for  Its  not  being  se¬ 
lected  for  award  or  support  under  the 
PRDA. 

(g)  Comprehensive  evaluation.  The 
basic  task  in  the  evaluation  and  selec¬ 
tion  of  proposals  for  award  or  support 
is  to  assess  their  relative  merit  in 
order  to  determine  which  of  them 
offer  the  greatest  likelihood  for 
achievement  of  the  program  objectives 
stated  in  the  announcement,  consider¬ 
ing  technical  quality,  ability  of  the 
proposer,  estimated  cost,  and  other 
relevant  factors.  Proposals  which  sur¬ 
vive  preliminary  review  shall  be  evalu¬ 
ated  under  a  two-step  process.  In  the 
first  step,  The  panel  will  evaluate  the 
proposals  in  accordance  with  the  crite¬ 
ria  stated  in  the  announcement  and 
rank  in  order  of  excellence.  In  the 
second  step,  the  selection  official  will 
seiect  proposals  for  support  or  award 
from  the  ranking  established  by  the 
panel.  In  this  latter  process,  the  selec¬ 
tion  official  will  take  into  account  the 
relevant  program  policy  factors  in 
order  to  determine  the  mix  of  pro¬ 
posed  projects  which  will  best  further 
specific  program  goals.  The  relevant 
program  policy  factors,  when  reason¬ 
ably  ascertainable,  shall  be  predeter¬ 
mined  and  specified  in  this  announce¬ 
ment. 

§  9-4.5305  Award  or  support. 

While  only  those  proposals  which 
best  further  the  needs  of  the  program 


as  specified  in  the  announcement  will 
be  considered  for  award  or  support, 
DOE  may  accept  for  award  or  support, 
all,  none,  or  any  number  or  part  of  the 
proposals  submitted. 

Subpart  9-4.59 — Cost  Participation 

§  9-4.5900  Scope  of  suhpart. 

(a)  This  subpart  sets  forth  the  DOE 
policy  on  cost  participation  by  organi¬ 
zations  performing  research,  develop¬ 
ment,  and  demonstration  projects 
under  DOE  prime  contracts.  This  sub¬ 
part  does  not  cover  efforts  and  pro¬ 
jects  performed  for  DOE  by  other 
Federal  agencies. 

(b)  Cost  participation  is  a  generic 
term  denoting  any  situation  where  the 
Government  does  not  fully  reimburse 
the  performer  for  all  allowable  costa 
necessary  to  accomplish  the  project  or 
effort  under  the  contract.  The  term 
encompasses  cost  sharing,  cost  match¬ 
ing.  cost  limitation  (direct  or  indirect), 
participation  in  kind,  and  similar  con¬ 
cepts. 

§  9-4.5901  Policy. 

(a)  Cost  participation  by  the  per¬ 
former  will  not  be  obtained  under  con¬ 
tracts  where  the  principal  purpose  is 
the  acquisition  of  goods  and  services 
for  Government  use. 

(b)  When  DOE  supports  performer 
research,  development  and  demonstra¬ 
tion  efforts,  where  the  principal  pur¬ 
pose  is  ultimate  commercialization  and 
utilization  of  the  technologies  by  the 
private  sector,  and  when  there  are  rea¬ 
sonable  expectations  by  the  performer 
will  receive  present  or  future  economic 
benefits  beyond  the  instant  contract, 
as  a  result  of  performance  of  the 
effort,  it  is  DOE  policy  to  obtain  cost 
participation.  Full  funding  will  be  pro¬ 
vided  for  early  phases  of  development 
programs  when  the  technology  has 
not  been  adequately  evaluated  or 
proven  and  when  actual  or  potential 
technological  problems  arc  still  great. 

(c)  In  making  the  determination  to 
obtain  cost  participation,  and  evaluat¬ 
ing  present  and  future  economic  bene¬ 
fits  to  the  performer,  DOE  will  consid¬ 
er  the  technical  feasibility,  projected 
economic  viability,  societal  and  politi¬ 
cal  acceptability  of  commercial  appli¬ 
cation,  as  well  as  possible  effects  of 
other  DOE  supported  projects  in  com¬ 
peting  technologies. 

(d)  The  propriety,  manner,  and 
amount  of  cost  participation  must  be 
decided  case-by-case.  • 

(e)  Cost  participation  is  required  for 
demonstration  projects  unless  exempt¬ 
ed  by  the  Under  Secretary.  Demon¬ 
stration  projects,  pursuant  to  this  sub¬ 
part,  Include  pilot  plants  demonstrat¬ 
ing  technological  advances  and  field 
demonstrations  of  new  methods  and 
procedures,  and  demonstrations  of 
prototype  commercial  applications  for 
the  exploration,  development,  produc- 
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tion,  transportation,  conversion  and 
utilization  of  energy  resources. 

§  9-4.5902  Application. 

(a)  The  DOE  cost  participation 
policy  set  forth  in  §  9-4.5901  applies  to 
all  prime  contracts  except  those 
exempted  therein. 

(b)  Cost  participation  is  not  contem¬ 
plated  in  contracts  for  the  operation 
of  Government-owned  or  leased,  con¬ 
tractor-operated  facilities  of  an  unspe¬ 
cified  life,  or  continuing  cost-reim¬ 
bursement  type  contracts  for  mission- 
oriented,  large-scale  research  pro¬ 
grams  performed,  using  equipment  or 
facilities  which  are  either  partially  or 
wholly  Government-owned. 

(c)  Potential  benefits  to  the  per¬ 
former  are  less  likely  where  basic  re¬ 
search  is  involved  and  cost  participa¬ 
tion,  if  any,  is  expected  to  be  less  than 
in  circumstances  where  a  product  is 
being  developed.  As  projects  or  pro¬ 
posed  efforts  reach  stages  approaching 
commercial  viability,  cost  participation 
should  be  based  on  the  overall  project 
risk. 

(d)  Where  in  accordance  with  §9- 
4.5901,  cost  participation  would  be  ap¬ 
propriate,  but  it  is  determined  by  the 
cognizant  program  assistant  secretary 
that  payment  of  the  full  allowable 
cost  of  the  contractual  effort  is  neces¬ 
sary  in  order  to  obtain  the  services  of 
a  particular  organization.  Cost  partici¬ 
pation  need  not  apply. 

<e)  The  performer’s  cost  participa¬ 
tion  may  be  provided  by  other  compa¬ 
nies  or  associations  with  which  it  has 
contractual  arrangements  to  perform 
the  project.  The  fact  that  a  project  is 
jointly  funded,  e.g.,  w'here  DOE  and 
an  industry  association  fund  a  third 
party  performer,  does  not  preclude 
cost  participation  by  the  performer. 

§  9-4.5903  Amount  of  cost  participation. 

(a)  Cost  participation  may  be  in  var¬ 
ious  form  or  combination,  which  may 
include  but  is  not  limited  to  cash  out¬ 
lays,  real  property,  or  interest  therein 
needed  for  the  project,  personal  prop¬ 
erty  or  services,  cost  matching,  for¬ 
gone  fee,  or  other  in  kind  participa¬ 
tion.  Cost  participation  may  include 
the  value  of  contributions  of  other 
non-Federal  sources,  provided  the  con¬ 
tributions  were  not  previously  ob¬ 
tained  free  of  charge  from  Federal 
sources.  The  value  of  any  non-cash 
contribution  shall  be  established  by 
DOE  after  consultation  with  the  per¬ 
former.  Cost  participation  may  be  ac¬ 
complished  by  a  contribution  to  either 
direct  or  indirect  costs  provided  such 
costs  are  otherwise  allowable  in  accor¬ 
dance  with  the  cost  principles  of  the 
contract.  Allowable  costs  w7hich  are  ab¬ 
sorbed  by  the  performer  as  its  share  of 
cost  participation  may  not  be  charged 
directly  or  indirectly  to  the  Federal 
Government  under  other  contracts, 
agreements,  or  grants. 


(b)  Organizations  should  contribute 
a  reasonable  amount  of  the  total  pro¬ 
ject  cost  covered  under  the  contract. 
The  ratio  of  cost  participation  should 
correlate  to  the  apparent  advantages 
available  to  performers  and  the  prox¬ 
imity  of  implementing  commercializa¬ 
tion.  In  setting  the  levels  of  cost  par¬ 
ticipation  by  the  performer,  the  con¬ 
tracting  officer,  in  consultation  with 
the  program  office,  should  consider 
such  factors  as: 

(1)  The  availability  of  the  technol¬ 
ogy  to  the  performer’s  competitors. 

(?.)  The  risks  involved  in  achieving 
commercial  success. 

(3)  The  length  of  time  before  the 
project  is  likely  to  be  commercially 
successful. 

(4)  Improvements  in  the  performer’s 
future  commercial  competitive  posi¬ 
tion. 

(5)  Disposition  of  property  at  pro¬ 
ject’s  end. 

(G)  Whether  the  potential  benefits 
will  be  lessened  if  the  performer  lacks 
production  or  other  capabilities  with 
which  to  capitalize  the  results  of  the 
project.  However,  if  the  results  of  the 
project  are  transferable  to  commercial 
organizations  with  production  capa¬ 
bilities,  and  the  performing  organiza¬ 
tion  would  obtain  patent  or  other 
property  rights  which  could  be  sold  or 
licensed,  this  should  be  considered. 

(7)  Whetner  the  performing  organi¬ 
zation  lacks  adequate  non-Federal 
sources  of  funds  from  wrhicli  to  make 
cost  participation. 

(c)  The  manner  of  cost  participation 
and  how  it  is  to  be  accomplished  shall 
be  set  forth  in  the  contract. 

(d)  The  handling  of  any  return  from 
sale  of  products  from  the  project  shall 
be  set  forth  in  the  contract. 

(e)  The  solicitation  document  shall 
state  whether  any  cost  participation  is 
required  and  may  set  forth  a  target 
level  of  cost  participation.  Though 
technical  considerations  are  normally 
most  important,  the  degree  of  cost 
participation  will  be  considered  when 
cost  to  the  Government  is  to  be  a 
major  factor  in  a  selection  decision. 

(f)  Unsolicited  proposals  will  be  con¬ 
sidered  on  a  case-by-case  basis  by  the 
program  office  in  consultation  with 
Procurement,  as  to  the  appropriate¬ 
ness  of  cost  participation.  If  cost  par¬ 
ticipation  is  considered  to  be  appropri¬ 
ate,  guidance  for  determining  an  ap¬ 
propriate  level  may  be  included  in  the 
procurement  authorization  package, 
but  it  should  be  recognized  that  the 
extent  and  type  of  cost  participation  is 
subject  to  negotiation. 

(g)  The  extent  to  which  a  perform¬ 
ing  organization  contributes  to  the 
cost  of  a  project  will  be  taken  into  con¬ 
sideration  in  the  allocation  of  patent 
rights  under  DOE's  waiver  policy.  (See 
§  9-9.109-9  for  patent  waiver  policies.) 

(h)  Fes  or  profit  will  not  be  paid  the 
performer  under  a  cost  participation 


contract.  Forgone  fee  or  profit  will  be 
considered  in  establishing  the  degTee 
of  cost  participation. 

(i)  Where  cost  participation  is  appro¬ 
priate,  fee  or  profit  will  not  be  paid  to 
any  member  of  the  proposing  team 
having  a  substantial  and  direct  inter¬ 
est  in  the  project.  Competitive  subcon¬ 
tracts  placed  with  the  prior  wrritten 
consent  of  the  contracting  officer  and 
subcontracts  for  routine  supplies  and 
services  are  not  covered  by  the  prohi¬ 
bition. 

§  9-4.5901  Disposition  of  property  and 
equipment  furnished  cr  acquired. 

Disposition  instructions  for  any 
property  and  equipment  furnished  or 
acquired  using  Federal  funds  during 
performance  shall  be  set  forth  in  the 
contract. 

§  9-4.5905  Records. 

Recipients  of  contracts  which  pro¬ 
vide  for  cost  participation  shall  be  re¬ 
quired  to  maintain  records  adequate  to 
reflect  the  nature  and  extent  of  their 
cost  contribution  as  v/ell  as  those  costs 
charged  to  DOE.  Such  records  shall  be 
subject  to  audit  by  DOE. 


PART  9-5— SPECIAL  AND  DIRECTED  SOURCES 
OF  SUPPLY 

Sec. 

9-5.000  Scope. 

Subpart  9-5.9 — U»#  of  GSA  Supply  Sourest  by 
Con'ractc;*  Performing  Cott-Type  Contract* 

9-5.900  Scope  of  subpart. 

9-5.901  Folicy. 

9-5.902  Use  of  GSA  supply  sources  by  DOE 
cost-type  contractors. 

Subpart  9-S.19 — U»e  of  Excot*  Mcteiials  from  GSA 
Inventoriec 

9-5.1001  Use  of  excess  materials  from  Gen¬ 
eral  Services  Administration  inventories. 

Subpert  9-5.51 — Ute  of  Government  Source*  of 
Supply 

9-5.5100  Scope  of  subpart. 

9-5.5101  Folicy. 

9-5.5102  Use  of  GSA  supply  sources  for 
DOE  direct  procurements. 

9-5.5103  Use  of  Government  sources  of 
supply  other  than  GSA. 

9-5.5104  Exclusive  use  on  Government 
work. 

9-5.5105  Department  of  Defense. 

9-5.5105-1  Source. 

9-5.5105-2  Requisitions. 

9-5.5106  Procurement  under  the  Economy 
Act  from  or  through  another  Federal 
agency. 

9-5.5106-1  Scope. 

9-5.5106-2  Authorization  and  policy  relat¬ 
ing  to  placing  and  filling  orders. 

9-5.5106-3  Form  of  interagency  agreement. 

9-5.5106-4  Methods  of  financing  employed 
by  DOE. 

9-5.5106-5  Cost  reimbursement  standards. 

Subpert  9-5.52 — Procurement  of  Special  Item* 

9-5.5200  Scope  of  subpart. 

9-5.5201  Motor  vehicles. 

9-5.5201-1  Scope  of  section. 

9-5.5201-2  Consolidated  purchase  of  new 
vehicles  by  General  Services  Adminis¬ 
tration. 
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Sec. 

9-5.5201-3  Direct  purchase. 

9-5.5201-4  Used  vehicles. 

9-5.5201-5  Forfeited  or  abandoned  vehi¬ 
cles. 

9-5.5201-6  Acquisition  of  fuel  economy  ve¬ 
hicles. 

9-5.5202  Typewriters. 

9-5.5202-1  Scope. 

9-5.5202-2  Definition. 

9  5.5202-3  Replacement  standards. 
9-5.5202-4  Procedures  and  requirements 
for  purchase,  rental,  repair,  and  mainte¬ 
nance. 

9-5.5202-5  Justifications. 

9-5.5203  Printing  equipment  and  services. 
9-55203-1  Regulations. 

9-5.5204  Alcohol 
9-5.5204-1  Scope. 

9-5.5204-2  Regulations. 

9-5.5204-3  Application  forms  and  permits. 
9-5.5204-4  Authority  to  sign  applications. 
9-5.5204  -5  Filing  applications. 

9-5.5204-6  Forms  and  authorized  plants. 
9-5.5204-7  Placing  the  order. 

9-5.5204-8  Notice  of  shipment. 

9-5.5204-9  Orders  placed  by  cost-type  con¬ 
tractors. 

9-5.5204-10  Abandoned  and  forfeited  alco¬ 
hol. 

9-5.5205  Helium. 

9-5.5205-1  Scope. 

9-5.5205-2  Basic  source  of  supply. 
9-5.5205-3  Methods  of  purchase. 

9-5.5206  Miscellaneous  items. 

9-5.5206-1  Scope. 

9-5.5206-2  Aircraft. 

9-5  5206  3  DOE  forms. 

9-5.5206-4  Standard,  optional,  and  other 
agency  forms. 

9-5.5206-5  Steel  filing  cabinets. 

9-5  5206-5a  Security  cabinets. 

9  -5  5206-6  New  electric  water  coolers. 
9-5.5206-7  Appliances. 

9-5.52C6-8  Rental  of  post  office  boxes. 
9-5.5206-9  Government  license  tags. 
9-5.5206-10  Fuels  and  packaged  petroleum 
products. 

9-5.5206-11  Arms  and  ammunition. 

9-5  5206-12  Furniture. 

9-5.5206-13  Gold. 

9-5.5206-14  Purchase  of  sundry  items  from 
Government  Printing  Office. 

9-5.5206-15  Materials  handling  equipment 
replacement  standards. 

9-5.5206-16  Calibration  services. 

9-5.5206-17  Wiretapping  and  eavesdrop¬ 
ping  equipment. 

9-5.5206-18  Coal. 

9-5.5206-19  Procurement  of  gas  masks  and 
cannisters. 

9-5.52C6-20  Procurement  of  electronic  data 
processing  tape. 

9-5.5206-21  Procurement  of  masking  de¬ 
vices. 

9-5.5207  Special  materials. 

9-5.5207-1  Heavy  water. 

9-5.5207-2  Platinum. 

9-5.5207  -3  Jewel  bearings. 

Subport  9-5.54 — u.«  of  Procurement  <3ncl  Supply 
Mane3*mon*  Support  Servicer  ot  the  Novcda  To*t 
SI  to 

9-5.5400  Scope  of  subpart 
9-5.5401  Policy. 

Subpart  9-5.55 — Purchase  or  leal*  Determination* 

9-  5.5500  Scope  of  subpart. 

9-5.5501  Policy. 

9-5.5502  Utilization  of  excess  equipment  or 
interests  in  equipment. 

9-5.5503  Maintenance  of  records. 

9-5.5504  Funding  considerations. 

9-  5.5505  Leasing  of  equipment. 


Authority:  Title  V,  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  Adminis¬ 
trative  Procedures  Act,  as  amended  (5  U.S.C. 
551,  et.  seq. 

§  9-5.000  Scope. 

(a)  This  part  implements  and  supple¬ 
ments  FPR  Part  1-5,  Special  and  Di¬ 
rected  Sources  of  Supply. 

(b)  Provisions  that  pertain  to  pro¬ 
curement  by  operating  and  other 
onsite  contracts  are  in  Subpart  9-50.5. 

Subpart  9-5.9 — Ui*  of  GSA  Supply  Source*  hy 

Contractor*  Performing  Coct-Type  Contracts 

§  9-5.900  Scope  of  subpart. 

This  subpart  prescribes  policies  and 
procedures  to  be  followed  by  DOE  of¬ 
fices  regarding  the  use  of  GSA  supply 
sources  by  cost-reimbursement  type 
contracts.  For  easier  designation, 
these  will  be  referred  to  as  cost-type 
contractors  in  this  part. 

§  9-5.901  Policy. 

It  is  DOE  policy  that  cost -type  con¬ 
tractors  should  meet  their  require¬ 
ments  from  GSA  sources  of  supply  if 
these  sources  arc  made  available  to 
them,  and  if  it  is  economically  advan¬ 
tageous  or  otherwise  in  the  best  inter¬ 
est  of  the  Government. 

§  9  5.902  Use  of  GSA  supply  sources  by 
DOE  cost -type  contractors. 

(a)  Heads  of  procuring  activities  may 
authorize  cost-type  contractors  and 
subcontractors  where  all  higher  tier 
contracts  and  subcontracts  are  cost 
type,  to  use  General  Services  Adminis¬ 
tration  (GSA)  supply  sources  (i.e., 
items  available  through  Federal 
Supply  Schedule  contracts  and  other 
GSA  contracts  and  from  GSA  stores 
stock)  in  accordance  with  the  require¬ 
ments  and  procedures  in  FPR  Subpart 
1-5.9. 

(b)  Direct  procurement  by  DOE 
rather  than  by  a  cost-type  contractor, 
shall  be  required  where  deemed  neces 
sary  by  the  heads  of  procuring  activi¬ 
ties  in  order  to  carry  out  special  re¬ 
quirements  of  appropriation  acts  or 
other  applicable  laws  relating  to  par¬ 
ticular  items. 

(c)  Contracting  officers,  where  re¬ 
viewing  the  procurement  systems  and 
methods  of  those  cost-type  contrac¬ 
tors  that  have  been  authorized  to  use 
GSA  sources  of  supply,  shall  assure 
that  provision  is  made  for  document¬ 
ing  the  justification  of  procurements 
from  commercial  sources  of  items 
available  from  GSA  sources  of  supply. 
The  senior  procurement  official.  Head¬ 
quarters,  shall  be  informed  of  in¬ 
stances  in  which  GSA  sources  of 
supply  are  not  used  because  of  the 
quality  of  the  item  available  from 


GSA  or  when  a  Federal  Supply  Sched¬ 
ule  contractor  refuses  to  honor  an 
order. 

Subpcrt  9-5.10 — Ute  of  Exc»*«  Malarial*  from 
G5A  Inventories 

§9-5.1001  Use  of  excess  materials  from 
General  Services  Administration  inven¬ 
tories. 

(a)  It  is  the  policy  of  DOE  to  comply 
with  the  provisions  of'  the  Federal 
Property  Maganement  Regulations 
Part  101-14,  Strategic  Critical  and 
Other  Material,  as  supplemented  from 
time  to  time  by  FPMR  Bulletins. 

(b)  Section  3.0  of  the  Defense  Mobi¬ 
lization  Order  8800. IB,  dated  April  11, 
1973,  provides  that  “Under  such  poli¬ 
cies  and  procedures  as  the  Administra¬ 
tor  of  General  Services  may  prescribe. 
Government  agencies  which  directly 
or  indirectly  use  strategic  and  critical 
materials  shall  fulfill  their  require¬ 
ments  through  the  use  of  materials  in 
Government  inventories  that  are 
excess  to  the  needs  thereof.” 

(c)  DOE  offices  shall  fulfill  their  re¬ 
quirements  for  strategic  and  critical 
materials  through  use  of  the  excess 
strategic  and  critical  materials  in  the 
GSA  inventories. 

(d)  General  Services  Administration 
(ANSD).  Washington,  D.C.,  20405, 
should  be  contacted  directly  for  any 
detailed  information  concerning  speci¬ 
fications,  prices,  ahd  methods  of  plac¬ 
ing  the  order. 

Subvert  9-5.51 — U»e  of  Governmont  Sourest 
of  Supply 

§  9  5.5100  Scope  of  subpart. 

This  subpart  sets  forth  procedures 
to  be  followed  in  making  purchases 
from  Government,  sources. 

§9-5.5101  Policy. 

It  is  DOE  policy  to  use  Government 
sources  of  supply  to  the  fullest  extent 
practicable. 

§9-5.5102  Use  of  GSA  supply  sources  for 
DOE  direct  procurements. 

Items  listed  in  Federal  Supply 
Schedules  and  in  Federal  Supply  Ser¬ 
vice  stores  catalogs  shall  be  procured 
in  accordance  with  FPMR  101-26. 

§  9  5.5103  Use  of  Government  sources  of 
supply  other  than  GSA. 

(a)  Heads  of  procuring  activities  may 
authorize  cost-type  contractors  to  ac¬ 
quire  materials  and  services  directly 
from  such  Government  sources  of 
supply  in  accordance  with  the  require¬ 
ments  of  this  subsection  or  the  con¬ 
sent  of  agencies  involved. 

(b)  Direct  procurement  by  DOE, 
rather  than  by  a  cost-type  contractor, 
shall  be  required  W'here  deemed  neces¬ 
sary  by  the  head  of  the  procuring  ac¬ 
tivity  in  order  to  carry  out  special  re¬ 
quirements  of  appropriation  acts  or 
other  applicable  laws  relating  to  par¬ 
ticular  items. 
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§9-5.5104  Exclusive  use  on  Government 
work. 

Materials,  supplies,  and  equipment 
procured  from  Government  sources  of 
supply  under  the  procedures  described 
herein  must  be*  used  exclusively  in 
connection  with  Government  work 
except  as  otherwise  authorized  by 
heads  of  procuring  activities. 

§  9-5.5105  Department  of  Defense. 

§  9-5.5105-1  Source. 

Many  supply  facilities  and  contracts 
of  the  Department  of  Defense  are 
made  available  to  DOE  and  its  cost- 
type  contractors.  Procuring  activities 
will  be  notified  by  the  senior  procure¬ 
ment  official.  Headquarters,  when 
such  contracts  and  facilities  are  made 
available.  Inquiries  in  connection  with 
these  sources  may  be  directed  to  the 
senior  procurement  official,  Headquar¬ 
ters.  Requisitions  or  purchase  orders 
shall  be  submitted  directly  to  these 
sources,  unless  otherwise  specified. 

§  9-5.5105-2  Requisitions. 

Contractors’  requisitions  submitted 
to  Defense  supply  centers  should  in¬ 
clude  the  following  statement  on  the 
requisition:  ‘  The  consignee  of  the  sup¬ 
plies  and  materials  requisitioned 
herein  is  acting  in  behalf  of  and  as 
agent  for  the  Department  of  Energy 
with  respect  to  the  expenditure  of 
Government  funds.”  Orders  submitted 
directly  to  DOE  contractors  shall  be 
accompanied  by  an  authorization  sub¬ 
stantially  similar  to  that  in  FPR  1- 
5.903-2. 

§  9-5.5106  Procurement  under  the  Econo¬ 
my  Act  from  or  through  another  Fed¬ 
eral  agency. 

§  9-5.5106-1  Scope. 

This  section  deals  with  orders  for 
supplies  or  services  placed  with  an¬ 
other  Government  department  or 
agency  pursuant  to  the  authority  of 
the  Economy  Act  of  June  30,  1932,  as 
amended  (31  U.S.C.  686),  except  that 
it  does  not  apply  to  any  procurement 
covered  by  the  other  sections  or  sub¬ 
parts  of  DOE-PR  9-5  or  9-50.5. 

§9-5.5106-2  Authorization  and  policy  re¬ 
lating  to  the  placing  and  filling  orders. 

(a)  It  is  the  policy  of  DOE  not  to 
place  Government  agencies  in  direct 
competition  with  commercial  sources. 
Accordingly,  prior  to  soliciting  bids  or 
proposals  from  commercial  sources,  it 
shall  be  decided  whether  to  obtain 
supplies  or  sendees  from  Government 
agencies.  Invitations  for  bids  and  re¬ 
quests  for  proposals  shall  not  be  sent 
to  Government  agencies.  Current 
market  prices,  recent  procurement 
prices,  or  prices  obtained  by  informa¬ 
tional  bids  as  provided  in  FPR  1-1.314 
may  be  used  to  ascertain  whether  pro¬ 
curement  can  be  affected  more  cheap¬ 
ly  from  commercial  sources. 


(b)  Each  procuring  activity,  when  it 
is  in  the  interest  of  the  Government  to 
do  so,  may  place  delivery  orders  with 
any  other  Government  department  or 
agency  for  supplies  or  services  that 
any  such  requisitioned  department  or 
agency  may  be  in  a  position  and  will¬ 
ing  to  furnish  or  perform. 

§9-5.5106-3  Form  of  interagency  agree¬ 
ment. 

Interagency  agreements  may  take 
any  form  which  will  adequately  reflect 
the  interest  cf  the  parties.  The  follow¬ 
ing  provisions  provide  guidelines  for 
the  preparation  of  such  agreements. 

(a)  The  parties  to  the  interagency 
agreement. 

(b) Contract  number,  and  modifica¬ 
tion  number,  if  any. 

(c)  Scope  of  work. 

Note.—' This  may  be  identified  by  refer¬ 
ence  to  the  specific  proposal. 

(d)  Period  of  interagency  agreement 
and/or  duration  of  the  work. 

(e)  Cost  estimate  of  the  project  and 
the  amount  of  funds  to  be  provided  by 
the  DOE.  Include  (1)  the  total  esti¬ 
mated  cost  of  the  work  for  the  period 
of  time  specified  in  the  agreement;  (2) 
the  capital  equipment,  if  any,  ap¬ 
proved  for  acquisition  under  the 
agreement;  and  (3)  limitations,  if  any, 
on  the  reimbursement  of  costs  by 
DOE  which  are  not  set  forth  in  the 
agreement.  If  DOE  participates  with 
another  agency  or  agencies  in  sponsor¬ 
ing  a  work  project,  the  amount  of  the 
contribution  to  be  made  by  each 
agency  and  the  basis  for  distributing 
the  costs  incurred  shall  be  specified. 

(f )  Method  of  financing  to  be  used. 

(g)  Standard  clauses  should  be  used 
as  appropriate. 

§  9-5.5106-4  Methods  of  financing  em¬ 
ployed  by  DOE. 

(a)  Reimbursement  basis.  DOE  re¬ 
quires  except  as  specified  in  para¬ 
graphs  (b)  and  (c)  of  this  section,  that 
work  to  be  done  by  other  agencies 
shall  be  financed  by  reimbursement  on 
the  basis  of  current  billings  for  pro¬ 
gress  payments.  This  approach  avoids 
much  of  the  accounting  and  reporting 
work  required  when  other  methods  of 
financing  are  used. 

(b)  Consolidated  working  fund  ad¬ 
vance.  A  consolidated  working  fund 
advance  shall  be  used  to  finance  con¬ 
struction  projects  or  the  acquisition  of 
goods  or  services  to  be  furnished  by 
the  servicing  agency  within  the  same 
fiscal  year  in  which  the  advance  is 
made,  only  after  a  determination  has 
been  made  in  accordance  with  para¬ 
graph  (a)  of  this  section  that  the  reim¬ 
bursement  basis  is  not  to  be  used. 

(c)  Appropriation  transfer.  An  ap¬ 
propriation  transfer  shall  be  used  to 
finance  larger  construction  projects  or 
the  acquistion  of  significant  goods  or 
services  to  be  furnished  by  the  servic¬ 


ing  agency  where  the  work  will  extend 
beyond  the  fiscal  year  in  which  the 
transfer  is  made,  only  after  a  determi¬ 
nation  has  been  made  in  accordance 
with  paragraph  (a)  of  this  section  that 
the  reimbursement  basis  is  not  to  be 
used. 

§9-5.5106-5  Cost  of  reimbursement  stan¬ 
dards. 

Costs  actually  Incurred  which  are 
necessary  or  Incident  to  the  perfor¬ 
mance  of  the  work  are  to  be  consid¬ 
ered  allowable  for  cost-reimbursement 
purposes.  Such  costs  include  direct 
and,  where  applicable,  a  property  allo¬ 
cable  portion  of  indirect  costs,  as  fol¬ 
lows: 

(a)  Direct  costs  are  the  costs  that 
can  be  directly  identified  with  and 
charged  to  the  work  under  the  agree¬ 
ment.  Examples  of  such  costs  are  sala¬ 
ries  ar.d  wages,  technical  services,  ma¬ 
terials,  travel  and  transportation,  com¬ 
munications,  and  any  facilities  and 
equipment  expressly  approved  for  pur¬ 
chase  under  the  interagency  agree¬ 
ment. 

(b)  Indirect  costs  shall  be  limited  to 
the  properly  allocable  portion  of  costs 
that  cannot  be  charged  directly  to  the 
work  but  that  can  be  shown  as  mutu¬ 
ally  benefiting  the  work  covered  by 
the  interagency  agreement  as  well  as 
other  work  of  the  servicing  agency. 
Justification  for  any  such  charges 
shall  be  required,  and  the  basis  of  allo¬ 
cation  must  be  reasonable.  Where 
agreements  are  entered  into  under  Au¬ 
thority  of  Section  601  of  the  Economy 
Act  of  1932  the  servicing  agency’s 
charge  for  any  indirect  costs  may  in¬ 
clude  appropriately  allocable  charges 
for  “general  administration”  or  “cen¬ 
tral  agency  overhead”,  as  provided  in 
Comptroller  General  Decision  B- 
136318,  dated  January  21,  1977.  How¬ 
ever,  general  administrative  or  central 
agency  overhead  is  chargeable  only  to 
the  extent  specified  in  the  interagency 
agreement. 

Subpart  9-5.52  Procurement  af  Special  Item* 

§  9-5.5200  Scope  of  subpart. 

This  subpart  sets  forth  requirements 
and  procedures  for  the  acquisition  of 
special  items  by  DOE  and  cost-type 
contractors  to  the  extent  indicated 
herein. 

§  9-5.5201  Motor  Vehicles. 

§  9-  5.5201-1  Scope  of  section. 

This  section  covers  the  acquisition  of 
motor  vehicles  including  new,  used, 
forfeited,  and  abandoned  vehicles  for 
use  by  either  DOE  or  cost-type  con¬ 
tractors. 

§  9-5.5201-2  Consolidated  purchase  of  new 
vehicles  by  General  Services  Adminis¬ 
tration. 

(a)  Vehicles  for  use  by  DOE  or  DOE 
cost-type  contractors.  New  vehicles  for 
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use  by  DOE  and  DOE  cost-type  con¬ 
tractors  shall  be  procured  in  accor¬ 
dance  with  FPMR  101-25.113,  101- 
25.304,  101-26.501  and  101-38.13. 

(b)  Submission  of  purchase  orders. 
Except  as  determined  necessary  for  in¬ 
ternal  accounting  needs  or  purchasing 
records,  orders  should  be  made  using 
GSA  Form  1781  for  vehicles  covered 
by  Federal  Standard  No.  122.  Federal 
Standard  No.  292,  or  Federal  Standard 
No.  307.  DOE  Form  103  or  contractors’ 
purchase  order  forms  should  be  used 
for  vehicles  not  covered  by  Federal 
Standard  No.  122,  No.  292,  or  No.  307. 
Requisitions  shall  contain  a  certifica¬ 
tion  that  the  acquisition  is  in  confor¬ 
mance  with  FPMR  Temporary  Regu¬ 
lations  G-28  and  E.O.  12003. 

(c)  Schedule  of  dates  for  submission 
of  orders.  The  schedule  of  dates  for 
submission  of  orders  is  in  FPMR  101- 
26.501-4.  Generally  heads  of  procuring 
activities  shall  consolidate  and  submit 
directly  to  GSA  their  requirements  for 
passenger  automobiles  early  in  the 
fiscal  and  automotive  year. 

(d)  Replacement  of  used  vehicles. 
Heads  of  procuring  activities  may  ar¬ 
range  to  sell,  as  exchange  sales,  used 
motor  vehicles  being  replaced  and  to 
apply  the  proceeds  on  the  purchase  of 
similar  new  vehicles.  However,  in  the 
event  personnel  are  not  available  to 
make  such  sales,  or  it  is  in  the  best  in¬ 
terest  of  a  particular  office,  GSA  may 
be  requested  to  sell  the  used  vehicles. 
See  FPMR  101-38.9. 

§  9-5.5201-3  Direct  purchase. 

Vehicles  may  be  procured  by  DOE 
activities  directly  rather  than  through 
GSA  when  specific  clearance  has  been 
granted  by  GSA.  A  copy  of  the  activi¬ 
ty's  request  to  GSA  for  clearance  shall 
be  forwarded  to  the  senior  procure¬ 
ment  official.  Headquarters,  for  infor¬ 
mation.  In  those  cases  where  a  clear¬ 
ance  has  not  been  granted  by  GSA 
and  where  it  is  believed  that  procure¬ 
ment  through  GSA  would  impair  or 
adversely  affect  the  program,  clear¬ 
ance  for  direct  procurement  shall  be 
obtained  from  the  senior  procurement, 
official.  Headquarters,  prior  to  the 
procurement.  The  purchase  price  shall 
not  exceed  any  statutory  limitation  in 
effect  at  the  time  the  procurement  is 
made. 

§  9-5.5201-4  Used  vehicles. 

Normally  DOE  does  not  purchase  or 
authorize  cost -type  contractors  to  pur¬ 
chase  used  vehicles.  However,  heads  of 
procuring  activities  may  authorize  the 
purchase  of  used  vehicles  where  justi¬ 
fied  by  special  circumstances,  e.g., 
when  new  vehicles  are  in  short  supply 
or  the  vehicles  are  to  be  used  for  ex¬ 
perimental  or  test  purposes  or  the  ve¬ 
hicle  is  acquired  from  exchange  sale. 
(The  statutory  passenger  vehicle  allo¬ 
cation  requirements  for  DOE  shall 
apply  to  any  purchase  of  used  vehicles 


except  in  the  case  of  those  to  be  used 
exclusively  for  experimental  or  test 
purposes.) 

§9-5.5201-5  Forfeited  or  abandoned  vehi¬ 
cles. 

Vehicles  which  have  been  aban¬ 
doned  to,  or  seized  by  and  forfeited  to, 
the  Government  are  available  for 
transfer  to  Federal  agencies  by  The 
Federal  Supply  Service,  GSA,  in  accor¬ 
dance  with  the  provisions  of  the  Act  of 
August  27,  1935  (40  U.S.C.  sections 
304f-304m).  Whenever  forfeited  or 
abandoned  vehicles  are  available  for 
transfer  to  DOE,  the  Utilization  and 
Disposal  Service,  Personal  Property 
Division,  Region  3.  GSA,  Washington, 
DC  20407,  will  notify  the  senior  pro¬ 
curement  official.  Headquarters,  of 
such  availability  and  allow  DOE  ap¬ 
proximately  3  days  to  determine 
whether  the  vehicles  can  be  utilized. 
Within  that  time,  the  senior  procure¬ 
ment  official.  Headquarters,  will  make 
the  necessary  arrangements  with  GSA 
for  the  release  of  any  required  vehi¬ 
cles.  (See  FPMR  101-43.4.) 

§  9-5.5201-6  Acquisition  of  fuel  economy 
vehicles. 

Vehicles  acquired  (purchased  or 
leased  for  60  or  more  days)  for  official 
use  by  DOE  or  DOE  cost-type  contrac¬ 
tors  are  subject  to  the  requirements  of 
the  Energy  Policy  and  Conservation 
Act  (EPCA),  Pub.  L.  94-163,  and  to  ex¬ 
ecutive  orders  resulting  from  that  act 
(E.O.  11912  and  E.O.  12003).  Heads  of 
procuring  activities  will  submit  to  the 
senior  procurement  official.  Headquar¬ 
ters,  for  approval,  their  plans  for  ac¬ 
quisition  (purchase  or  lease)  of  passen¬ 
ger  automobiles  (sedans  and  station 
wagons)  and  copies  of  their  lease 
agreements.  The  senior  procurement 
official.  Headquarters,  is  responsible 
for  assuring  that  DOE,  as  a  whole, 
meets  the  agency  average  miles-per- 
gallon  criteria  and  the  minimum 
miles-per-gallon  criteria  for  any  one 
vehicle  prescribed  by  the  pertinent  ex¬ 
ecutive  order.  Passenger  automobiles, 
requisitioned  according  to  an  approved 
plan,  but  not  contracted  for  by  GSA 
until  the  subsequent  fiscal  year,  will 
be  included  in  the  acquisition  plan  for 
the  higher  miles-per-gallon  criteria  of 
the  year  in  which  GSA  signs  the  pur¬ 
chase  contract  along  with  the  new  ve¬ 
hicles  planned  for  acquisition  in  that 
year.  To  avoid  overlapping  into  the 
subsequent  years  with  successively 
higher  fuel  economy  criteria,  sedans 
and  station  wagons  should  be  ordered 
immediately  in  the  fiscal  year  for 
which  the  approved  plan  applies. 
Leased  passenger  automobiles  will 
meet  the  miles  per  gallon  criteria  of, 
and  be  incorporated  in  the  approved 
plan  of  the  fiscal  year  in  which  the 
leases  are  initiated,  renewed,  extended 
or  increased  in  scope.  Passenger  auto¬ 
mobile  leases  will  specify  the  vehicle 
model  type  to  be  provided. 


§  9-5.5202  Typewriters. 

§  9-5.5202-1  Scope. 

This  section  covers  the  purchase,  for 
use  by  either  DOE  or  cost-type  con¬ 
tractors,  of  (a)  typewriters  whether  to 
fill  initial  requirements  or  for  replace¬ 
ment  purchases  and  (b)  typewriter 
repair  and  reconditioning  services. 

§  9-5.5202  Definition. 

“Typewriters”  are  manually  and 
electrically  operated  machines  having 
standard  or  special  keyboards,  de¬ 
signed  to  produce  printed  characters 
by  impression  of  type  upon  paper 
through  the  medium  of  an  inked 
ribbon.  The  term  includes  the  vari- 
typer,  hektowriter,  proportional 
spacer,  flexowriter,  justowriter,  and 
portable  typewriting  machines  but 
does  not  include  bookkeeper,  billing, 
or  teletypewriting  machines. 

9-5.5202-3  Replacement  standards. 

Typewriters  shall  be  purchased  for 
replacement  purposes  in  accordance 
with  FPMR  101-25.403. 

§9-5.5202-4  Procedures  and  requirements 
for  purchase,  rental,  repair,  and  main¬ 
tenance. 

(a)  Orders.  Purchase  orders  for  type¬ 
writers,  whether  for  replacement  or 
otherwise  and  for  rental,  repair  or 
maintenance  of  typewriters,  shall  be 
prepared  and  transmitted  to  the  ap¬ 
propriate  Federal  Supply  Schedule 
Contractor.  DOE  contracting  officers 
shall  use  Fonn  DOE-103  for  such  pur¬ 
pose.  When  cost-type  contractors  are 
authorized  to  make  purchase  under 
Federal  Supply  Schedules,  heads  of 
procuring  activities  may  authorize 
them  to  use  their  own  purchase  order 
forms  properly  identified  according  to 
FPR  Subpart  1-5.9. 

§  9-5.5202-5  Justifications. 

(a)  The  justification  which  is  re¬ 
quired  for  DOE  direct  procurements 
of  typewriters  made  at  price  other 
than  the  lowest  delivered  price  avail¬ 
able  is  set  forth  in  FPMR  101-26.408- 
3. 

(b)  Electric  typewriters.  Electric 
typewriters  for  use  by  DOE  and  its 
cost-type  contractors  may  be  pur¬ 
chased  only  when  the  DOE  standards 
are  met. 

(c>  Regulations.  The  procurement  of 
typewriters  that  will  be  used  for  print¬ 
ing  shall  comply  with  the  approval  re¬ 
quirements  of  the  Joint  Committee  on 
Printing. 

§  9-5.5203  Printing  equipment  and  print¬ 
ing  services. 

§  9-5.5203-1  Regulations. 

The  Joint  Committee  on  Printing, 
Congress  of  the  United  States,  periodi¬ 
cally  publishes  “Government  Printing 
and  Binding  Regulations”.  These  regu- 
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lations  and  DOEM  02€0,  “Printing  and 
Related  Activities”,  govern  the  acquisi¬ 
tion,  use,  s.:u  disposal  of  printing.  In¬ 
clusion  of  printing  (limiting  exceptions 
are  set  forth  in  paragraphs  35-2 
through  35-4  of  the  Government 
printing  ar.d  binding  regulations)  in 
contracts  for  supplies  and  services  is 
prohibited  unless  specifically  approved 
by  the  senior  official  in  charge  cl  ad¬ 
ministrative  services,  DOE  Headquar¬ 
ters. 

§  9-5.5204  Alcohol. 

§  9-5.5204-1  Scope. 

This  section  covers  (a)  Bureau  of  Al¬ 
cohol,  Tobacco  and  Firearms,  Trea¬ 
sury  Deportment,  alcohol  regulations 
applicable  to  DOE,  (b)  delegations  of 
authority  to  submit  applications  to 
purchase  tax-free  alcohol  or  specially 
denatured  alcohol,  and  (c)  purchases 
of  alcohol  by  DOE  or  cost-tyj  !  con¬ 
tractors.  To  the  fullest  extern,  practi¬ 
cable,  alcohol  for  use  by  DOE  or  its 
cost-type  contractors  shall  be  procured 
on  a  tax-free  basis. 

§  9-5.5204-2  Regulations. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  regulations  relating  to  the 
procurement  and  use  ol  alcohol  free  of 
tax,  by  Government  agencies,  are  set 
forth  in  26  CFR  213,141-213.146. 
Copies  of  excerpts  from  these  regula¬ 
tions  may  be  secured  from  the  Bureau 
of  Alcohol,  Tobacco  and  Firearms, 
Washington,  DC  20226.  These  regula¬ 
tions  will  be  followed  in  the  procure¬ 
ment  of  alcohol. 

§  9-5.5204-3  Application  forms  and  per¬ 
mits. 

ATF  Form  1436,  “Specially  Dena¬ 
ture  Spirits  for  Use  of  United  States," 
and  ATF  Form  1444,  “Tax  Free  Spirits 
for  Use  of  United  States,”  shall  be 
used  for  procurements  of  specially  de¬ 
natured  alcohol  and  ethyl  alcohol,  re¬ 
spectively.  Part  I  of  each  from  is  the 
application  for  permission  to  procure 
and  Part  II  is  the  permit.  If  procure¬ 
ment  form  more  than  one  warehouse 
is  desirable,  separate  applications 
must  be  made  for  withdrawals  from 
each  warehouse.  When  permits  are  no 
longer  required,  they  should  be  for¬ 
warded  to  the  Bureau  of  Alcohol,  To¬ 
bacco  and  Firearms  for  cancellation. 
Alcohol  procured  by  use  of  the  ATF 
forms  referred  to  in  this  subsection 
shall  be  used  exclusively  on  DOE 
work. 

§9-5.5204-4  Authority  to  sign  applica¬ 
tions. 

Specific  DOE  personnel  have  been 
authorized  to  execute  Part  I  of  Forms 
1444  and  1486  by  letters  to  the  Direc¬ 
tor,  Bureau  of  Alcohol,  Tobacco  and 
Firearms  without  power  of  redelega¬ 
tion.  Copies  of  such  letters  have  been 
furnished  to  field  offices.  In  addition. 


the  senior  procurement  official,  Head¬ 
quarters,  has  been  authorized  to  sign 
and  delegate  to  others  authority  to 
sign  applications  under  Bureau  of  A1 
cohol,  Tobacco  and  Fi^a-rms  regula¬ 
tions  relating  to  the  procurement  and 
use  of  alcohol  free  of  tax.  Only  the  in¬ 
dividuals  so  authorized  shall  execute 
Part  I  of  these  ferms.  Requests  by 
field  offices  for  new  authorizations  or 
discontinuance  of  existing  authoriza¬ 
tions  shall  be  submitted  by  letter  to 
the  senior  procurement  official,  Head¬ 
quarters.  Requests  for  new  authoriza¬ 
tions  shall  be  accompanied  in  each 
case  by  a  3x5  card  with  the  following 
information  typed  thereon: 

_ _  whose 

signature  appears  below,  is  authorized  to 
sign  applications  Forms  1444  and  148G,  on 
behalf  of  DOE. 


(Signature) 


(Title) 

§  9-  5.5204-5  Filing  applications. 

Applications  shall  be  executed  in  du¬ 
plicate  by  the  authorized  DOE  official 
and  mailed  directly  to  the  Director, 
Bureau  of  Alcohol,  Tobacco  and  Fire¬ 
arms,  Washington,  D.C.  20226.  No 
transmittal  letter  is  required.  Where 
alcohol  or  specifically  denatured  alco¬ 
hol  is  for  use  directly  by  DOE,  the 
form  shall  indicate  that  shipment 
shall  be  made  to  the  DOE  in  care  of 
tire  cost-type  contractor. 

§  9 --5.52C4-6  Forms  and  authorized  plants. 

Annually,  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  publishes  print¬ 
ed  lists  of  Distilled  Spirits  Plants, 
Bonded  Warehouses  and  Denaturing 
Plants  Authorized  to  Operate.  Copies 
of  these  lists  and  supplies  of  Forms 
144  and  I486  may  be  secured  by  w  rit¬ 
ten  request  to  the  Director,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  Wash¬ 
ington,  D.C.  20226. 

§  9-5.5204-7  Placing  the  order. 

A  signed  copy  of  the  permit  shall  ac¬ 
company  the  original  puchase  order 
issued  to  the  plant  or  warehouse, 
where  it  will  be  retained.  Subsequent 
orders  shall  refer  to  the  permit  on  file 
in  the  plant  or  warehouse.  Order 
Form  DOE- 103  shall  be  issued  by 
DOE  for  cost-type  contractors’  re¬ 
quirements,  except  as  provided  in  §  9- 
5.5204-9. 

§  9-5.5204-8  Notice  of  shipment. 

When  alcohol  is  shipped,  the  ship¬ 
per  prepares  the  required  forms  as 
specified  by  Bureau  of  Alcohol,  Tobac¬ 
co  and  Firearms  relations  and  for¬ 
wards  them  to  the  consignee.  Upon  re¬ 
ceipt  of  the  receiving  report  covering 
the  shipment,  the  officer  who  signed 
the  purchase  order  shall  execute  the 
certificate  of  receipt  and  forward  it  to 


the  appropriate  Regional  Director, 
Bureau  of  Alcohol,  Tobacco  and  P’ire- 
anns.  The  c&rrie;  transporting  the  al¬ 
cohol  shall  also  be  given  a  receipt  as 
specified  by  Bureaus  of  Aifcohol,  To¬ 
bacco  and  Firearms  regulations. 

§  9-5.5204-9  Orders  placed  by  cost-type 
contractors. 

(a)  Specially  denatured  alcohol. 
Heads  of  procuring  activities  may  au¬ 
thorize  cost  type  contractors  to  apply 
for  permits  to  purchase  specially  dena¬ 
tured  alcohol,  subject  to  restrictions  of 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  as  to  end  use.  In  order  to 
qualify,  cost-type  contractors  must  be 
bonded,  must  submit  reports,  and  are 
subject  to  inspection  by  the  Bureau  of 
Alcohol,  Tob'-cco  and  Firearms. 

(b)  Tax-free  alcohol.  Under  Bureau 
of  Alcohol,  Tobacco  and  Firearms  reg¬ 
ulators,  mst-type  contractors  per¬ 
forming  scientific  or  research  work  or 
operating  hospitals  are  permitted  to 
procure  alcohol  tax  free.  These  regula¬ 
tions  require  bonding  under  certain 
circumstances,  submission  of  reports, 
and  inspection  by  the  Bureau  of  Alco¬ 
hol,  Tobacco  and  Firearms. 

(c)  DOE  versus  cost-type  contractor 
alcohol  procurement.  Purchase  may  be 
made  by  either  DOE  or  cost-type  con¬ 
tractor,  whichever  is  in  the  best  inter¬ 
est  of  the  Government,  taking  into 
consideration  administrative  costs  and 
any  other  pertinent  factors  that  may 
be  applicable  to  individual  situations. 
On  purchases  for  recurring  require¬ 
ments,  one  of  the  factors  to  consider  is 
that  for  purchases  by  DOE  the  bond¬ 
ing,  reporting,  and  inspection  require¬ 
ments  do  not  apply. 

§9-5.5234-10  Abandoned  and  forfeited  al¬ 
cohol. 

Abandoned  and  forfeited  alcohol 
which  has  come  into  the  custody  or 
control  of  any  Federal  agency  may  be 
obtained  by  following  the  procedure 
set  forth  in  FPMR  101-43.4. 

§  9-5.5205  Helium. 

§9-5.5205-1  Scope. 

This  section  covers  acquisition  of 
helium  for  use  by  either  DOE  or  cost- 
type  contractors. 

§  9-5.3205-  2  Basic  source  of  supply. 

(a)  Statutory  requirements.  The 
Helium  Act  (Public  Law  86-777,  as 
amended  (50  U.S.C.  167(d))  provides 
that,  to  the  extent  that  supplies  are 
readily  available,  whether  in  gaseous 
or  liquid  form,  the  DOE  shall  pur¬ 
chase  all  major  requirements  of 
helium  from  the  Secretary  of  the  Inte¬ 
rior  either  directly  or  from  suppliers  » 
who  have  purchased  or  will  purchase 
an  equivalent  amount  of  Bureau  of 
Mines  helium  in  accordance  with  30 
CFR  Part  2. 
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§  9-5.5205-3  Methods  of  purchase. 

(a)  Purchases  may  be  made  from  the 
Secretary  of  the  Interior  for  either 
DOE  or  cost-type  contractors’  require¬ 
ments  for  helium  by  forwarding  a  pur¬ 
chase  order  in  duplicate  (Fonn  DOE- 
103  or  the  cost-type  contractor’s  pur¬ 
chase  order  properly  Identified  as  in 
the  use  of  Government  Sources  of 
Supply)  to:  Bureau  of  Mines,  Heliun 
Operations,  Box  H  4372,  Herring 
Plaza,  Amarillo,  Tex.  79101. 

(b)  Purchases  may  be  made  from 
commercial  firms  as  indicated  in  sub- 
paragraphs  (1)  and  (2)  of  this  para¬ 
graph:  Provided,  that  the  vendor  is  re¬ 
quired  to  furnish  Bureau  of  Mines 
helium  or  buy  the  equivalent  from  the 
Bureau  of  Mines. 

(1)  Commercial  firms  under  GSA 
Schedule  Contracts. 

(2)  Commercial  firms,  including  pri¬ 
vate  distributors  listed  by  the  Bureau 
of  Mines  as  eligible  to  sell  helium  to 
Federal  agencies  (30  CFR  Part  2),  pur¬ 
suant  to  usual  procurement  and  con¬ 
tracting  procedures. 

(c)  In  all  cases,  except  where  pur¬ 
chase  is  made  from  the  Bureau  of 
Mines  directly,  the  purchase  orders 
shall  contain  the  following  statement: 

Helium  furnished  under  this  contract 
shall  be  Bureau  of  Mines  helium  as  defined 
by  Parts  601  and  602,  Subchapter  A.  Chap¬ 
ter  VI,  Title  30,  Code  of  Federal  Regula¬ 
tions. 

(d)  One  (1)  copy  of  each  procure¬ 
ment  document  issued  pursuant  to 
paragraph  (b)(2)  of  this  section  shall 
be  furnished  to  the  address  in  para¬ 
graph  (a)  of  this  section. 

§  9-5.5206  Miscellaneous  items. 

§  9-5.5206-1  Scope. 

This  section  sets  forth  the  proce¬ 
dures  and  requirements  for  the  pur¬ 
chase  of  various  miscellaneous  items. 
These  procedures  and  requirements 
shall  be  applied  to  cost-type  contrac¬ 
tors  to  the  extent  indicated  in  each 
subsection  of  this  section. 

§  9-5.5206-2  Aircraft. 

All  acquisitions  of  aircraft  by  either 
DOE  or  cost-type  contractors  (except 
for  temporary  (30  days  or  less)  rentals 
or  loans)  shall  be  approved  in  advance 
by  the  senior  procurement  official, 
Headquarters. 

§9-5.5206-3  DOE  forms. 

DOE  forms  are  those  approved  by 
the  Office  of  the  Controller,  Head¬ 
quarters,  for  use  throughout  DOE. 
Cost-type  contractors  shall  obtain 
their  requirements  for  DOE  forms 
through  DOE. 

§9-5.5206-4  Standard,  optional  and  other 
agency  forms. 

(a)  Source  of  supply.  The  General 
Services  Administration  stocks  for 
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issue  to  agencies  standard  forms  ap¬ 
proved  by  the  Bureau  of  the  Budget  or 
the  General  Accounting  Office  and 
other  common-use  forms,  such  as 
Treasury  forms.  Civil  Service  forms, 
and  optional  forms.  The  Federal 
Supply  Stores  Catalog  lists  forms  car¬ 
ried  in  stock. 

(b)  Ordering  forms  from  Federal 
Supply  Service.  DOE  offices  shall 
submit  purchase  orders  for  standards 
forms,  except  as  specified  in  para¬ 
graph  (c)  of  this  section,  directly  to 
the  appropriate  Federal  Supply  Stores 
Depot.  Orders  for  forms  may  include 
requests  for  other  items  normally  car¬ 
ried  in  stock.  Orders  for  quantities  of 
forms  in  excess  of  quantities  normally 
furnished  from  stock  will  be  extracted 
by  the  stores  depot  and  sent  to  GSA 
Region  3,  Washington,  D.C.  20407,  to 
be  filled  either  by  GSA  Region  3  or  by 
the  Government  Printing  Office.  Cost- 
type  contractors  shall  obtain  their  re¬ 
quirements  for  standard,  optional  and 
other  agency  forms  through  the  DOE. 

(c)  Overprinted  or  altered  forms. 
Forms  that  require  overprinting,  serial 
numbering,  or  different  grade,  weight, 
or  color  of  paper,  or  a  major  alteration 
in  construction  shall  be  requisitioned 
froni  the  Director  of  Administration 
or  designee. 

§  9-5.5206-5  Steel  filing  cabinets. 

(a)  Procurement  of  steel  filing  cabi¬ 
nets,  by  either  DOE  or  cost-type  con¬ 
tractors,  is  subject  to  DOE  utilization 
requirements. 

(b)  Direct  DOE  procurements  of 
steel  filing  cabinets  are  subject  to  the 
requirements  of  FPMR  101-26.308. 
These  requirements  do  not  apply  to 
contractors  authorized  to  use  GSA 
supply  sources.  However,  such  filing 
cabinets  shall  not  be  procured  by  DOE 
cost-type  contractors  unless  approved 
by  the  head  of  the  procuring  activity 
on  the  basis  that  DOE  utilization  re¬ 
quirements  have  been  met  and  the  ac¬ 
tions  prescribed  by  FPMR  101-25.302- 
2  have  been  taken.  A  copy  of  the  HPA 
approval  shall  be  retained  in  the  ap¬ 
propriate  purchasing  office  files. 

§  9-  5.5206-5a  Security  cabinets. 

Such  cabinets  shall  not  be  procured 
by  DOE  or  cost-type  contractors 
unless  approved  by  the  head  of  the 
procuring  activity  on  the  basis  that 
DOE  utilization  requirements  and  the 
“prerequisites  to  ordering”  criteria 
outlined  in  FPMR  101-25.302.2  have 
been  met  (GSA  approval  not  re¬ 
quired).  In  the  event  any  security  cabi¬ 
nets  are  approved  for  purchase,  the 
procedures  established  in  FPMR  101- 
26.507  for  consolidated  procurement  of 
security  cabinets  shall  be  followed. 

§  9-5.5206-6  New  electric  water  coolers. 

DOE  offices  shall  procure  new  elec¬ 
tric  water  coolers  in  accordance  with 
FPMR  101-26.502.  When  cost-type 
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contractors,  consistent  with  the  policy 
set  forth  in  §  9-5.901,  procure  new  elec¬ 
tric  water  coolers  from  GSA  supply 
sources,  they  shall  procure  in  accor¬ 
dance  with  FPMR  101-26.502. 

§  9-5.5206-7  Appliances. 

DOE  activities  shall  procure  new  re¬ 
frigerators,  freezers,  ranges,  washers, 
dryers,  water  heaters,  and  garbage  dis¬ 
posals  in  accordance  with  FPMR  101- 
26.503.  When  cost-type  contractors, 
consistent  with  the  policy  set  forth  in 
§9-5.001,  procure  these  items  from 
GSA  supply  sources,  they  shall  be  pro¬ 
cured  in  accordance  with  FPMR  101- 
26.503. 

§  9-5.52C6  8  Rental  of  post  office  boxes. 

DOE  offices  and  cost-type  contrac¬ 
tors  may  rent  post  office  boxes  on  an 
annual  basis,  or  for  shorter  periods  by 
quarters  where  necessary.  Payments 
for  annual  rentals  are  to  be  made  in 
advance  at  the  beginning  of  the  fiscal 
year,  and  for  periods  of  less  than  a 
year  either  in  advance  for  the  whole 
period,  or  at  the  beginning  of  each 
quarter  in  which  the  box  is  to  be  used. 

§  9-5.5206-9  Government  license  tags. 

(a)  In  the  District  of  Columbia.  Offi¬ 
cial  Government  tags  shall  be  pro¬ 
cured  (without  charge)  by  the  senior 
procurement  official.  Headquarters, 
from  the  Department  of  Vehicles  and 
Traffic,  District  of  Columbia,  for  all 
motor  vehicles  (except  vehicles 
exempt  for  security  purposes)  operat¬ 
ed  principally  in  the  Metropolitan 
Area  of  Washington,  D.C. 

(b)  Outside  the  District  of  Columbia. 
DOE  offices  operating  Government- 
owned  motor  vehicles  for  official  pur¬ 
poses  (including  Government  vehicles 
operated  by  cost-type  contractors), 
principally  outside  the  Metropolitan 
Area  of  Washington,  D.C.,  shall 
(except  for  vehicles  exempt  for  securi¬ 
ty  purposes)  procure  official  U.S.  Gov¬ 
ernment  tags  from  the  Superintendent 
of  Industries,  District  of  Columbia. 
Department  of  Correction,  Lorton, 
Va.,  in  accordance  with  the  following 
instructions: 

(1)  Orders  (Form  DOE-103)  shall  in¬ 
clude  code  letter  "E”  and  tag  numbers, 
delivery  dates,  consignment  and  ship¬ 
ping  instructions,  symbol  of  the  appro¬ 
priation  to  be  charged,  amount  of  obli¬ 
gation  which  has  been  established  on 
the  books  of  the  DOE  Field  Office, 
and  the  signature  of  an  officer  autho¬ 
rized  to  obligate  the  appropriation  to 
be  charged. 

(2)  See  FPMR  101-38.3  concerning 
prices  to  be  used  for  obligation  pur¬ 
poses  when  ordering  tags. 

(3)  Where  the  size  of  the  shipment 
requires  use  of  a  Government  bill  of 
lading,  that  document  shall  accompa¬ 
ny  the  purchase  order.  Where  quanti¬ 
ties  are  mailable,  the  District  of  Co¬ 
lumbia,  Department  of  Correction, 
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will  supply  the  necessary  postage  and 
add  the  cost  to  the  invoice.  (A  pair  of 
tags  weighs  approximately  1  pound,  1 
ounce.) 

(4)  The  letter  “E”  is  the  prefix 
symbol  for  DOE  official  license  tags. 
Block  numbers  have  been  assigned  to 
field  offices.  Additional  numbers  will 
be  assigned  by  the  office  of  the  senior 
procurement  official,  Headquarters, 
when  requested. 

(c)  Special  plates.  Special  plates  for 
securit  y  purposes  shall  be  purchased 
by  DOE  offices  for  DOE  and  cost-type 
contractors  in  accordance  with  local 
laws,  regulations  and  instructions. 

§9-5.5206-10  Fuels  and  packaged  petro¬ 
leum  products. 

DOE  offices  shall  procure  fuels  and 
packaged  petroleum  products  (e.g.,  lu¬ 
bricating  oil,  gasoline,  fuel  oil,  kero¬ 
sene,  and  solvents)  in  acordance  with 
FPMR  101-26.602.  When  cost-type 
contractors,  consistent  with  9-5.51, 
procure  such  products  from  Defense 
sources,  they  shall  do  so  in  accordance 
with  FPMR  101-26.602. 

§  9-5.5206-11  Arms  and  ammunition. 

Pursuant  to  10  U.S.C.  4655,  the  Sec¬ 
retary  of  the  Army  is  authorized  to 
furnish  arms,  suitable  accouterments 
for  use  therewith,  and  ammunition  for 
the  protection  of  public  money  and 
property. 

(a)  The  Department  of  the  Army 
has  granted  a  general  clearance  for 
Federal  agencies  to  procure,  without 
further  reference  to  or  clearance  from 
that  Department,  all  arms  and  ammu¬ 
nition  of  tjqjes  which  are  not  peculiar 
to  the  military  sendees,  and  which  are 
readily  procurable  in  the  civilian 
market. 

(b)  Procurement  of  arms  and  ammu¬ 
nition  readily  procurable  in  the  civil¬ 
ian  market  shall  be  made  in  accor¬ 
dance  with  regular  procurement  proce¬ 
dure  by  either  DOE  or  cost-type  con¬ 
tractors. 

(c)  Procurement  of  arms  and  ammu¬ 
nitions  for  DOE  or  cost-type  contrac¬ 
tors  which  are  peculiar  to  the  military 
services  shall  be  made  by  the  DOE  by 
submission  of  order  Form  DOE-103  to 
the  Commanding  General,  U.S.  Army 
Material  Command,  Washington,  D.C. 
20315. 

§  9-5.5206-12  Furniture. 

DOE  offices  and  cost-type  contrac¬ 
tors  shall  procure  furniture  In  accor¬ 
dance  with  FPMR  101-26.505. 

§9-5.5206-13  Gold. 

Sales  of  gold  shall  be  in  accordance 
with  FPMR  101-45.309-9. 

§  9-5.5206-14  Purchases  of  sundry  items 
from  Government  Printing  Office. 

DOE  offices  shall  purchase  from  the 
Government  Printing  Office,  Wash¬ 
ington,  D.C.  20401,  paper,  envelopes, 


inks,  glues,  and  other  supplies,  as 
listed  in  the  current  GPO  catalog  and 
Price  List  for  such  items;  except  that 
DOE  offices  may  purchase  such  items 
from  other  sources  when  it  is  more 
economical  to  do  so,  taking  into  con¬ 
sideration  the  cost  of  packing  and 
transportation. 

9-5.5296-15  Materials  handling  equipment 
replacement  standards. 

Materials  handling  equipment  shall 
be  purchased  for  replacement  pur¬ 
poses  by  DOE  offices  and  cost-type 
contractors  in  accordance  with  the 
standards  in  FPMR  101-25.405.  Heads 
of  procuring  activities  are  authorized 
to  replace  an  item  earlier  than  the 
date  specified  in  such  standards  under 
unusual  circumstances.  A  WTitten  Jus¬ 
tification  shall  be  placed  in  the  pur¬ 
chase  file. 

§  9-5.5206-16  Calibration  services. 

Orders  for  calibration  service  may  be 
placed  with  the  National  Bureau  of 
Standards,  Washington,  D.C.  20234,  by 
either  DOE  procurement  offices  or 
cost-type  contractors.  Copies  of  the 
letters  authorizing  cost-type  contrac¬ 
tors  to  order  calibration  services  on 
behalf  of  DOE  should  be  sent  to  the 
Bureau  of  Standards.  Attention:  “Ad¬ 
ministrative  Services  Division.” 

§  9-5.5206-17  Wiretapping  and  eavesdrop¬ 
ping  equipment. 

All  procurement  by  DOE  offices  and 
cost-type  contractors  of  devices  pri¬ 
marily  designed  to  be  used  surrepti¬ 
tiously  to  overhear  or  record  conversa¬ 
tions  is  prohibited. 

§9-5.5206-18  Coal. 

DOE  offices  and  cost-type  contrac¬ 
tors  may  participate  in  the  Defense 
Fuel  Supply  Center  coal  contracting 
program  for  carload  or  larger  lots.  If 
participation  is  desired,  estimates  shall 
be  submitted  to  DFSC  in  accordance 
with  FPMR  101-26.602. 

§  9-5.5206-19  Procurement  of  gas  masks 
and  canisters. 

M9  Army  assualt  mask  and  Mil  and 
M14  canisters:  Supplies  of  the  M9 
Series  Protective  Field  Mask  (Army  as¬ 
sault  mask)  and  Mil  and  M14  canis¬ 
ters  are  being  maintained  at  Oak 
Ridge,  Term.,  and  Richland,  Wash., 
for  requistions  by  DOE  offices  and 
cost-type  contractors. 

(a)  The  masks  supplied  by  Oak 
Ridge  and  Richland  are  refurbished  to 
serviceable  conditions  and  tested  for 
reliability  before  they  are  placed  in 
stock.  Each  mask  has  been  equipped 
with  an  Mil  canister  and  is  packaged 
in  a  transparent  film  bag. 

(b)  For  requistions  of  masks,  pur¬ 
chasers  should  state,  in  addition  to  in¬ 
formation  for  shipment,  the  quantity 
of  masks  required  in  large  or  medium 
size  and  whether  a  carrier  for  each 


mask  is  required.  Price  of  each  mask, 
with  or  without  carrier,  is  $13.50,  f.o.b. 
Oak  Ridge,  Tenn.,  or  Richland,  Wash. 

(c)  For  requisitions  of  canisters  for 
the  M9  mask,  purchasers  should  state, 
in  addition  to  information  for  ship¬ 
ment,  the  type  and  quantity  required 
at  respective  unit  prices,  f.o.b.  Oak 
Ridge,  Term.,  or  Richland,  Wash.: 

Canister,  Mil,  FSN  4240-112-P365  (filter 

paper  and  Whetlerized  carbon)— $2.25 

Canister,  M14,  FSN  4240-203-3733  (double 

thickness  of  filter  paper)— $8.40. 

(d)  DOE  or  cost-type  contractor  pur¬ 
chase  orders  for  masks  and  canisters 
should  be  addressed  to: 

(1)  For  delivery  east  of  the  Mississip¬ 
pi  River.  Union  Carbide  Corp.,  Nuclear 
Division,  Oak  Ridge  Gaseous  Diffusion 
Plant,  Post  Office  Box  P,  Oak  Ridge, 
Tenn.  37830. 

(2)  For  delivery  wrest  of  the  Missis¬ 
sippi  River:  Rockwell  International 
Corp.,  Post  Office  Box  250,  Richland, 

Wash.  99352. 

§9-5.5206-20  Procurement  of  electronic 
data  processing  tape. 

(a)  All  DOE  direct  procurement  of 
electronic  data  processing  tape  shall 
be  made  in  accordance  with  the  provi¬ 
sions  of  FPMR  101-26.508. 

(b)  DOE  offices  having  requirements 
in  excess  of  the  maximum  order  limi¬ 
tation  of  the  Federal  Supply  Schedule 
should  contact  GSA  directly  to  make 
arrangements  for  obtaining  the  quan¬ 
tities  needed,  in  accordance  with  the 
provisions  of  FPMR  101-26.508-2. 

(c)  DOE  offices  having  requirements 
for  types  of  electronic  data  processing 
tape  other  than  those  coverd  by  Inter¬ 
im  Federal  Specification  W-T-0051C 
(GSA-FSS)  or  current  Federal  Supply 
Schedules  shall  submit  their  require¬ 
ments  directly  to  GSA  in  accordance 
with  the  provisions  of  FPMR  101- 

26.508- 2. 

(d)  Procuring  activites  shall  require 
all  their  cost-type  contractors  to 
obtain  their  requirements  for  electron¬ 
ic  data  processing  tape  in  accordance 
with  the  provisions  of  FPMR  101- 

26.508- 1.  Adequate  Justification  exits, 
heads  of  procuring  activities  may  au¬ 
thorize  these  cost-type  contractors  to 
obtain  their  tape  from  other  sources. 
When  a  manager  does  authorize  a  con¬ 
tractor  to  obtain  its  requirements 
from  other  sources,  a  copy  of  the  au¬ 
thorization,  together  with  a  brief 
statement  of  the  Justification,  should 
be  sent  to  the  senior  procurement  offi¬ 
cial,  Headquarters,  for  informational 
purposes. 

(e)  DOE  offices  should  consolidate 
their  requirements  and  the  require¬ 
ments  of  their  cost-type  contractors 
for  electronic  data  processing  tape 
when  it  appears  that  such  action 
would  be  practical  and  would  result  in 
significant  price  advantages  to  the 
Government. 
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§  9-5.5206-21  Porcureinent  of  masking  de¬ 
vices. 

Masking  devices  are  assembled  in 
the  DOE  plant  at  Paducah,  Ky.,  and 
may  be  requisitioned  by  DOE  offices 
and  cost-type  contractors  at  cost  from: 

- ,  Area  Manager,  DOE.  Padu¬ 
cah  Area  Office,  Post  Office  Be  <  1213,  Pa¬ 
ducah,  Ky.  42001. 

§  9-5.5207  Special  materials. 

This  section  covers  the  purchase  of 
materials  peculiar  to  the  DOE  pro¬ 
gram.  While  purchases  of  these  mate¬ 
rials  are  unclassified,  quantities,  desti¬ 
nation  or  use  may  be  classified.  See 
appropriate  sections  of  the  Classifica¬ 
tion  Guide.  Procuring  activities  shall 
require  cost-type  contractors  to  obtain 
the  special  materials  identified  in  the 
following  subsections  in  accordance 
with  the  procedures  stated  therein. 

§9-5.5207-1  Heavy  water. 

The  senior  program  official  or  desig¬ 
nee  controls  the  procurement  and  pro¬ 
duction  of  heavy  water.  DOE  offices 
and  cost-type  contractors  shall  place 
orders  directly  with  the  senior  pro¬ 
gram  official  designee. 

§  9-5.5207-2  Platinum. 

The  Chicago  Operations  Office  is  re¬ 
sponsible  for  maintaining  the  DOE 
platinum  supply.  DOE  offices  and 
cost-type  contractors  shall  dear  with 
the  Chicago  Operations  Office  as  to 
the  availability  of  platinum  prior  to 
the  purchase  of  platinum  on  the  open 
market. 

§9-5.5207-3  Jewel  bearings. 

See  FPR  1-1.319. 

Subpart  9-5.54  U»e  of  Procurement  and 
Supply  Management  Support  Services  at  the 
Nevada  Test  Site 

§  9-5.5400  Scope  of  suhpart 

This  subpart  sets  fortn  DOE  policy 
for  the  use  of  the  procurement  and 
supply  management,  support  services 
at  the  Nevada  Test  Site  The  provi¬ 
sions  of  this  subsection  shall  be  ap¬ 
plied  to  cost-type  contractors  carrying 
out  projects  at  the  NTS. 

§9-5.5401  Policy. 

As  an  integral  part  of  their  responsi¬ 
bility  for  furnishing  project  related 
materials,  equipment,  and  technical 
services,  the  Nevada  Operations  Office 
will,  except  in  special  cases,  provide  to 
the  fullest  practicable  extent  the  nec¬ 
essary  procurement  and  supply  man¬ 
agement  support  services  required  to 
support  the  technical  efforts  of  all  or¬ 
ganizations  sponsoring  experiments  or 
participating  in  the  scientific  aspects 
of  experiments  conducted  at  the  NTS. 
Furthermore,  all  organizations  that 
are  carrying  out  projects  or  perform¬ 
ing  work  at  the  NTS  will  make  the  ful¬ 


lest  practicable  use  of  these  facilities 
and  services  to  prevent  unnecessary 
duplication  to  assure  maximum  effi¬ 
ciency  and  economy. 

Subpart  9-5.55  Purchase  or  Lease 
Determination* 

§  9-  5.5500  Scope  of  subpart. 

(a)  This  subpart  implements  and 
supplements  FPMR  101-25.5  which 
prescribes  guidelines  to  be  used  in  de¬ 
termining  whether  acquisition  of  par¬ 
ticular  types  of  equipment  should  be 
by  purchase  or  lease. 

§  9-5.5501  Policy. 

(a)  The  guidelines  prescribed  in 
FPMR  101-25.5  for  mak'ng  purchase 
or  lease  determinations  shall  be  ap¬ 
plied  to  the  acquisition  of  all  types  of 
equipment.  These  guidelines  shall  be 
used  in  making  lease-versus-purchase 
determinations  at  time  of  original  ac¬ 
quisition,  when  lease  renewals  are 
being  considered,  or  at  other  times  as 
circumstances  warrant. 

(b)  Contracting  officers  shall  assure 
the  use  of  applicable  lease-versus-pur¬ 
chase  guidelines  in  all  procurement 
and  supply  operations  under  their  ju¬ 
risdiction. 

§9-5.5502  Utilization  of  excess  equipment 
or  interests  in  equipment. 

Excess  lists  shall  be  consulted  prior 
to  leasing  equipment  in  both  original 
and  renewal  leasing  actions.  Also, 
leased  equipment  shall  be  offered  for 
utilization  by  other  DOE  offices  and 
DOE  contractors  prior  to  release 
whenever  an  accumulated  credit 
toward  purchase  of  the  equipment  will 
be  lost. 

§  9-  5.5503  Maintenance  of  records. 

Records  shall  be  maintained  of  all 
lease-purchase  studies  and  other  perti¬ 
nent  data  used  to  support  admini¬ 
strative  actions  taken. 

§  9-5.5504  Funding  considerations. 

Unavailability  of  funds  is  generally 
not  adequate  justification  for  a  deci¬ 
sion  to  lease  when  purchase  is  indicat¬ 
ed  by  the  lease-purchase  study  to  be 
the  more  economical  course  of  action. 
In  such  circumstances  it  is  essential 
that  every  effort  be  made  to  follow 
the  purchase  course  of  action.  This  is 
true  both  with  respect  to  those  studies 
made  at  the  times  leases  are  renewed 
or  when  other  circumstances  warrant. 

§  9-5.5505  Leasing  cf  equipment. 

If  leasing  of  equipment  is  necessary, 
and  a  lease  with  purchase  option  ex¬ 
ecuted,  the  purchase  option  shall  be 
exercised  at  the  earliest  possible  date, 
provided  the  purchase  is  the  more  eco¬ 
nomical  course  of  action. 


PART  9-6— FOREIGN  PURCHASES 
Subpart  9-6.1  Buy  American  Act — Supply  and 
Service  Contract* 

Sec. 

9-6.100  Scope. 

9-6.103  Exceptions. 

9-6.103-2  Nonavailability  in  the  United 
States. 

9-6.104-4  Evaluation  of  bids  and  proposals. 
9-6.151  DOE  list  of  supplies  excepted  from 
Buy  American  Act  (supplies  to  be  pro¬ 
cured  for  public  use). 

Authority:  Title  V,  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  Adminis¬ 
trative  Procedures  Act,  as  amended  (5  U.S.C. 
551,  et.  seq. 

Subpart  9-6.1  Buy  American  Act — Supply  and 
Service  Contract* 

§9-6.100  Scope. 

This  subpart  implements  FPR  Sub¬ 
part  1-6.1. 

§  9-6.103  Exceptions. 

§9-6.103-2  Nonavailability  in  the  United 
States. 

Contracting  officers  may  make  the 
determinations  required  by  FPR  1- 
6.103-2,  provided  such  determination 
is  factually  supported  in  writing. 

§  9-6.104-4  Evaluation  of  bids  and  propos¬ 
als. 

(a)  Proposed  awards  shall  be  submit¬ 
ted  (in  triplicate)  through  the  ser.ior 
procurement  official,  Headquarters,  to 
the  head  of  the  agency  for  decision 
where: 

(1)  Rejection  of  an  acceptable  low 
foreign  bid  is  considered  necessary  to 
protect  essential  national  security  in¬ 
terests  such  as  maintenance  of  a  mobi¬ 
lization  base;  and 

(2)  Rejection  of  any  bid  or  proposal 
for  other  reasons  of  the  national  inter¬ 
est  when  it  is  considered  necessary. 

§9-6.151  DOE  list  of  supplies  excepted 
from  Buy  American  Act  (supplies  to  be 
procured  for  public  use). 

Antimony 

Asbestos 

Bauxite 

Bismuth 

Books,  trade,  text,  technical,  or  scientific; 
newspapers,  magazines,  periodicals;  print¬ 
ed  briefs  and  films;  not  printed  in  the 
United  States,  and  for  which  domestic  edi¬ 
tions  are  not  available. 

Cadmium 

Calcium  cyanamide 
Castor  oil 

Chrome  ore  or  chromite 
Cobalt  (ore  and  metals) 

Cork 

Cryolite,  natural 

Diamonds,  industrial  and  abrasive 

Graphite,  natural 

Iodine 

Jute  ar.d  jute  burlaps 

Logs,  veneer,  and  lumber  from  balsa,  green- 
heart,  lignum  vitae,  mahogany,  and  teak 
Mica 
Nickel 

Crude  petroleum,  petroleum  fuels,  and  pe¬ 
troleum  lubricants 
Platinum  and  related  group  metals 
Radium  salts,  source  and  special  nuclear 
materials 

Rubber,  crude,  and  latex 
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Rutile 

Shellac 

Spare  parts  for  equipment  of  foreign  manu¬ 
facture,  and  for  which  domestic  parts  are 
not  available 
Sperm  oil 
Tartaric  acid 
Tin 

Suggestions  for  changes  in  additions 
to  the  above  list,  with  appropriate  jus¬ 
tifications,  shall  be  submitted  to  the 
senior  procurement  official.  Headquar¬ 
ters. 


PART  9-7— CONTRACT  CLAUSES 

Sec. 

9-7  000  Scope  of  part. 

9-7.050  General  policy. 

9-7.051  Deviations. 

Subpart  9-7.1  Fixed  Price  Supply  Cwilroc!* 

9-7.100  Scope. 

9-7.102  Required. 

9-7.102-1  Definitions. 

9-7  102-19  Termination  for  convenience  of 
the  Government. 

9-7.102-20  Pricing  of  adjustments. 
9-7.102-50  Order  of  precedence. 

9-7.102-51  Renegotiation. 

9-7.102-52  Patent  indemnity. 

9-7.102-53  Notice  and  assistance  regarding 
patent  and  copyright  infi  ingement. 
9-7.102-54  Reporting  of  royalties. 

5-7.102-55  Authorization  and  consent. 

9  7.103  Clauses  to  be  used  when  applicable. 
9-7.103-3  Examination  of  records  by 
Comptroller  General. 

9-7.103-4  Reserved. 

9-7.103-23  Subcontracts. 

9-7.103-50  Classification. 

9-7.103-51  Government  property. 

9-7.103-52  Patent  rights  (Long  form). 
9-7.103-53  Security. 

9-7.103-54  Organizational  conflicts  of  in- 

9-7.103-55  Safety  and  health. 

9-7.104  DOE  additional  clauses. 

9-7.104-50  Piioriiies  allocations  and  allot¬ 
ments. 

9-7.104-51  Permits  and  licenses. 

9-7. 104-52  Nuclear  hazards  indemnity. 

Support  9-7.2  Ceil-reimbi'rteroent  Type  Supply 
Contracts 

9-7.200  Scope. 

9-7.202  Required  clauses. 

9-7.202-1  Definitions. 

9-7.202-4  Allowable  cost,  fee,  and  payment. 
9-7.202-7  Examination  of  records  by 
Comptroller  General. 

9-7.202-8  Subcontracts. 

9-7.202-10  Termination  for  default  or  con¬ 
venience  of  the  Government. 

9-7.202-24  Notice  and  assistance  regarding 
patent  and  copyright  infringement. 
9-7.202-50  Order  of  precedent  e. 

9-7.202-51  Renegotiation. 

9-7.202-52  Patent  indemnity. 

9-7.202-53  Reporting  of  royalties. 
9-7.202-54  Authorization  and  consent. 
9-7.203  Clauses  to  be  used  when  applicable. 
9-7.203-9  Negotiated  overhead  rates. 
9-7.203-50  Patent  rights  (Long  form). 
9-7.203-51  Addtional  technical  data  re¬ 
quirements. 

9-7.203-52  Rights  in  technical  data. 
9-7.203-53  Classification. 

9-7.203-54  Security. 

9-7.203-55  Safety  and  health. 

9-7.203-56  Organizational  conflicts  of  in¬ 
terest. 


Sec. 

9-7.204  DOE  additional  clauses. 

9-7.204-5  Insurance— liability  to  third  per¬ 
sons. 

9-7.204-50  Priorities,  allocations,  and  allot¬ 
ments. 

9-7.204-51  Permits  and  licenses. 

9-7.204-52  Nuclear  hazards  indemnity. 

SubpotS  9-7.3  Fixed-Price  Research  and 
Development  Contracts 

9-7.300  Scope. 

9-7.302  Required  clauses. 

S  7.302-1  Definitions. 

9-7.302-6  Examination  of  records  by 
Comptroller  General. 

9  7.302-10  Tprmiration  for  convenience  of 
the  Government. 

9-7.302-22  Notice  and  assistance  regarding 
patent  and  copyright  infringement. 
9-7.302-23  Patent. 

9-7.302-29  Pricing  of  adjustments. 
9-7.302-50  Order  of  preceden  -e. 

9-7.302-51  Renegotiation. 

9-7.302-52  Authorization  and  consent. 
9-7.302-53  Patent  rights. 

9-7.302-54  Additional  technical  data  re¬ 
quirements. 

9-7.302-55  Rights  in  technical  data-long 
form. 

9-7.302-56  Reporting  of  royalties. 

9-7  302-57  Printing. 

9-7.302-58  Federal  Reports  Act. 

9-7.303  DCE  clauses  to  be  used  when  appli¬ 
cable. 

9-7.303-12  Subcontracts. 

9-7.303-5 0  Patent  Indemnity. 

9-7.303-51  Security. 

8- 7.303-52  Limitation  of  Government’s  ob¬ 

ligations. 

9- 7.303-53  Organizational  conflicts  of  In¬ 

terest. 

9-7.303-54  Safety  and  health. 

9-7.304  DOE  additional  clauses. 

9-7.304-50  Priorities,  allocations,  and  allot¬ 
ments. 

9-7.304-51  Permits  and  licenses. 

9-7.304-52  Soviet  BLOC  controls. 

9-7.304-53  Organizational  conflicts  of  in¬ 
terest. 

9-7.304-54  Nuclear  hazards  Indemnity. 

Subpcrt  9-7.4  Cott-Re’mbureemcnl  Type  Research 
and  Dovelopmant  Contort* 

9-7.400  Scope. 

9-7.402  Required  clauses. 

9-7.402-1  Definitions. 

9-7.402-3  Allowable  cost,  fee  and  payment. 
9-7.402-7  Examination  of  records  by 
Comptroller  General. 

9-7.402-8  Subcontracts. 

9-7.402-10  Termination  for  default  or  con¬ 
venience  of  tne  Government. 

9-7.402-21  Notice  and  assistance  regarding 
patent  and  copyright  infringement. 
9-7.402-22  Patents. 

9-7.402-50  Order  of  precedence. 

9-7.402-51  Renegotiation. 

9-7  402-52  Authorization  and  consent. 
9-7.402-53  Patent  rights. 

9-7.402-54  Additional  technical  data  re¬ 
quirements. 

9-7.402-55  Rights  in  technical  data— long 
form. 

9-7.402-56  Reporting  of  royalties. 

9-7.402-57  Printing. 

9-7.402-58  Federal  Reports  Act. 

9-7.402-59  Stop  work  order. 

9-7.402-60  Foreign  travel. 

9-7.403  Clauses  to  be  used  when  applicable. 
9-7.403-9  Negotiated  overhead  rates. 
9-7.403-70  Patent  indemnity. 

9-7.403-71  Security. 

9-7  403-72  Organizational  conflicts  of  in¬ 
terest. 


9-7.403-73  Safety  and  health. 

9  -7.404  DOE  additional  clauses. 

9-7.494  -9  Insurance— liability  to  third  per¬ 
sons. 

9-7.404-50  Priorities,  allocations,  and  allot¬ 
ments. 

9-7.404-51  Permits  and  licenses. 

9-7.404-52  Soviet  BLOC  controls. 

9-7.404-53  Organizational  conflicts  of  in¬ 
terest. 

9-7.404-54  Nuclear  hazards  indemnity. 

Subf  art  9-7.6  F'xed-P-i:*  Construction  Contract* 

9-7.6<'0  Scope  of  Subpart.. 

9-7.602  DOE  required  modifications  and 

plflijcnc 

9-7.602-1  Definitions. 

9-7.602-16  Patent  indemnity. 

9-7.602-29  Termination  for  convenience  of 
the  Government. 

9-7.602-30  Pricing  of  adjustments. 

9-7.602-51  Notice  and  assistance  regarding 
patent  and  copyright  infringement. 

9-7.602-52  Reporting  of  royalties. 

9-7.602-53  Renegotiation. 

9-7  603  DOE  clauses  and  modifications  to 
be  used  when  applicable. 

9-7  603-7  Examination  of  records  by 
Comptroller  General. 

9-7.803-28  Subcontracts. 

9-7.603-50  Competition  in  subcontracting. 

9-7.603-51  Notice  to  the  Government  of 
labor  disputes. 

S-7.603-52  Additional  technical  data  re¬ 
quirements. 

9-7.603-53  Rights  in  technical  data— long 
form. 

9-7.603-54  Classification. 

9-7.603-55  Security. 

9-7.604  DOE  additional  clauses. 

9-7.604-50  Priorities,  allocations,  and  allot¬ 
ments. 

9-7.604-51  Nuclear  hazards  indemnity. 

Subpart  9-7.7  Transportation  Contract* 

9-7.700  Scope  of  Subpart. 

9-7.703  DOE  required  modifications  and 
clauses. 

9-7.703-1  Definitions. 

9-7.703-7  Examination  of  records  by 
Comptroller  General. 

9-7.703-51  Renegotiation. 

9-7.704  DOE  additional  clauses. 

9-7.704-51  Nuclear  hazards  indemnity. 

Subpart  9-7.8  Fixed-Price  Architect- Engineer 
Contract* 

9-7.800  Scope  of  subpart. 

9-7.801  Applicability. 

9-7.802  Required  clauses. 

9-7.802-1  Definitions. 

9-7.802-2  Responsibility  of  the  Architect- 
Engineer. 

9-7.802-3  Changes. 

9-7.802-4  Termination. 

9-7.802-5  Disputes. 

9-  7.802-6  Assignment  of  claims. 

9-7.802-7  Examination  of  records  by 
Comptroller  General. 

9-7.802-8  Covenant  against  contingent 
fees • 

9-7.802-9  Officials  not  to  benefit. 

9-7.802-10  Contract  Work  Hours  and 
Safety  Standards  Act-overtime  compen¬ 
sation. 

9-7.802-11  Convict  labor. 

9-7.802-12  Equal  opportunity. 

9-7.802-13  Interest. 

9-7.802-14  Pricing  of  adjustments. 

9-7.802-15  Listing  of  employment  open¬ 
ings. 

9-7.802-16  Employment  of  the  handi¬ 
capped. 
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Sec. 

9-7.8G2-17  Clean  air  and  water. 

9-7.802-18  Payment  of  Interest  on  Archi¬ 
tect-Engineer  claims. 

9-7.802-19  Utilization  of  small  business 
concerns. 

9-7.802-20  Utilization  of  minority  business 
enterprises. 

9-  7.802-21  Suspension  of  work. 

P-7.802-22  Order  of  precedence. 

9-7.802-23  Renegotiation. 

9-7.802  24  Notice  and  assistance  regarding 
patent  and  copyright  infringement. 
9-7.892-25  Patent  indemnity. 

9-7.802-26  Reporting  of  royalties. 
9-7.802-27  Buy  American  Act. 

9-7.802-28  Payment. 

9-7.802-29  Subcontractors  and  Outside  As¬ 
sociates  and  Consultants. 

9-7.302-30  Contracting  Officer’s  Decisions. 
9-7.802-31  Gratuities. 

9-7.802-32  Composition  of  Architect-Engi¬ 
neer. 

9-7.803  Clauses  to  be  used  when  applicable. 
9-7.803-1  Patent  rights  (long  form). 
9-7.803-2  Authorization  and  consent. 
9-7.803-3  Rights  in  technical  data— long 
form. 

9-7.803-4  Additional  technical  data  re¬ 
quirements. 

9-7.803-5  Small  Business  subcontracting 

program. 

9-7.803-6  Minority  business  enterprises 
subcontracting  program. 

9-7.803-7  Price  reduction  for  defective  cost 
or  pricing  data. 

9-7.803-8  Audit  and  records. 

9-7.803-9  Subcontractor  cost  or  pricing 
data. 

9-7.803-10  Cost  accounting  standards. 
9-7.803-11  Privacy  Act. 

9-7.803-12  Insurance. 

9-7.803-13  Alterations  in  contract. 
9-7.803-14  Classification. 

9-7.803-15  Security. 

9-7.804  DOE  additional  clauses. 

9-7.804-1  Priorities,  allocations  and  allot¬ 
ments. 

9-7.804-2  Nuclear  hazards  indemnity. 

Subport  9-7.9  Colt  roimbursamont  typa  conilrurtion 
and  Architect  Engineer  Contract*  IRoterved] 

Authority:  Title  V,  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91 ),  Adminis¬ 
trative  Procedures  Act,  as  amended  (5  U.S.C. 
551,  et.  seq. 

§  9-7.0C0  Scope  of  part. 

This  part  implements  FPR  Part  1-7 
which  seis  forth  contract  clauses  for 
use  in  connection  with  the  procure¬ 
ment  of  personal  property  and  nonper¬ 
sonal  services  (including  construction), 
ard  supplements,  as  well  as  modifies, 
FPR  Part  1-7  by  prescribing  certain 
DOE  contract  clauses  to  be  used  in  ad¬ 
dition  to  or  in  place  of  such  FPR 
clauses. 

§  9-7.050  Genera!  policy. 

It  is  policy  to  use  the  prescribed 
FPR  and  DOE  contract  clauses  wher¬ 
ever  practicable;  uniformity  in  the  use 
of  contract  clauses  tends  to  insure  im¬ 
partial  treatment  of  all  contractors, 
expedites  negotiation  and  contract 
review,  and  facilitates  contract  admin¬ 
istration. 

§  9-7.051  Deviations. 

The  clauses  in  Part  9-7  are  catego¬ 
rized  in  the  same  manner  as  the 
clauses  in  FPR  1-7.  There  are  three 


categories:  required;  when  applicable; 
and  additional.  The  deviation  proce¬ 
dures  which  are  applicable  to  each  cat¬ 
egory  are  as  follows: 

(a)  Required  clauses.  The  required 
FPR  clauses  in  FPR  1-7,  and  the  re¬ 
quired  DOE-PR  clauses  and  modifica¬ 
tions  to  FPR  required  clauses  shall  be 
used  as  prescribed.  Textual  modifica¬ 
tions  or  deletion  of  any  required 
clause  requires  approval  in  accordance 
with  negotiations  are  not  considered 
deviations;  provided.  Counsel  deter¬ 
mines  that  the  change  is  not  prohibit¬ 
ed  by  statute,  executive  order,  or  ad¬ 
ministrative  regulations  and  does  not 
alter  the  meaning,  intent  or  basic  prin¬ 
ciples  expressed  in  these  clauses. 

(b)  When  applicable  clauses.  The 
clauses  in  this  category  shall  be  used 
where  the  circumstances  for  which  the 
clauses  were  designed  exist.  Textual 
modifications  or  use  of  a  clause  cover¬ 
ing  the  same  subject  matter  which 
varies  from  a  clause  at  set  forth  re¬ 
quires  approval  in  accordance  with  §  9- 
1.009.  Minor  changes  in  wording  which 
may  become  necessary  in  negotiations 
are  not  considered  deviations;  pro¬ 
vided,  Counsel  determines  that  the 
change  is  not  prohibited  by  statute, 
executive  order,  or  administrative  reg¬ 
ulation  and  does  not  alter  the  mean¬ 
ing,  Intent  or  basic  principles  ex¬ 
pressed  in  these  clauses. 

(c)  Additional  clauses.  The  addition¬ 
al  clauses  are  provided  for  guidance 
and  use  as  decided  locally.  The  clause 
text  may  be  modified  or  other  clauses 
substituted  as  needed  without  obtain¬ 
ing  approval  in  accordance  with  §  9- 
1.009. 

Subpart  9-7.1 — Fixsd-Prica  Supply  Contracts 

§9-7.100  Scope. 

This  subpart  supplements  FPR  1- 
7.1. 

§9-7.102  Required. 

FPR1-7.102  sets  forth  required 
clauses.  This  section  prescribes  certain 
modifications'  to  those  FPR  clauses 
and  established  additional  DOE  re¬ 
quired  clauses. 

§9-7.102-1  Definitions. 

Add  the  following  paragraph  (d)  to 
FPR  1-7.102-1: 

(d)  The  term  DOE  means  the  U.S. 
Department  of  Energy. 

§9-7.102-19  Termination  for  convenience 
of  the  Government. 

Modify  FPR  1-8.701  paragraph  (f) 
by  deleting  all  after  the  reference  "(41 
CFR  1-15)’’  and  Inserting  the  follow¬ 
ing  in  lieu  thereof:  "as  supplemented 
or  modified  by  DOE-PR  Part  9-15.2 
(41  CFR  9-15)  in  effect  on  the  date  of 
the  contract." 

§  9  -7.102-20  Prieir<g  of  adjustments. 

FPR  1-7.102-20  is  modified  by  delet¬ 
ing  all  after  "(41  CFR  1-15)”  and  in¬ 
serting  the  following  in  lieu  thereof: 


"as  supplemented  or  modified  by 
DOE-PR  Part  9  15.2  (41  CFR  9-15)  in 
effect  on  the  date  of  this  contract.” 

§  9  -7.102-50  Order  of  precedence. 

Order  or  Precedence 

In  the  event  of  an  inconsistency  be¬ 
tween  provisions  of  this  contract,  the 
inconsistency  shall  be  resolved  by 
giving  precedence  as  follows:  (a)  sched¬ 
ule;  (b)  statement  of  work;  (c)  the  gen¬ 
eral  provisions;  <d)  other  provisions  of 
the  contract,  contractor’s  technical 
proposal,  if  incorporated  in  the  con¬ 
tract  by  reference  or  otherwise. 

§  9-7.102-51  Renegotiation. 

If  this  contract  is  subject  to  the  Re¬ 
negotiation  Act  of  1951,  as  amended, 
the  following  provision  shall  apply: 

(a)  This  contract  is  subject  to  the 
Renegotiation  Act  of  1951  (50  USC 
App.  1211,  et  seq.),  as  amended,  and  to 
any  subsequent  act  of  Congress  pro¬ 
viding  for  the  renegotiation  of  con¬ 
tracts.  Nothing  contained  in  this 
clause  shall  impose  any  renegotiation 
obligation  with  respect  to  this  contract 
or  any  subcontract  hereunder  which  is 
not  imposed  by  an  act  of  Congress 
heretofore  or  hereafter  enacted.  Sub¬ 
ject  to  the  foregoing,  this  contract 
shall  be  deemed  to  contain  all  the  pro¬ 
visions  required  by  section  104  of  the 
Renegotiation  Act  of  1951,  and  by 
such  other  act,  without  subsequent 
contract  amendment  specifically  incor¬ 
porating  such  provisions. 

(b)  The  contractor  agrees  to  insert 
the  provisions  of  this  clause,  including 
this  paragraph  (b),  in  all  subcontracts, 
as  that  term  is  defined  in  section  103 
g.  of  the  Renegotiation  Act  of  1951,  as 
amended. 

§  9-7.102-52  Patent  indemnity. 

Insert  the  clause  set  forth  in  §  9- 
9.103-1  under  the  conditions  contained 
in  §9-9.103. 

§  9  -7.102-53  Notice  and  assistance  regard¬ 
ing  patent  and  copyright  infringement. 

Insert  the  clause  in  §  9-9.104  under 
the  conditions  set  forth  therein. 

§  9-7.102-54  Reporting  of  royalties. 

Insert  the  clause  in  §9-9.110  under 
the  conditions  set  forth  therein. 

§  9-7.1.02-55  Authorization  and  consent. 

Insert  the  clause  set  forth  in  section 
9-9.102-1  under  the  conditions  set 
forth  therein. 

§  9-7.103  Clauses  to  be  used  when  applica¬ 
ble. 

This  section  prescribes  modifications 
to  certain  clauses  in  FPR  1-7.103  and 
provides  DOE  clauses  which  shall  be 
used  when  applicable  in  addition  to 
clauses  in  FPR  1-7.103. 
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§  9-7.103-3  Examination  of  records  by 
Comptroller  General. 

Modify  FPR  1-7.103-3  as  follows: 

(a)  Add  the  following  as  paragraph 
(e):  "Nothing  in  this  contract  shall  be 
deemed  to  preclude  an  audit  by  the 
General  Accounting  Office  of  any 
transaction  under  this  contract.” 

(b)  Substitute  the  words  “unless  the 
DOE  authorizes  their  prior  disposi¬ 
tion”  for  the  words  “or  such  lesser 
time  specified  in  either  Appendix  M  of 
the  Armed  Sendees  Procurement  Reg¬ 
ulation  or  the  Federal  Procurement 
Regulations  Part  1-20,  as  appropriate” 
in  paragraphs  (b)  and  (c). 

§  9-7.103-4  Reserved. 

§  9-7.103-28  Subcontracts. 

Modify  FPR  1-7.103-28,  paragraph 

(c)(v),  to  read  as  follows:  Identification 
of  the  type  of  subcontract  to  be  used, 
and  a  copy  of  the  proposed  subcon¬ 
tract  if  it  either  exceeds  $100,000  or  is 
otherwise  required  by  the  contracting 
officer. 

§  9-7.103-50  Classification. 

The  following  clause  shall  be  includ¬ 
ed  in  all  contracts  which  involve  classi¬ 
fied  information: 

Classification 

In  the  performance  of  the  work  under  this 
contract,  the  contractor  shall  assign  classifi¬ 
cations  to  all  documents,  material,  and 
equipment  originated  or  generated  by  the 
contractor  in  accordance  with  classification 
guidance  furnished  to  the  contractor  by  the 
DOE.  Every  subcontract  and  purchase  order 
issued  hereunder  involving  the  origination 
or  generation  of  classified  documents,  mate¬ 
rial,  or  equipment,  shall  include  a  provision 
to  the  effect  that  in  the  performance  of 
such  subcontract  or  purchase  order  the  sub¬ 
contractor  or  supplier  shall  assign  classifica¬ 
tions  to  all  such  documents,  material  and 
equipment  in  accordance  with  classification 
guidance  furnished  to  such  subcontractor  or 
supplier  by  the  contractor. 

§  9-7.103-51  Government  property. 

Insert  the  applicable  Government 
property  clause  set  forth  in  FPR  1- 
7.303-7. 

§  9-7.103-52  Patent  rights  (long  form). 

Insert  the  clause  set  forth  in  §  9- 
9.107-5(a)  under  the  conditions  con¬ 
tained  in  §  9-9.107-4(a). 

§  9-7.103-53  Security. 

The  following  clause  is  required  in 
contracts  entered  into  under  sections 
31  (research  assistance)  or  41  (owner¬ 
ship  and  operation  of  production  fa¬ 
cilities)  of  the  Atomic  Energy  Act,  as 
amdended,  and  in  other  contracts  and 
subcontracts,  the  performance  of 
which  involved  or  is  likely  to  involve 
restricted  data,  formerly  restricted 
data,  or  other  classified  information. 

Security 

(a)  Contractor's  duty  to  safeguard  restrict¬ 
ed  data,  formerly  restricted  data,  and  other 


classified  information.  The  contractor  shall, 
in  accordance  with  DOE  security  regula¬ 
tions  and  requirements,  be  responsible  for 
safeguarding  restricted  data,  formerly  re¬ 
stricted  data,  and  other  classified  informa¬ 
tion  and  protecting  against  sabotage,  espio¬ 
nage,  loss  and  theft,  the  classified  docu¬ 
ments  and  material  in  the  contractor’s  pos¬ 
session  in  connection  with  the  performance 
of  work  under  this  contract.  Except  as  oth¬ 
erwise  expressly  provided  in  this  contract 
the  contractor  shall,  upon  completion  or 
termination  of  this  contract,  transmit  to 
DOE  any  classified  matter  in  the  posession 
of  the  contractor  or  any  person  under  the 
contractor's  control  in  connection  with  per¬ 
formance  of  this  contract,  if  retention  by 
the  contractor  of  any  classified  matter  is  re¬ 
quired  after  the  completion  or  termination 
of  the  contract  and  such  retention  is  ap¬ 
proved  by  the  contracting  officer  the  con¬ 
tractor  will  complete  a  certificate  of  posses¬ 
sion  to  be  furnished  to  DOE  specifying  the 
classified  matter  to  be  retained.  The  certifi¬ 
cations  shall  identify  the  items  and  types  or 
categories  of  matter  retained,  the  conditions 
governing  the  retention  of  the  matter  and 
the  period  of  retention,  if  known.  If  the  re¬ 
tention  is  approved  by  the  contracting  offi¬ 
cer  the  security  provisions  of  the  contract 
will  continue  to  be  applicable  to  the  matter 
retained. 

(b)  Regulations.  The  contractor  agrees  to 
conform  to  all  security  regulations  and  re¬ 
quirements  of  DOE. 

(c)  Definition  of  restricted  data.  The  term 
“restricted  data”,  as  used  in  this  clause, 
means  all  data  concerning  (1)  design,  manu¬ 
facture,  or  utilization  of  atomic  weapons;  (2) 
the  production  of  special  nuclear  material; 
or  (3)  the  use  of  special  nuclear  material  in 
the  production  of  energy,  but  shall  not  in¬ 
clude  data  declassified  or  removed  from  the 
restricted  data  category  pursuant  to  section 
142  of  the  Atomic  Energy  Act  of  1954. 

(d)  Definition  of  formerly  restricted  data. 
The  term  "formerly  restricted  data”,  as 
used  in  this  clause,  means  all  data  removed 
from  the  restricted  data  category  under  sec¬ 
tion  142d  of  the  Atomic  Energy  Act  of  1954, 
as  amended. 

(e)  Security  clearance  of  personnel.  The 
contractor  shall  not  permit  any  individual 
to  have  access  to  restricted  data,  formerly 
restricted  data,  or  other  classified  informa¬ 
tion,  except  in  accordance  with  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
DOE’s  regulations  or  requirements  applica¬ 
ble  to  the  particular  type  or  category  of 
classified  information  to  wheih  access  is  re¬ 
quired. 

(f)  Criminal  liability.  It  is  understood  that 
disclosure  of  restricted  data,  formerly  re¬ 
stricted  data,  or  other  classified  information 
relating  to  the  work  or  services  ordered  here 
under  to  any  person  not  entitled  to  recieve 
it,  or  failure  to  safeguard  any  restricted 
data,  formerly  restricted  data,  or  any  other 
classified  matter  that  may  come  to  the  con¬ 
tractor  or  any  person  under  the  contractor's 
control  in  connection  with  work  under  this 
contract,  may  subject  the  contractor,  its 
agents,  employees,  or  subcontractors  to 
criminal  liability  under  the  laws  of  the 
United  States.  (See  the  Atomic  Energy  Act 
of  1954,  as  amended,  42  U.S.C.  2100  et  seq.: 
18  U.S.C.  793  and  794;  and  Executive  Order 
11652.) 

(g)  Subcontracts  and  purchase  orders. 
Except  as  otherwise  authorized  in  writing 
by  the  contracting  officer,  the  contractor 
shall  insert  provisions  similar  to  the  forego¬ 
ing  in  all  subcontracts  and  purchase  orders 
under  this  contract. 


§  9-7.103-54  Organizational  conflicts  of 
interest 

The  appropriate  clauses  contained  in 
9-1.54  may  be  used  under  the  condi¬ 
tions  set  forth  therein. 

§  9-7.103-55  Safety  and  health. 

Insert  the  clause  set  forth  in  §  9- 
50  J04-2  where  appropriate. 

§  9-7.104  DOE  additional  clauses. 

This  subpart  provides  DOE  clauses 
for  use  as  needed. 

§  9-7.104-50  Priorities,  allocations,  and  al¬ 
lotments. 

The  following  clause  may  be  used 
only  in  contracts  and  orders  for 
atomic  energy  production  and  con¬ 
struction  programs,  and  supply  con¬ 
tracts  directly  related  thereto,  where 
the  programs  have  been  authorized 
pursuant  to  the  Atomic  Energy  Act,  as 
amended. 

Priorities,  Allocations,  and  Allotments 

The  contractor  shall  follow  the  provisions 
of  DMS  Regulation  1  and  all  other  applica¬ 
ble  regulations  and  orders  of  the  Domestic 
and  International  Business  Administrations, 
Department  of  Commerce  in  obtaining  con¬ 
trolled  materials  and  other  products  and 
materials  needed  to  fill  this  order. 

§  9-7.104-51  Permits  and  licenses. 

The  following  clause  may  be  used  if 
permits  or  licenses  will  be  required  to 
perform  the  contract. 

Permits  and  Licenses 

Except  as  otherwise  directed  by  the  con¬ 
tracting  officer,  the  contractor  shall  procure 
all  necessary  permits  or  licenses  and  abide 
by  all  applicable  laws.regulations  and  ordin¬ 
ances  of  the  United  States  and  of  the  State, 
territory,  and  political  subdivision  in  which 
the  work  under  this  contract  is  performed. 

§  9-7.104-52  Nuclear  hazards  indemnity. 

Insert  the  clauses  set  forth  in  §9- 
50.704-6,  9-50.704-7,  and  9-50.704-8 
where  appropriate. 

Subpart  9-7.2 — Coet-Reimburieinent  Type 
Supply  Contracts 

§  9-7.200  Scope. 

This  subpart  supplements  FPR  1- 
7.2. 

§  9-7.202  Required  clauses. 

FPR  1-7.202  sets  forth  required 
clauses.  This  section  prescribes  modifi¬ 
cations  to  certain  of  these  FPR  re¬ 
quired  clauses,  and  establishes  addi¬ 
tional  DOE  required  clauses. 

§  9-7.202-1  Definitions. 

Insert  the  modification  set  forth  in 
§  9-7.102-1. 

§  9-7.202-4  Allowable  cost,  fee,  and  pay¬ 
ment. 

Insert  the  clause  in  FPR  1-7.202-4  in 
all  cost  reimbursement  type  contracts 
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and  modify  paragraph  (a)(l)(i)  by  in¬ 
serting  after  the  reference  (41  CFR  1- 

5.2>: 

"The  Allowable  cost,  fee,  and  payment 
clause  of  FPR  1-7.202-4,  as  modified  by 
DOE-PR  9-15  2  shall  be  inserted  in  all  DOE 
contracts  except: 

(i)  Operating  and  cn-site  service  contracts. 

(ii)  Contracts  with  Educational  Institu¬ 
tions. 

(iii)  On-site  Construction  and  Architect- 
Er-jrtneerinK  Contracts. 

<iv)  Contracts  with  State  and  Local  Gov¬ 
ernments. 

(v)  Training  and  Other  Services— Educa¬ 
tional  Institutions. 

§  9-7.202-7  Examination  of  records  by 
Comptroller  General. 

Insert  the  clause  set  forth  in  FPR  1- 
7.103-3  modified  as  set  forth  in  §9- 
7.103.3, 

§  9-7.202-8  Subcontracts. 

Modify  FPR  1-7.202-8,  paragraph 
(b)(5),  to  read  as  set  forth  in  §  9-7. 103- 

23. 

§  9-  7.202-10  Termination  for  default  or 
convenience  of  the  Government. 
Modify  FPR  1-8.702,  paragraph  (f), 
as  set  forth  in  §  9-7.102-19. 

§  9-7.202-24  Notice  and  assistance  regard¬ 
ing  patent  and  copyright  infringement. 
Substitute  the  clause  prescribed  by 
§  9-9.104  under  the  conditions  set 
forth  therein  in  lieu  of  FPR  1-7.202- 

24. 

§  9-7.202-50  Order  of  precedence. 

Insert  the  clause  set  forth  in  §  9- 

7.102- 50. 

§  9-7.202-51  Renegotiation. 

Insert  the  clause  set  forth  in  §  9- 

7.102- 51. 

§  9-7.202-52  Patent  indemnity. 

Insert  the  clause  in  §9-9.103-3(5) 
under  the  conditions  contained  in  §  9- 
9.103. 

§  9-7.202-53  Reporting  or  royalties. 

Insert  the  clause  prescribed  by  §  9- 
9.110  under  the  circumstances  set 
forth  therein. 

§  9-7.202  -3 1  Authorization  and  consent. 
The  clause  set  forth  in  section  9- 

9.102- 1  shall  be  used  under  the  condi¬ 
tions  set  forth  therein. 

§  9-7.203  Clauses  to  be  used  when  applica¬ 
ble. 

This  section  prescribes  modifications 
to  certain  clauses  in  FPR  1-7.203  and 
provides  DOE  clauses  which  shall  be 
used  when  applicable  in  addition  to 
the  clauses  in  FPR  1-7.203. 

§  9-7.203-9  Negotiated  overhead  rates. 

Insert  the  clause  set  forth  in  FPR  1- 

3.704-1.  Add  the  following  phrase  in 


the  third  line  paragraph  (c):  “the  ap¬ 
plicable  cost  principles  referenced  in 
the  allowable  cost,  fee,  and  payment 
clause.” 

§  9-7.2C3-50  Patent  rights  (long  form). 

Insert  the  clause  set  forth  in  §9- 
9.107-5(a)  under  the  conditions  set 
forth  in  §  9-9.107-4(a). 

g  9-7.203-51  Additional  technical  data  re¬ 
quirements. 

Insert  the  clause  set  forth  in  §  9- 

9.202-3(c)  under  the  conditions  con¬ 
tained  in  §  9-9.202-3(b). 

g  9-7.203-52  Rights  in  technical  data. 

Insert  the  clause  set  forth  §9-9.202- 
3(e)(2)  under  the  conditions  contained 
in  §9-9.202-3(0(1). 

§  9-7.203-53  Classification. 

Insert  the  clause  in  §  9-7.103-50 
under  the  conditions  set  forth  therein. 

§  9-7.203-54  Security. 

Insert  the  clause  in  §  9-7.103  53 
under  the  conditions  set  forth  therein. 

§  9-7.203-55  Safety  and  health. 

Insert  the  clause  set  forth  in  9- 

50.704- 2  where  appropriate. 

§9-7.203  56  Organizational  conflicts  of 
interest. 

The  appropriate  clauses  contained  in 
9-1.54  may  be  used  under  the  condi¬ 
tions  set  forth  therein. 

§  9-7.204  DOE  additional  clauses. 

This  section  provides  DOE  clauses 
for  use  as  needed. 

§  9-7.204-5  Insurance  liability  to  third 
persons. 

Insert  the  clause  in  FPR  1-7.204-5 
with  the  following  modification  in 
paragraph  (c).  Change  (C)  to  (D)  and 
insert  a  new  (C)  as  follows: 

“(C)  for  which  appropriated  funds 
are  not  available,  or”. 

§  9-7.204-50  Priorities,  allocations,  and  al¬ 
lotments. 

The  clause  in  §9-7.104-50  may  be 
used  under  the  conditions  set  forth 
therein. 

§  9-7.204-51  Permits  and  licenses. 

The  clause  in  §9-7.101-51  may  be 
used  under  the  conditions  set  forth 
therein. 

§9-7.204-52  Nuclear  hazards  indemnity. 
Insert  the  clauses  set  forth  In  9- 

50.704- 6,  9-50.704-7,  and  S -50.704-8 
where  appropriate. 

Subport  9-7.3 — Fixed-Pries  Re»*crch  ond 
Development  Contacts 

§  9-7.300  Scope. 

This  subpart  supplements  FFR  1- 
7.3. 


§  9-7.302  Required  clauses. 

FPR  1-7.302  sets  forth  required 
clauses.  This  section  prescribes  modifi¬ 
cations  to  certain  of  these  FPR  re¬ 
quired  clauses  and  establishes  addi¬ 
tional  DOE  required  clauses. 

§  9  -7.302-1  Definitions. 

Insert  the  clause  and  modification 
set  forth  in  §  9-7.102-1. 

§  9-7.302-6  Examination  of  records  by 
Comptroller  General. 

Insert  the  clause  prescribed  by  FPR 
1-7.013-3,  modified  as  set  forth  in  §9- 
7.103-3. 

§  9-7.302-10  Termination  for  convenience 
of  the  Government 

Modify  FPR  1-8.701,  paragraph  (f) 
or  FPU  1-8.704-1,  paragraph  (d),  as  set 
forth  in  §  9-7.102-19. 

§  9-7.392-22  Notice  and  assistance  regard¬ 
ing  patent  and  copyright  infringement. 

Substitute  the  clause  prescribed  by 
§  9-9.104  under  the  conditions  set 
forth  therein  for  FPR  1-7.302-22. 

§  9-7.302 -23  Patents. 

Substitute  either  of  the  clauses  re¬ 
ferenced  in  §  9-7.302-53  in  lieu  of  FPR 
1-7.302-23. 

§  9-7.302-23  Pricing  of  adjustments. 

Insert  the  clause  prescribed  by  FPR 
1-7.102-29,  modified  as  set  forth  in  §  9- 

7.102- 20 

§  9  7.302-59  Order  of  precedence. 

Insert  the  clause  set  forth  in  §  9- 

7.102- 50 

§  9-7.3C2-51  Renegotiation. 

Insert  the  clause  set  forth  in  §  9- 

7.102- 51  under  the  conditions  pre¬ 
scribed  therein. 

§  9-7.302-52  Authorization  and  consent. 

Insert  the  clause  prescribed  by  §  9- 

9.102- 2  under  the  conditions  set  forth 
therein. 

§  9-7.302-53  Patent  rights. 

Insert  either  the  clause  set  forth  in 
§  9-9.107-5(a),  or  the  clause  prescribed 
by  §  9-9.106-6,  in  accordance  with  the 
conditions  contained  in,§  9-9.107-4(a). 

§  9-7.302-  54  Additional  technical  data  re- 
,  quirements. 

Insert  the  clause  set  forth  in  §  9- 

9.202- 3(c)  under  the  conditions  con¬ 
tained  in  §  9-9.202-3(b). 

§9-7.302-55  Rights  in  technical  data-Iong 
form. 

Insert  the  clause  prescribed  by  §9- 

9.202- 3(e)(2)  under  the  conditions  con¬ 
tained  in  9-9.202.-3(e)(l). 
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§  9-7.302-56  Reporting  of  royalites. 

Insert  the  clause  prescribed  by  9- 
9.110  under  the  conditions  set  forth 
therein. 

§  9-7.302-57  Printing. 

Insert  the  following  clause: 

Printing 

Unless  otherwise  specified  in  this  con¬ 
tract,  the  contractor  shall  not  engage  in. 
nor  subcontract  for,  any  printing  (as  that 
terra  is  defined  in  title  I  of  the  Government 
Printing  and  Binding  Regulations  in  effect 
on  the  effective  date  of  this  contract)  in 
connection  with  the  performance  of  work 
under  this  contract:  Provided,  however,  that 
performance  of  a  requirement  under  this 
contract  involving  the  reproduction  of  less 
than  5,000  production  units  of  any  one  page, 
or  less  than  25,000  production  units  in  the 
aggregate  of  multiple  pages,  will  not  be 
deemed  to  be  printing.  A  production  unit  is 
defined  as  one  sheet,  size  8  by  10  Vi  inches, 
one  side  only,  one  color. 

§  9-7.302-58  Federal  Reports  Act 

Insert  the  following  clause: 

Federal  Reports  Act 

(a)  In  the  event  that  it  subsequently  be¬ 
comes  a  contractual  requirement  to  collect 
or  record  information  calling  either  for  an¬ 
swers  to  identical  questions  from  10  or  more 
persons  other  than  Federal  employees,  or 
information  from  Federal  employees  which 
is  to  be  used  for  statistical  compilations  of 
general  public  interest,  the  Federal  Reports 
Act  shall  apply  to  this  contract.  No  plan, 
questionnaire,  interview  guide,  or  other 
similar  device  for  collecting  information 
(whether  repetitive  or  a  single-time)  may  be 
used  without  first  obtaining  clearance  from 
the  Office  of  Management  and  Budget 
(OMB). 

(b)  The  contractor  shall  request  the  re¬ 
quired  OMB  clearance  from  the  contracting 
officer  before  expending  any  funds  or 
making  public  contracts  for  the  collection  of 
data.  The  authority  to  expend  funds  and  to 
proceed  with  the  collection  of  data  shall  be 
in  writing  by  the  contracting  officer.  The 
contractor  must  plan  at  least  90  days  for 
OMB  clearance.  Excessive  delay  caused  by 
the  Government  which  arises  out  of  causes 
beyond  the  control  and  without  the  fault  or 
negligence  of  the  contractor  will  be  consid¬ 
ered  in  accordance  with  the  clause  entitled 
“Excusable  Delays”,  if  such  clause  is  appli¬ 
cable.  If  not,  the  period  of  performance  may 
be  extended  pursuant  to  this  clause  if  ap¬ 
proved  by  the  contracting  officer. 

§  9-7.303  DOE  clauses  to  be  used  when 
applicable. 

This  section  prescribes  modifications 
to  certain  clauses  in  FPR  1-7.303  and 
provides  DOE  clauses  which  shall  be 
used  when  applicable,  in  addition  to 
the  clauses  in  FPR  1-7.303. 

§  9-7.303-12  Subcontracts. 

Modify  FPR  1-7.303-12,  paragraph 
(v),  to  read  as  set  forth  in  §  9-7.103-28. 

§  9-7.303-50  Patent  indemnity. 

Insert  the  clause  set  forth  in  §9- 
9.103-(b)  under  the  conditions  con¬ 
tained  in  §  9-9.103. 


§  9-7.303-51  Security. 

(a)  Insert  the  clause  §9-7.103-53 
under  the  conditions  set  forth  therein. 

(b)  See  Note  A  of  §  9-50.704-5. 

§  9-7.303-52  Limitation  of  Government’s 

obligations. 

The  clause  set  forth  below  is  autho¬ 
rized  for  use  when  funds  are  not  avail¬ 
able  to  fund  the  total  fixed  price  of 
the  contract  at  the  time  of  entering 
into  the  contract  and  the  initial  fund¬ 
ing  of  the  contract  is  not  less  than  50 
percent  of  the  total  fixed-price.  The 
foregoing  circumstances  may  occur 
when  less  than  full  funding  is  pro¬ 
vided  from  Headquarters  to  a  field 
office  via  a  Headquarters  financial 
plan.  Notwithstanding  the  grant  of  au¬ 
thority  to  use  the  clause  under  the 
foregoing  circumstances,  it  is  empha¬ 
sized  that  fixed-price  contracts  shall 
be  fully  funded  wherever  possible  and 
that,  accordingly,  incremental  funding 
of  such  contracts  should  be  kept  to 
the  absolute  minimum.  Contracting 
officers  are  authorized,  in  appropriate 
esses,  to  revise  paragraphs  (a)  and  (b) 
of  the  clause  to  specify  the  work  re¬ 
quired  under  the  contract  in  lieu  of 
contract  item  numbers. 

Limitation  of  Government’s  Obligation 

(a)  Of  the  total  price  of  items - 

through - ,  the  sum  of  $ - is 

presently  available  for  payment  and  alloted 
to  this  contract.  It  is  anticipated  that  from 
time  to  time  additional  funds  will  be  allot¬ 
ted  to  this  contract  in  accordance  with  the 
following  schedule  until  the  total  price  of 
said  items  is  allotted. 

Schedule  for 

Date - Amount - 

(b)  The  contractor  agrees  to  perform  or  have 
performed  work  on  said  items  up  to  the 
point  at  which,  in  the  event  of  termination 
of  this  contract  pursuant  to  the  clause 
hereof  entitled  “Termination  for  Conve¬ 
nience  of  the  Government,”  the  total 
amount  payable  by  the  Government  (in¬ 
cluding  amounts  payable  in  respect  of  sub¬ 
contracts  and  settlement  costs)  pursuant  to 
paragraph  (e)  thereof,  would  in  the  exercise 
of  reasonable  judgment  by  the  contractor 
approximate  the  total  amount  at  the  time 
allotted  to  the  contract.  The  Government 
shall  not  be  obligated  in  any  event  to  pay  or 
reimburse  the  contractor  in  excess  of  the 
amount  from  time  to  time  allotted  to  the 
contract,  anything  to  the  contrary  in  the 
clause  hereof  entitled  "Termination  for 
Convenience  of  the  Government”  notwith¬ 
standing. 

(c)  It  is  contemplated  that  funds  presently 
allotted  to  this  contract  will  cover  the  work 

to  be  performed  until  - .  In  the 

event  funds  allotted  are  considered  by  the 
contractor  to  be  inadequate  to  cover  the 
work  to  be  performed  until  the  above  date, 
or  an  agreed  date  in  substitution  thereof, 
the  contractor  shall  notify  the  contracting 
officer  in  writing  when  within  the  next 
thirty  days  the  work  will  reach  a  point  at 
which,  in  the  event  of  termination  of  this 
contract  pursuant  to  the  clause  hereof  enti¬ 
tled  "Termination  for  Convenience  of  the 
Government,”  the  total  amount  payable  by 
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the  Government  (including  amounts  pay¬ 
able  in  respect  of  subcontracts  and  settle¬ 
ment  costs)  pursuant  to  paragraph  (e) 
thereof,  will  approximate  85  percent  of  the 
total  amount  then  allotted  to  the  contract. 
The  notice  shall  state  the  estimated  date 
when  such  point  will  be  reached  and  the  es¬ 
timated  amount  of  additional  funds  re¬ 
quired  to  continue  performance  to  the 
above  or  an  agreed  substituted  date.  The 
contractor  shall,  thirty  days  prior  to  the 
date  above  the  written  or  agreed  substituted 
date,  advise  the  contracting  officer  in  writ¬ 
ing  as  to  the  estimated  amount  of  additional 
funds  which  will  be  required  for  the  timely 
performance  of  the  contract  for  a  further 
period  as  may  be  specified  in  the  contract  or 
otherwise  agreed  to  by  the  parties.  If  after 
such  latter  notification  additional  funds  are 
not  allotted  by  the  date  above  written  or  by 
an  agreed  date  in  substitution  thereof,  the 
contracting  officer  will,  upon  written  re¬ 
quest  of  the  contractor,  terminate  this  con¬ 
tract  on  such  date  or  the  date  set  forth  in 
the  request,  whichever  is  later,  pursuant  to 
the  provisions  of  the  clause  of  this  contract 
entitled  “Termination  for  Convenience  of 
the  Government.” 

(d)  When  additional  funds  are  alloted 
from  time  to  time  for  continued  perfor¬ 
mance  of  the  work  under  this  contract,  the 
parties  shall  agree  on  the  applicable  period 
of  contract  performance  which  shall  be  cov¬ 
ered  by  such  funds.  The  provisions  of  para¬ 
graphs  (b)  and  (c)  above  shall  apply  to  such 
additional  allotted  funds  and  substituted 
date  pertaining  thereto  and  the  contract 
amended  accordingly. 

(e)  If  the  contractor  incurs  additional 
costs,  or  is  delayed  in  the  performance  of 
the  work  under  this  contract,  solely  by 
reason  of  the  failure  of  the  Government  to 
allot  additional  funds  in  amounts  sufficient 
for  the  timely  performance  of  this  contract, 
and  if  additional  funds  are  allotted,  an  equi¬ 
table  adjustment  shall  be  made  in  the  price 
or  prices  (including  appropriate  target,  bill¬ 
ing  and  ceiling  prices  where  applicable)  of 
said  items  or  in  the  time  of  delivery  or  both. 
Failure  to  agree  to  any  such  equitable  ad¬ 
justment  hereunder  shall  be  a  dispute  con¬ 
cerning  a  question  of  fact  within  the  mean¬ 
ing  of  the  clause  in  this  contract  entitled 
“Disputes." 

(f)  The  Government  may  at  any  time 
prior  to  termination,  and  with  the  consent 
of  the  contractor,  after  notice  of  termina¬ 
tion,  allot  additional  funds  for  this  contract. 

(g)  Nothing  in  this  clause  shall  affect  the 
right  of  the  Government  to  terminate  this 
contract  pursuant  to  the  clause  of  this  con¬ 
tract  entitle  “Termination  for  Convenience 
of  the  Government.” 

§  9-7.303-53  Organizational  conflicts  of 
interest. 

The  appropriate  clauses  contained  in 
9-1.54  may  be  used  under  the  condi¬ 
tions  set  forth  therein. 

§  9-7.303-54  Safety  and  health. 

Insert  the  clause  set  forth  in  §9- 
50.704-2  where  appropriate. 

§  9-7.304  DOE  additional  clauses. 

This  section  provides  DOE  clauses 
for  use  as  needed. 
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§  9-7.304-50  Priorities,  allocations,  and  al- 
lotments. 

The  clause  In  §9-7.104-50  may  be 
used  under  the  conditions  set  forth 
therein. 

§  9-7.304-51  Permits  and  licenses. 

The  clause  in  §9-7.104-51  may  be 
used  under  the  conditions  set  forth 
therein. 

§  9-7.304-52  Soviet-bloc  controls. 

The  following  clause  may  be  used 
only  in  those  unclassified  research 
contracts  with  educational  institutions 
which  may  involve  making  unclassi¬ 
fied  information  about  atomic  energy 
available  to  certain  foreign  nations. 
The  attachment  referred  to  in  the 
clause  should  set  forth  the  applicable 
requirements  of  DOE  Regulations  on 
dissemination  of  unclassified  pub¬ 
lished  and  unpublished  technical  in¬ 
formation  to  foreign  nations.  This 
clause  should  not  be  used  routinely  in 
all  research  contracts  with  educational 
institutions  which  do  not  involve  un¬ 
classified  information  about  atomic 
energy. 

Soviet-Bloc  Controls 

In  connection  with  the  contract  activities, 
the  contractor  agrees  to  comply  with  the  re¬ 
quirements  set  forth  in  Attachment 

- of  this  contract  relating  to  the 

countries  listed  therein.  Prom  time  to  time, 
by  written  notice  to  the  contractor  DOE 
shall  have  the  right  to  change  the  listings  of 

countries  in  Attachment - upon  a 

determination  by  DOE  that  such  change  is 
in  conformance  with  national  policy.  The 
contractor  shall  have  the  right  to  terminate 
its  performance  under  this  contract  upon  at 
least  60  days’  prior  written  notice  to  DOE  if 
the  contractor  deteimines  that  it  is  unable, 
without  substantially  interfering  with  its 
policies  as  an  educational  institution  or 
without  adversely  affecting  its  performance, 
to  continue  performance  of  the  work  under 
this  contract  as  a  result  of  a  change  in  At¬ 
tachment  - made  by  DOE  pursu¬ 

ant  to  the  preceding  sentence.  If  the  con¬ 
tractor  elects  to  terminate  performance,  the 
provisions  of  this  contract  respecting  termi¬ 
nation  for  the  convenience  of  the  Govern¬ 
ment  shall  apply. 

§  9-7.304-53  Organizational  conflicts  of 
interest 

The  following  clause  may  be  used 
only  in  contract  with  educational  insti¬ 
tutions  where  DOE  has  major  invest¬ 
ments  in  facilities  but  does  not  own  or 
lease  the  land.  This  clause  shall  not  be 
used  routinely  in  all  contracts  with 
educational  Institutions. 

Avoidance  or  Conflicts  of  Interest 

The  parties  agree  that  the  university  has 
adopted  policies  and  procedures,  designed  to 
avoid  conflict  of  interest  situations,  which 
are  in  substantial  conformance  with  the 
Joint  Statement  of  the  Council  of  American 
Association  of  University  Professors  and  the 
American  Council  on  Education  of  Decem¬ 
ber  1964,  entitled  "On  Preventing  Conflicts 
of  Interest  in  Government-Sponsored  Re¬ 


search  at  Universities,”  which  policies  and 
procedures  will  be  applied  in  connection 
with  this  contract. 

The  appropriate  clauses  contained  In 
9-1.54  may  be  used  under  the  condi¬ 
tions  set  forth  therein. 

§  9-7.304-54  Nuclear  hazards  indemnity. 

Insert  the  clauses  set  forth  in  §§  9- 
50.704-6,  9-50.704-7  and  9-50.704-8 
where  appropriate. 

Subpart  9-7.4 — Coit-Reimbur»«m*nt  Type 
Research  and  Development  Contracts 

§  9-7.400  Scope. 

This  subpart  supplements  FPR  1- 
7.4. 

§  9-7.402  Required  clauses. 

FPR  1-7.402  sets  forth  required 
clauses.  This  section  prescribes  modifi¬ 
cations  to  certain  of  these  FPR  re¬ 
quired  clauses,  and  establishes  addi¬ 
tional  DOE  required  classes. 

§  9-7.402-1  Definitions. 

Insert  the  clause  and  modifications 
set  forth  in  §  9-7.102-1. 

§  9-7.402-3  Allowable  cost,  fee,  and  pay¬ 
ment 

FPR  1-7.402-3  is  supplemented  as 
follows: 

(c)  Modify  paragraph  (aXl)(i)  of  FPR  1- 
7.202-4  as  set  forth  in  §  9-7.202-4. 

§  9-  7.402-7  Examination  of  records  by 
Comptroller  General. 

Insert  the  clause  prescribed  by  FPR 
1-7.103-3,  modified  as  set  forth  in  §9- 
7.103-3. 


§  9-7.402-8  Subcontracts. 

Modify  FPR  1-7.402-8,  paragraph 
(b>(5),  to  read  as  set  forth  in  §  9-7.103- 
28. 


§  9-7.402-10  Termination  for  default  or 
convenience  of  the  Government 
Modify  FPR  1-8.702,  paragraph  (f), 
or  FPR  1-8.704  1,  paragraph  (d),  as  set 
forth  in  §  9-7.102-19. 

§  9-7.402-21  Notice  and  assistance  regard¬ 
ing  patent  and  copyright  infringement 
Insert  the  clause  prescribed  by  §9- 
9.104  under  the  conditions  set  forth 
therein. 

§9-7.402-22  Patents. 

Substitute  either  of  the  clauses  re¬ 
ferenced  in  §  9-7.402-53  in  lieu  of  FPR 
1-7.402-22. 

§  9-7.402-50  Order  of  precedence. 

Insert  the  clause  set  forth  in  §9- 

7.102- 50. 

§  9-7.402-51  Renegotiation. 

Insert  the  clause  set  forth  In  §9- 

7.102- 51  under  the  the  conditions  pre¬ 
scribed  therein. 


§  9-7.402-52  Authorization  and  consent 
Insert  the  clause  prescribed  by  §9- 

9.102-2  under  the  conditions  set  forth 
therein. 

§  9-7.402-53  Patent  rights. 

Insert  either  the  clause  set  forth  in 
§  9-9.107-5(a),  or  the  clause  prescribed 
by  §  9-9.107-6,  in  accordance  with  the 
conditions  contained  in  §  9-9.107-4(a). 

§  9-7.402-54  Additional  technical  data  re¬ 
quirements. 

Insert  the  clause  set  forth  in  §9- 
9.202-3(c)  under  the  conditions  con¬ 
tained  in  §  9-9.202-3(b). 

§  9-7.402-55  Rights  in  technical  data — 
long  form. 

Insert  the  clause  set  forth  in  §9- 
9.202  3(e)(2)  under  the  conditions  con¬ 
tained  in  §  9-9.202-3(e)(l). 

§  9-7.402-56  Reporting  of  royalties. 

Insert  the  clause  prescribed  by  §  9- 
9.110  under  the  conditions  set  forth 
therein. 

§9-7.402-57  Printing. 

Insert  the  clause  set  forth  in  §9- 

7.302- 57. 

§  9-7.402-58  Federal  Reports  Act. 

Insert  the  clause  set  forth  in  §9- 

7.302- 58. 

§  9-7.402-59  Stop  work  order. 

(a)  The  contracting  officer  may  at 
any  time,  by  written  order  to  the  con¬ 
tractor  require  the  contractor  to  stop 
all,  or  any  part,  of  the  work  called  for 
by  this  contract  for  a  period  of  90  days 
after  the  order  is  delivered  to  the  con¬ 
tractor,  and  for  any  further  period  to 
which  the  parties  may  agree.  Any  such 
order  shall  be  specifically  Identified  as 
a  stop  work  order  issued  pursuant  to 
this  clause.  Upon  receipt  of  such  an 
order,  the  contractor  shall  forthwith 
comply  with  its  terms  and  take  all  rea¬ 
sonable  steps  to  minimize  the  incur¬ 
rence  of  costs  allocable  to  the  work 
covered  by  the  order  during  the  period 
of  work  stoppage.  Within  a  period  of 
90  days  after  a  stop  work  order  is  de¬ 
livered  to  the  contractor,  or  within 
any  extension  of  that  period  to  which 
the  parties  shall  have  agreed,  the  con¬ 
tracting  officer  shall  either: 

(i)  Cancel  the  stop  work  order,  or 

(ii)  Terminate  the  work  covered  by 
such  order  as  provided  in  the  “Termi¬ 
nation  for  Default  or  for  Convenience 
of  the  Government”  clause  of  this  con¬ 
tract. 

(b)  If  a  stop  work  order  issued  under 
this  clause  is  cancelled  or  the  period  of 
the  order  or  any  extension  thereof  ex¬ 
pires,  the  contractor  shall  resume 
work.  An  equitable  adjustment  shall 
be  made  in  the  delivery  schedule,  the 
estimated  cost,  the  fee,  (if  any),  or  a 
combination  thereof,  and  in  any  other 
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provisions  of  the  contract  that  may  be 
effected,  and  the  contract  shall  be 
modified  in  writing  accordingly,  if: 

(i)  The  stop  work  order  results  in  an 
increase  in  the  time  required  for,  or  in 
the  contractor’s  cost  properly  alloca¬ 
ble  to,  the  performance  of  any  part  of 
this  contract,  and 

<ii)  The  contractor  asserts  a  claim 
for  such  adjustments  within  30  days 
after  the  end  of  the  period  of  work 
stoppage:  provided  that,  if  the  con¬ 
tracting  officer  decides  the  facts  justi¬ 
fy  such  action,  he  may  receive  and  act 
upon  such  claim  asserted  at  any  time 
prior  to  final  payment  under  this  con¬ 
tract. 

(c)  If  a  stop  work  order  is  not  can¬ 
celled  and  the  work  covered  by  such 
order  is  terminated  for  default,  the 
reasonable  costs  resulting  from  the 
stop  work  order  shall  be  allowed  by 
equitable  adjustment  or  otherwise. 

§  9-7.402-60  Foreign  travel. 

(a)  Foreign  travel  when  charged  di¬ 
rectly  shall  be  subject  to  the  prior  ap¬ 
proval  of  the  contracting  officer  for 
each  separate  trip  regardless  of 
whether  funds  for  such  travel  are  con¬ 
tained  in  an  approved  budget.  Foreign 
travel  is  defined  as  any  travel  outside 
of  Canada  and  the  United  States  and 
its  territories  and  possessions. 

(b)  Requests  for  approval  shall  be 
submitted  at  least  45  days  prior  to  the 
planned  departure  date,  be  on  a  Re¬ 
quest  for  Approval  of  Foreign  Travel 
form,  ana  when  applicable  include  a 
notification  of  proposed  soviet-bloc 
travel. 

§  9-7.403  Clauses  to  be  used  when  applica¬ 
ble. 

This  section  prescribes  modifications 
to  certain  clauses  in  FPR  1-7.403,  and 
provides  clauses  which  shall  be  used 
when  applicable  in  addition  to  the 
clauses  in  FPR  1-7.403. 

§  9-7.403-9  Negotiated  overhead  rates. 
Modify  paragraph  (c)  of  FPR  1- 

3.704- 1  to  read  as  set  forth  in  9-7.203- 
9. 

§  9-7.403  -70  Patent  indemnity. 

Insert  the  clause  set  forth  in  §9- 

9.103-3(b)  under  the  conditions  con¬ 
tained  in  §  9-9.103. 

§  9-7.403-71  Security. 

(a)  Insert  the  clause  in  9-7.103-53 
under  the  conditions  set  forth  therein. 

(b)  See  Note  A  of  S -50  704-5. 

§  9-7.403-72  Organizational  conflicts  of 
interest. 

The  appropriate  clauses  contained  in 
9-1.54  may  De  used  under  the  condi¬ 
tions  set  forth  therein. 

§  9-7.403-73  Safety  and  health. 

Insert  the  clause  set  forth  in  §9- 

50.704- 2  where  appropriate. 
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§  9-7.404  DOE  additional  clauses. 

This  section  provides  DOE  clauses 
for  use  as  needed. 

§9-7.404-9  Insurance  liability  to  third 
persons. 

Insert  the  clause  set  forth  in  FPR  1- 
7.204-5  under  the  conditions  set  forth 
therein  with  the  clause  modification 
prescribed  in  9-7.204-5. 

§  9  -7.404-50  Priorities,  allocations,  and  al¬ 
lotments. 

The  clause  in  §  9-7.104-50  may  be 
used  under  the  conditions  set  forth 
therein. 

§  9-7.404-51  Permits  and  licenses. 

The  clause  in  §9-7.104-51  may  be 
used  under  the  conditions  set  forth 
therein. 

§  9-7.404-52  Soviet-Bloc  controls. 

The  clause  in  §  9-7.304-52  may  be 
used  under  the  conditions  set  forth 
therein. 

§  9-7.404-53  Organizational  conflicts  of 
interest. 

The  appropriate  clauses  contained  in 
9-1.54  may  be  used  under  the  condi¬ 
tions  set  forth  therein. 

§  9-7.404-54  Nuclear  hazards  indemnity. 

Insert  the  clauses  set  forth  in  9 

50.704-6.  9-50.704-7,  and  9-50.704-8 
where  appropriate. 

Sobport  9-7.6  Fixed-Prke  Construction 
Contracts 

§  9-7.600  Scope  of  subpark 

This  subpart  supplements  FPR  1- 
7.6. 


§  9-7.602  DOE  required  modifications  and 
clauses. 


§  9-7.602-1  Definitions. 

Add  the  following  as  paragraph  (c): 

(c)  The  term  DOE  means  U.S  Depart¬ 
ment  of  Energy. 

§  9-7.602-16  Patent  indemnity. 

Insert  the  clause  set  forth  in  §  9- 

9.103-1  under  the  conditions  contained 
in  §  9-9.103  In  lieu  of  FPR  1-7.602-16. 

§  9-7.C02-29  Termination  for  convenience 
of  the  Government. 

Modify  FPR  1-8.703,  paragraph  (f). 
as  set  forth  in  9  7.102-19. 

§  S-7.602-30  Pricing  of  adjustments. 

Insert  the  clause  prescribed  by  FPR 
1-7.102-20,  modified  as  set  forth  in  9- 
7.102-20. 

§  9-7.602-51  Notice  and  assistance  regard¬ 
ing  patent  and  copyright  infringment. 

Insert  the  clause  prescribed  by  §9- 
9.104  under  the  conditions  set  forth 
therein. 


§  9-7.602-52  Reporting  of  royalties. 

Insert  the  clause  prescribed  by  §9- 
9.110  under  the  conditions  set  forth 
therein. 

§  9-7.602-53  Renegotiation. 

Insert  the  clause  set  forth  in  §9- 

7.102- 51  under  the  conditions  pre¬ 
scribed  therein. 

§  9-7.603  DOE  clauses  and  modifications 
to  be  used  when  applicable. 

§9-7.603-7  Examination  of  records  by 
Comptroller  General. 

Insert  the  clause  prescribed  by  FPR 
1-7.103-3,  modified  as  set  forth  in  9- 

7.103- 3. 

§  9-7.603-28  Subcontracts. 

Modify  FPR  1-7.103-28,  paragraph 
(b)(v),  to  read  as  set  forth  in  §9-7.103- 
28. 

§  9-7.603-50  Competition  in  subcontract¬ 
ing 

Insert  the  clause  set  forth  in  FPF  1- 

7.202- 30  in  negotiated  contracts  over 
$10,009,  except  in  firm  fixed-price  con¬ 
tracts  where  award  is  on  the  basis  of 
effective  price  competition  or  where 
prices  are  established  by  law  or  regula¬ 
tion. 

§  9-7.603-51  Notice  to  the  Government  of 
labor  disputes. 

Insert  the  clause  set  forth  in  FPR  1- 

7.203- 3  under  the  conditions  pre¬ 
scribed  therein. 

§9-7.603-52  Additional  technical  data  re¬ 
quirements. 

Insert  the  clause  set  forth  in  §9- 

9.202- 3(c)  under  the  conditions  con¬ 
tained  in  §  9-9.202-3(b). 

§  9-7.603-53  Rights  in  technical  data — 
long  form. 

Insert  the  clause  set  forth  in  §  9- 

9.202- 3<eX2)  under  the  conditions  con¬ 
tained  in  §  9-9.202-3(0(1). 

§  9-7.603-  34  Classification. 

Insert  the  clause  set  forth  in  §9- 

7.103- 50  under  the  conditions  con¬ 
tained  therein. 

§  9-7.603-55  Security. 

Insert  the  clause  in  §9-7.103-53 
under  the  conditions  contained  there¬ 
in. 

§  9-7.604  DOE  additional  clauses. 

This  section  provides  DOE  clauses 
for  use  as  needed. 

§  9-7.604-50  Priorities,  allocations,  and  al¬ 
lotments. 

Insert  the  clause  in  9-7.104-50  under 
the  conditions  provided  therein.  * 
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§  9-7.604-51  Nuclear  hazards  indemnity. 

Insert  the  clauses  set  forth  in  §§  9- 
50.704-6,  9-50.704-7  and  9-50.704-8 
where  appropriate. 

Subpart  9-7.7  Transportation  Contracts 

§  9-7.700  Scope  of  suhpart. 

This  subpait  supplements  FPR  1- 

7.7. 

§  9-7.703  DOE  required  modifications  and 
clauses. 

§  9  -7.703-1  Definitions. 

Insert  the  clause  in  FPR  1-7.103-3  as 
modified  by  §  9-7.102-1. 

§  9-7.703-7  Examination  of  records  by 
Comptroller  General. 

Insert  the  clause  in  FPR  1-7.103  -3  as 
modified  by  §  9-7.103-3. 

§  9-7.703-  51  Renegotiation. 

Insert  the  clause  set  forth  in  §9- 

7.102- 51  under  the  conditions  pre¬ 
scribed  therein. 

§  9-7.704  DOE  additional  clauses. 

This  section  provides  DOE  clauses 
for  use  as  needed. 

§  9-7.704-51  Nuclear  hazards  indemnity. 

Insert  the  clauses  set  forth  in  §§  9- 
50.704-6,  9-50.704  7  and  9-50.704-8 
where  appropriate. 

Subpart  9-7.8  Fixed-Price  Architect-Engineer 
Contracts 

§  9-7.800  Scope  of  eubpart. 

This  subpart  sets  forth  contract 
clauses  for  use  in  fixed-price  architect- 
engineer  contracts. 

§  9-7.801  Applicability. 

The  clauses  set  forth  in  this  subpart 
shall  be  used  in  fixed-price  architect- 
engineer  contracts. 

§  9-7.802  Required  clauses. 

The  clauses  set  forth  in  this  §  9- 
7.802  shall  be  inserted,  as  required,  in 
all  fixed-price  architect-engineer  con¬ 
tacts. 

§  9-7.802-1  Definitions. 

Insert  the  clause  set  forth  in  §9- 

7.102- 1,  and  paragraph  (e)  as  follows: 

(e)  The  term  “contractor”,  as  used  herein 
means  architect-engineer.  This  term  should 
be  substituted  in  all  of  the  clauses  in  which 
"contractor”  appears.  Additional  definitions 
may  be  included  provided  they  are  not  in¬ 
consistent  with  the  clause  or  the  provisions 
of  these  regulations. 

§  9-7.802-2  Responsibility  of  the  architect- 
engineer. 

Responsibility  of  the  Architect- 
Engineer 

(a)  The  architect-engineer  shall  be 
responsible  for  the  professional  qual¬ 


ity,  technical  accuracy  and  the  coordi¬ 
nation  of  all  designs,  drawings,  specifi¬ 
cations,  and  other  services  furnished 
by  the  architect-engineer  under  this 
contract.  The  architect-engineer  shall, 
without  compensation,  correct  or 
revise  any  errors  or  deficiencies  in  his 
designs,  drawings,  specifications,  and 
other  services. 

(b)  Neither  the  Government’s 
review,  approval  or  acceptance  of,  nor 
payment  for,  any  of  the  services  re¬ 
quired  under  this  contract  shall  be 
construed  to  operate  as  a  waiver  of 
any  rights  under  this  contract  or  any 
cause  of  action  arising  out  of  the  per¬ 
formance  of  this  contract,  and  the  ar¬ 
chitect-engineer  shall  be  and  remain 
liable  to  the  Government  in  accor¬ 
dance  with  applicable  law  for  all  dam¬ 
ages  to  the  Government  caused  by  the 
architect-engineer’s  negligent  perfor¬ 
mance  of  any  of  the  services  furnished 
under  this  contract. 

(c)  The  rights  and  remedies  of  the 
Government  provided  for  under  this 
contract  are  in  addition  to  any  other 
rights  and  remedies  provided  by  law. 

§9-7.802-3  Changes. 

Changes 

(a)  The  contracting  officer  may,  at 
any  time,  by  written  order,  make 
changes  within  the  general  scope  of 
the  contract  in  the  services  to  be  per¬ 
formed.  If  such  changes  cause  an  in¬ 
crease  or  decrease  hi  the  architect- en¬ 
gineer’s  cost  of,  or  time  required  for, 
performance  of  any  services  under  this 
contract,  whether  or  not  changed  by 
any  order,  an  equitable  adjustment 
shall  be  made  and  the  contract  shall 
be  modified  in  writing  accordingly. 
Any  claim  of  the  architect-engineer 
for  adjustment  under  this  clause  must 
be  asserted  in  writing  within  30  days 
from  the  date  of  receipt  by  the  archi¬ 
tect-engineer  of  the  notification  of 
change  unless  the  contracting  officer 
grants  a  further  period  of  time  before 
the  date  of  final  payment  under  the 
contract.. 

(b)  No  services  for  which  an  addi¬ 
tional  cost  or  fee  will  be  charged  by 
the  architect-engineer  will  be  fur¬ 
nished  without  the  orior  authorization 
of  the  contracting  officer. 

§  9-7.802-4  Termination. 

Termination 

(a)  The  contracting  officer  may,  by 
written  notice  to  the  architect-engi¬ 
neer,  terminate  this  contract  in  whole 
or  in  part  at  any  time,  either  for  the 
Government’s  convenience  or  because 
of  the  failure  of  the  architect-engineer 
to  fulfill  his  contract  obligations. 
Upon  receipt  of  such  notice,  the  archi¬ 
tect-engineer  shall:  (1)  immediately 
discontinue  all  services  affected 
(unless  the  notice  directs  otherwise), 
and  (2)  deliver  to  the  contracting  offi¬ 


cer  all  data,  drawings,  specifications, 
reports,  estimates,  summaries,  and 
such  other  information  and  materials 
as  may  have  been  accumulated  by  the 
architect-engineer  in  performing  this 
contract,  whether  completed  or  in  or 
process. 

(b)  If  the  termination  is  for  the  con¬ 
venience  of  the  Govenment,  an  equita¬ 
ble  adjustment  in  the  contract  price 
shall  be  made,  but  no  amount  shall  be 
allowed  for  anticipated  profit  on  un¬ 
performed  services. 

(c)  If  the  termination  is  due  to  the 
failure  of  the  architect-engineer  to  ful¬ 
fill  his  contract  obligations,  the  Gov¬ 
ernment  may  take  over  the  wo’-k  and 
prosecute  the  same  to  completion  by 
contract  or  otherwise.  In  such  case, 
the  architect-engineer  shall  be  liable 
to  the  Government  for  any  additional 
cost  occasioned  to  the  Government 
thereby. 

(d)  If,  after  notice  of  termination  for 
failure  to  fulfill  contract  obligation,  it 
is  determined  that  the  architect-engi¬ 
neer  had  not  so  failed,  the  termination 
shall  be  deemed  to  have  been  effected 
for  the  convenience  of  the  Govern¬ 
ment.  In  such  event,  adjustment  in 
the  coniract  prices  shall  be  made  as 
provided  in  paragraph  (b)  of  this 
clause. 

(e)  The  rights  and  remedies  of  the 
Government  provided  in  this  clause 
are  in  addition  to  any  other  rights  and 
remedies  provided  by  law  or  under  this 
contract. 

§  9-7.802-5  Disputes. 

Disputes 

(a) Except  as  otherwise  provided  in  this 
contract,  any  dispute  concerning  a 
question  of  fact  arising  under  this  con¬ 
tract  which  is  not  disposed  of  by 
agreement  shall  be  decided  by  the  con¬ 
tracting  officer,  who  shall  reduce  his 
decision  to  writing  and  mail  or  other¬ 
wise  furnish  a  copy  thereof  to  the  ar¬ 
chitect-engineer.  The  decision  of  the 
contracting  officer  shall  be  final  and 
conclusive  unless,  within  30  days  from 
the  date  of  receipt  of  such  copy,  the 
architect-engineer  mails  or  otherwise 
furnishes  to  the  contracting  officer  a 
written  appeal  addressed  to  the  head 
of  the  agency.  The  decision  of  the 
head  of  the  agency  or  designee  for  the 
determination  of  such  appeals  shall  be 
final  and  conclusive.  This  provision 
shall  not  be  pleaded  in  any  suit  involv¬ 
ing  a  question  of  fact  arising  under 
this  contract  as  limiting  judicial 
review  of  any  such  decision  to  cases 
where  fraud  by  such  official  or  his 
representative  or  board  is  alleged;  Pro¬ 
vided,  however,  that  any  such  decision 
shall  be  final  and  conclusive  unless  the 
same  is  fraudulent  or  capricious  or  ar¬ 
bitrary  or  so  grossly  erroneous  as  nec¬ 
essarily  to  imply  bad  faith  or  is  not 
supported  by  substantial  evidence.  In 
connection  with  any  appeal  proceed- 
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ing  under  this  clause,  the  architect-en¬ 
gineer  shall  be  afforded  an  opportuni¬ 
ty  to  be  heard  and  to  offer  evidence  in 
support  of  his  appeal.  Pending  final 
decision  of  a  dispute  hereunder,  the 
architect-engineer  shall  be  afforded  an 
opportuntiy  to  be  heard  and  to  offer 
evidence  in  support  of  his  appeal. 
Pending  final  decision  of  a  dispute 
hereunder,  the  architect-engineer 
shall  proceed  diligently  with  the  per¬ 
formance  of  the  contract  and  in  accor¬ 
dance  with  the  contracting  officer’s 
decision. 

(b)This  Disputes  clause  does  not  pre¬ 
clude  consideration  of  questions  of  law 
in  connection  with  decisions  provided 
for  in  paragraph  (a)  above.  Nothing  in 
this  contract,  however,  shall  be  con¬ 
strued  as  making  final  the  decision  of 
any  administrative  official,  representa¬ 
tive,  or  board  on  a  question  of  law. 

§  9-7.802-6  Assignment  of  claims. 

Insert  the  clause  set  forth  in  FPR  1- 
30.703  under  the  conditions  prescribed 
therein,  and  insert  “whose  functions 
are  now  in  the  Department  of  Energy” 
after  the  words  “Energy  Research  and 
Development  Administration”  in  para¬ 
graph  (a). 

§  9-7.802-7  Examination  of  records  by 
Comptroller  General. 

Insert  the  clause  prescribed  by  FPR 
1-7.103-3.  modified  as  set  forth  in  §  9- 
7.103-3. 

§  9-7.802-8  Covenant  against  contingent 
fees. 

Insert  the  clause  set  forth  in  FPR  1- 
1.503  under  the  conditions  contained 
in  FPR  1-1.501. 

§  9-7.802-9  Officials  not  to  benefit. 

Insert  the  clause  set  forth  in  FPR  1- 
7.102-17. 

§  9-7.802-10  Contract  Work  Hours  and 
Safety  Standards  Act-overtime  compen¬ 
sation. 

Contract  Work  Hours  and  Safety 

Standards  Act-Overtime  Compensa¬ 
tion 

This  contract,  to  the  extent  that  it  is 
of  a  character  specified  in  the  Con¬ 
tract  Work  Hours  and  Safety  Stan¬ 
dards  Act  (40  U.S.C.  327-333),  is  sub¬ 
ject  to  the  following  provisions  and  to 
all  other  applicable  provisions  and  ex¬ 
ceptions  of  such  Act  and  the  regula¬ 
tions  of  the  Secretary  of  Labor  there¬ 
under. 

(a)  Ox>ertime  requirements.  No  archi¬ 
tect-engineer  or  subcontractor  con¬ 
tracting  for  any  part  of  the  contract 
work  which  may  require  or  involve  the 
employment  of  laborers,  mechanics, 
apprentices,  trainees,  watchmen,  and 
guards  shall  require  or  permit  any  la¬ 
borer,  mechanic,  apprentice,  trainee, 
watchman,  or  guard  in  any  workweek 
in  which  he  is  employed  on  such  work 
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to  work  in  excess  of  8  hours  in  any  cal¬ 
endar  day  or  in  excess  of  40  hours  in 
such  workweek  on  work  subject  to  the 
provisions  of  the  Contract  Work 
Hours  and  Safety  Standards  Act 
unless  such  laborer,  mechanic,  appren¬ 
tice,  trainee,  watchman  or  guard  re¬ 
ceives  compensation  at  a  rate  not  less 
than  one  and  one-half  times  his  basic 
rate  of  pay  for  all  such  hours  worked 
in  excess  of  8  hours  in  any  calendar 
day  or  in  excess  of  40  hours  in  such 
workweek,  whichever  is  the  greater 
number  of  overtime  hours. 

(b)  Violation;  liability  for  unpaid 
wages;  liquidated  damages.  In  the 
event  of  any  violation  of  the  provi¬ 
sions  of  paragraph  (a),  the  architect- 
engineer  and  any  subcontractor  re¬ 
sponsible  therefor  shall  be  liable  to 
any  affected  employee  for  his  unpaid 
wages.  In  addition,  such  architect-en¬ 
gineer  and  subcontractor  shall  be 
liable  to  the  United  States  for  liqui¬ 
dated  damages.  Such  liquidated  dam¬ 
ages  shall  be  computed  with  respect  to 
each  individual  laborer,  mechanic,  ap¬ 
prentice,  trainee,  watchman,  or  guard 
employed  in  violation  of  the  provisions 
of  paragraph  (a)  in  the  sum  of  $10  for 
each  calendar  day  on  which  such  em¬ 
ployee  was  required  or  permitted  to  be 
employed  on  such  work  in  hours  with¬ 
out  payment  of  the  overtime  wages  re¬ 
quired  by  paragraph  (a). 

(c)  Withholding  for  unpaid  wages 
and  liquidated  damages.  The  contract¬ 
ing  officer  may  withhold  from  the  ar¬ 
chitect-engineer,  from  any  moneys 
payable  on  account  of  work  performed 
by  the  architect-engineer  or  subcon¬ 
tractor,  such  sums  as  may  administra¬ 
tively  be  determined  to  be  necessary  to 
satisfy  any  liabilities  of  such  architect- 
engineer  or  subcontractor  for  unpaid 
wages  and  liquidated  damages  as  pro¬ 
vided  in  the  provisions  of  paragraph 
(b). 

(d)  Subcontracts.  The  architect-engi¬ 
neer  shall  insert  paragraphs  (a) 
through  (d)  of  this  clause  and  the 
preample  in  all  subcontracts,  and  shall 
require  their  inclusion  in  all  subcon¬ 
tracts  of  any  tier. 

(e)  Records.  The  architect-engineer 
shall  maintain  payroll  records  contain¬ 
ing  the  information  specified  in  29 
CFR  516.2(a).  Such  records  shall  be 
preserved  for  3  years  from  the  comple¬ 
tion  of  the  contract. 

§9-7.802-11  Convict  labor. 

Insert  the  clause  set  forth  in  FPR  1- 
12.204  under  the  conditions  prescribed 
in  FPR  1-12.203. 

§  9-7.802-12  Equal  opportunity. 

Insert  the  clause  set  forth  in  FTR  1- 
16.901-23-A(25)  under  the  conditions 
contained  in  FPR  1-12.803.1. 

§9-7.802-13  Interest. 

Insert  the  clause  set  forth  in  FPR  1- 
7.203-15  under  the  conditions  pre¬ 
scribed  therein. 


§  9-7.802-14  Pricing  of  adjustments. 

Insert  the  clause  prescribed  by  FPR 
1-7.102-20,  modified  as  set  forth  in  §  9- 
7.102.20. 

§9-7.802-15  Listing  of  employment  open¬ 
ings. 

Insert  the  clause  entitled  “Disabled 
Veterans  and  Veterans  of  The  Viet¬ 
nam  Era”  as  set  forth  in  FPR  Tempo¬ 
rary  Regulation  39  under  the  condi¬ 
tions  described  therein. 

§  9-7.802-16  Employment  of  the  handi¬ 
capped. 

Insert  the  clause  set  forth  in  FPR 
Temporary  Regulation  38  under  the 
conditions  contained  therein. 

§9-7.802-17  Clean  air  and  water. 

Insert  the  clause  prescribed  by  FPR 
1-1.2302-2  under  the  conditions  set 
forth  therein. 

§9-7.802-18  Payment  of  interest  on  archi¬ 
tect-engineer  claims. 

Insert  the  clause  set  forth  in  FTR  1- 
1.322  under  the  conditions  prescribed 
therein. 

§9-7.802-19  Utilization  of  small  business 
concerns. 

Insert  the  clause  set  forth  in  FPR  1- 
1.710-3(a)  under  the  conditions  and  in 
the  manner  prescribed  therein. 

§  9-7.802-20  Utilization  of  minority  busi¬ 
ness  enterprises. 

Insert  the  clause  set  forth  in  FPR  1- 
1.1310-2(a)  under  the  conditions  set  in 
the  manner  prescribed  therein. 

§  9-7.802-21  Suspension  of  work. 

Suspension  of  Work 

(a)  The  contracting  officer  may 
order  the  architect-engineer  in  writing 
to  suspend  all  or  any  part  of  the  work 
for  such  period  of  time  as  he  may  de¬ 
termine  to  be  appropriate  for  the  con¬ 
venience  of  the  Government. 

(b)  If  the  performance  of  all  or  any 
part  of  the  work  is,  for  an  unreason¬ 
able  period  of  time,  suspended  or  de¬ 
layed  by  an  act  of  the  contracting  offi¬ 
cer  in  the  administration  of  this  con¬ 
tract,  or  by  his  failure  to  act  within 
the  time  specified  in  this  contract  (or 
if  no  time  is  specified,  within  a  reason¬ 
able  time),  an  adjustment  shall  be 
made  for  any  increase  in  cost  of  per¬ 
formance  of  this  contract  (excluding 
profit)  necessary  caused  by  such  un¬ 
reasonable  suspension  or  delay,  and 
the  contract  modified  in  writing  ac¬ 
cordingly.  However,  no  adjustment 
shall  be  made  under  this  clause  for 
any  suspension  or  delay  to  the  extent 
(1)  that  performance  would  have  been 
suspended  or  delayed  by  any  other 
cause,  including  fault  or  negligence  of 
the  architect-engineer  or  (2)  for  w'hich 
an  equitable  adjustment  is  provided 
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for  or  excluded  under  any  other  provi¬ 
sion  of  this  contract. 

(c)  No  clain  under  this  clause  shall 
be  allowed  (1)  for  any  costs  incurred 
more  than  20  days  before  the  archi¬ 
tect-engineer  shall  have  notified  the 
contracting  officer  in  writing  of  the 
act  cr  failure  to  act  involved  (but  this 
requirement  shall  not  apply  as  to  a 
claim  resulting  from  a  suspension 
order),  and  (2)  unless  the  claim,  in  an 
amount  stated,  is  asserted  in  writing  as 
soon  as  practicable  after  the  termina¬ 
tion  of  such  suspension  or  delay,  but 
not  later  than  the  date  of  final  pay¬ 
ment.  No  part  of  any  claim  based  on 
the  provisions  of  this  clause  shall  be 
allowed  if  not  supported  by  adequate 
evidence  showing  that  the  cost  would 
not  have  been  incurred  but  for  a  delay 
u  ithin  the  provisions  of  this  clause. 

§  9-7.802-22  Order  of  precedence. 

Insert  the  clause  set  forth  in  §  9- 

7.102- 50. 

§  9-7.802-23  Renegotiation. 

Insert  the  clause  set  forth  in  §  9- 

7.102- 51  under  the  conditions  pre¬ 
scribed  therein. 

§  9-7.802-24  Notice  and  assistance  regard¬ 
ing  patent  and  copyright  infringement 
Insert  the  clause  prescribed  by  £9- 
9.104  under  the  conditions  set  forth 
therein. 

§  9-7.802-25  Patent  indemnity. 

Insert  the  clause  set  forth  in  £9- 

9.103- 3(b)  under  the  conditions  con¬ 
tained  in  §  9-9.103. 

§  9-7.802-26  Reporting  of  royalties. 

Insert  the  clause  set  forth  in  §9- 
9.110  under  the  conditions  set  forth 
therein. 

§  9-7.802-27  Buy  American  Act 
Insert  the  clause  set  forth  in  FFR  1- 

6.104- 5,  under  the  conditions  con¬ 
tained  therein. 

§  9-7.802-28  Payment. 

Payment 

(a)  In  consideration  of  the  perfor¬ 
mance  of  his  undertakings  under  this 
contract,  pursuant  to  work  orders  duly 
Issued  by  the  contracting  officer,  the 
architect-engineer  shall  be  paid  the 
consideration  determined  in  each  work 
order,  which  consideration  shall  con¬ 
stitute  complete  payment  for  all  ser¬ 
vices  furnished  in  connection  with  the 
work  required  to  be  performed  under 
this  contract  and  all  expenditures 
which  may  be  made  and  expenses  in¬ 
curred  except  as  are  otherwise  ex¬ 
pressly  provided  herein. 

(b)  Estimates  shall  be  made  monthly 
of  the  amount  and  value  of  the  work 
and  services  performed  by  the  archi¬ 
tect-engineer  under  this  contract,  as 
determined  by  the  contracting  officer. 


(c)  Upon  approval  of  such  estimate 
by  the  contracting  officer,  payment 
shall  be  made  to  the  architect-engi¬ 
neer  as  soon  as  practicable  of  90  per¬ 
cent  of  the  amount  as  determined 
above,  less  all  previous  payments. 

(d)  Upon  satisfactory  completion  by 
the  architect-engineer  and  acceptance 
by  the  contracting  officer  of  the  work 
done  by  the  architect-engineer  under 
individual  work  orders  and  in  accor¬ 
dance  with  the  "Statement  of  Archi¬ 
tect-Engineer  Services"  of  the  con¬ 
tract,  the  architect-engineer  will  be 
paid  the  balance  of  any  money  due  for 
the  work  under  said  statement  and  in¬ 
cluding  retained  percentages  relating 
to  this  portion  of  the  work. 

(e)  Prior  to  final  payment  under 
each  work  order  issued  under  the  con¬ 
tract,  or  prior  to  settlement  upon  ter¬ 
mination  of  the  contract,  and  as  a  con¬ 
dition  precedent  thereto,  the  archi¬ 
tect-engineer  shall  execute  and  deliver 
to  the  contracting  officer  a  release  of 
all  claims  against  the  Government 
arising  under  or  by  virtue  cf  work 
orders  under  this  contract,  other  than 
such  claims,  if  any,  as  may  be  specifi¬ 
cally  expected  by  the  architect-engi¬ 
neer  from  the  operation  of  the  release 
in  stated  amounts  to  be  set  forth 
therein. 

§  9-7.802-29  Subcontractors  and  outside 
associates  and  consultants. 

Subcontractors  and  Outside 
Associates  and  Consultants 

Any  subcontractors  and  outside  asso¬ 
ciates  or  consultants  required  by  the 
architect-engineer  in  connection  with 
the  services  covered  by  the  contract 
will  be  limited  to  such  individuals  or 
firms  as  were  specifically  identified 
and  agreed  to  during  negotiations. 
Any  substitution  in  such  subcontrac¬ 
tors,  associates,  or  consultants  will  be 
subject  to  the  prior  approval  of  the 
contracting  officer 

§  9-7.802-20  Contracting  officer’s  deci¬ 
sions. 

Contracting  Officer’s  Decisions 

The  extent  and  character  of  the 
work  to  be  done  by  the  architect-engi¬ 
neer  shall  be  subject  to  the  general  su¬ 
pervision,  direction,  control  and  ap¬ 
proval  of  the  contracting  officer. 

§  9-7.802-31  Gratuities. 

Gratuities 

(a)  The  Government  may,  by  written 
notice  to  the  architect-engineer,  termi¬ 
nate  the  right  of  the  architect-engi¬ 
neer  to  proceed  under  this  contract  if 
it  is  found,  after  notice  and  hearing  by 
the  head  of  the  agency  or  designee, 
that  gratuities  (in  the  form  of  enter¬ 
tainment,  gifts,  or  otherwise)  were  of¬ 
fered  or  given  architect-engineer,  to 
any  officer  or  employee  of  the  govern¬ 


ment  with  a  view  toward  securing  a 
contract  or  securing  favorable  treat¬ 
ment  with  respect  to  the  performing 
of  such  contract;  provided,  that  the 
existence  of  the  facts  upon  which  the 
head  of  the  agency  or  designee  makes 
such  findings  shall  be  in  issue  and  may 
be  reviewed  in  any  competent  court. 

(b)  In  the  event  this  contract  is  ter¬ 
minated  as  provided  in  paragraph  (a) 
hereof,  the  Government  shall  be  enti¬ 
tled  to  pursue  the  same  remedies 
against  the  architect-engineer  as  it 
could  pursue  in  the  event  of  a  breach 
of  the  contract  by  the  architect-engi¬ 
neer. 

(c)  The  rights  and  remedies  of  the 
Government  provided  in  this  clause 
shall  not  be  exclusive  and  are  in  addi¬ 
tion  to  any  other  rights  and  remedies 
provided  by  law  or  under  this  contract. 

5  9-7.802-32  Composition  of  architect-en¬ 
gineer. 

If  the  architect-engineer  hereunder 
is  comprised  of  more  than  one  legal 
entity,  each  such  entity  shall  be  joint¬ 
ly  and  severally  liable  hereunder. 

§  9-7.803  Clauses  to  be  uaed  when  applica¬ 
ble. 

§  S-7.803-1  Patent  rights  (long  form). 

Insert  the  clause  set  forth  in  §  9- 
9.107-5(a)  under  the  conditions  con¬ 
tained  in  §  9-9.107-4(a). 

§  9-7.803-2  Authorization  and  consent. 

Insert  the  clause  prescribed  by  §  9- 
9.102-2  under  the  conditions  set  forth 
therein. 

§  9-7.803-3  Rights  in  technical  data-Iong 
form. 

Insert  the  clause  set  forth  in  §9- 

9.202- 2(e)(2)  under  the  conditions  con¬ 
tained  in  §  9-9.2C2  3(e)(1). 

§  9-7.803-4  Additional  technical  data  re¬ 
quirements. 

Insert  the  clause  set  forth  in  §  9- 

9.202- 3(c)  under  the  conditions  §9- 

9.202- 3(b). 

§  9-7.803-5  Small  business  subcontracting 
program. 

Insert  the  clause  set  forth  In  FPR  1- 
1.710-3(b)  under  the  conditions  and  in 
the  manner  prescribed  therein. 

§  9-7.803-6  Minority  business  enterprises 
subcontracting  program. 

Insert  the  clause  set  forth  in  FPR  1- 
1.131G-2(b)  under  the  conditions  and 
in  the  manner  prescribed  therein. 

§  9-7.S03-7  Price  reduction  for  defective 
cost  cr  pricing  data. 

Insert  the  appropriate  clause  set 
forth  in  FPR  1-3.814-1  under  the  con¬ 
ditions  described  therein. 

§  9-7.893-8  Audit  and  records. 

Insert  the  appropriate  clause  or 
clauses  set  forth  in  FFR  1-3.814-2 
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under  the  conditions  described  there¬ 
in. 

§  9-7.803-9  Subcontractor  cost  or  pricing 
data. 

Insert  the  clause  set  forth  in  DOE- 
PR  9-50.704-24. 

§  9-7.803-10  Cost  accounting  standards. 

(a)  Insert  the  three  notices  for  solici¬ 
tations  set  forth  in  FPR  1-3.1203 
(a)(3),  (h)(2),  and  (i)(2)  in  negotiated 
solicitations  under  the  conditions  con¬ 
tained  in  FPR  Subpart  1-3.12. 

(b)  Insert  the  two  clauses  set  forth 
in  FPR  1-3.1204-1  and  1-3.1204-2  in 
negotiated  contracts  under  the  condi¬ 
tions  contained  in  FPR  Subpart  1- 
3.12. 

§9-7.803-11  Privacy  Act. 

Insert  the  clause  prescribed  by  FPR 
1-1.327-5  under  the  conditions  set 
forth  therein. 

§  9-7.803-12  Insurance. 

Insert  the  clause  set  forth  in  FPR  1- 
7.303-46  under  the  conditions  de¬ 
scribed  therein. 

§  9-7.803-13  Alterations  in  contract. 

Insert  the  clause  set  forth  in  FPR  1- 
7.204-1. 

§9-7.803-14  Classification. 

Insert  the  clause  in  §  9-7.103-50 
under  the  conditions  contained  there¬ 
in. 

§  9-7.803-15  Security. 

Insert  the  clause  in  §9-7.103-53 
under  the  conditions  contained  there¬ 
in. 

§  9-7.804  DOE  additional  clauses. 

§  9-7.804-1  Priorities,  allocations,  and  al¬ 
lotments. 

Insert  the  clause  in  §  9-7.104-50 
under  the  conditions  provided  therein. 

§  9-7.804-2  Nuclear  hazards  indemnity. 

Insert  the  clauses  set  forth  in  §§  9- 
50.704-6,  9-50.704-7  and  9-50.704-8 
where  appropriate. 

Subpart  9-7.9 — Cost  reimbursement  type  con¬ 
struction  and  Architect  Engineer  Contracts 
[Reserved] 


PART  9-8— TERMINATION  OF  CONTRACTS 

Sec. 

9-8.000  Scope  and  applicability  of  part. 

Subpart  9  8.2 — General  Principles  Applicable  to  tha 
Tarminalion  for  Convenience  and  Settlement  of 
Fixod-prico  Type  and  Cost-reimbursement  Typo 
Contracts 

9-8.201  General. 

9-8.204  Authorization  for  subcontract  set¬ 
tlements  without  approval  or  ratifica¬ 
tion. 

9-8.208-8  Assignment  of  rights  under  sub¬ 
contracts. 


Sec. 

9-8.211-1  Settlement  review  boards. 

9-8.211-2  Required  Teview  and  approval. 

9-8.212-1  Partial  payments  upon  termina¬ 
tion. 

Subpart  9-8.3 — Additional  Principles  Applicable  to 
tha  Settlement  of  Fixed- price  Type  Contracts 
Terminated  far  Convenience 

9-8.307-1  Submission  of  settlement  propos¬ 
als. 

9-8.307-2  Bases  for  settlement  proposals. 

Subpart  9-8.4 — Additional  Principles  Applicable  to 
the  Settlement  of  Cost-reimbursement  Type  Con¬ 
tracts  Terminated  for  Convenience 

9-8.404-1  Submission  of  settlement  propos¬ 
al. 


Subpart  9-8.5 — Disposition  of  Termination  Inventory 

9-8.501-2  General  restrictions  and  contrac¬ 
tor’s  authority. 

9-8.503-1  Submission  of  inventory  sched¬ 
ules. 

9-8.504-1  General. 

9-8.504-2  Scrap  warranty. 

9-8.505  Screening  of  serviceable  and  usable 
property. 

9-8.507  Sale  or  other  disposition  of  termi¬ 
nation  inventory. 

9-8.507-1  General. 

9-8.507-5  Applicability  of  Antitrust  Laws. 
9-8.507-6  Foreign  contractor  inventory. 
9-8.507-50  Sales  without  competition. 
9-8.507-51  Extension  of  credit. 

9-8.508  Donations. 

9-8.509  Destruction  or  abandonment. 
9-8.512  Reviews  of  property  disposal. 

Subpart  9-8.6— Termination  for  Default 

9-8.601  General. 

Subpart  9-8.7 — Clause* 

9-8.700-2  Applicability. 

9-8.750  Reserved. 

9-8.751  Termination  article  for  cost-plus-a- 
fixed-fee  architect-engineer  contracts. 
Authority:  Title  V,  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  Adminis¬ 
trative  Procedures  Act,  as  amended  (5  U.S.C. 
551,  et.  seq. 

§  9-8.000  Scope  and  applicability  of  part. 

(a)  This  part  implements  and  supple¬ 
ments  the  policies,  procedures,  and 
other  requirements  of  FPR  part  1-8. 

(b)  The  previsions  of  FPR  part  1-8 
and  this  part  may  be  utilized  when  au¬ 
thorized  by  heads  of  procuring  activi¬ 
ties  in  accordance  with  FPR  1-8. 000(d) 
in  the  situations  enumerated  in  FPR 
1 -8.000(d)  (1)  and  (2). 

(c)  The  policies  and  requirements  of 
FPR  1-8  and  this  part  shall  be  applied 
to  the  termination  and  settlement  of 
subcontracts  by  contractors  having 
cost-reimbursement  type  contracts. 

Subpart  9-8.2 — General  Principle*  Applicable 
to  the  Termination  for  Convenience  and  Set¬ 
tlement  of  Fixed-Price  Type  and  Cost-Reim¬ 
bursement  Type  Contract* 

§  9-8.201  General. 

(a)  Subject  to  the  requirements  of 
paragraph  (b)  of  this  section,  the  con¬ 
tracting  officer  may  terminate  a  con¬ 
tract  for  the  convenience  of  the  Gov¬ 
ernment  and  enter  into  a  settlement 
agreement  in  accordance  with  FPR  1- 
8.2.  Claims  arising  out  of  a  partial  ter¬ 
mination  of  a  contract  should  be  pro¬ 


cessed  and  settled  in  the  same  manner 
as  claims  arising  out  of  a  complete  ter¬ 
mination. 

(b)  The  head  of  the  agency  or  his 
designee  shall  be  notified  prior  to 
taking  any  action  to  terminate:  (1) 
contracts  for  the  operation  of  Govern¬ 
ment-owned  facilities,  (2)  any  prime 
contract  or  subcontract  in  excess  of 
$10  million,  and  (3)  any  contract  the 
termination  of  which  is  likely  to  pro¬ 
voke  unusual  interest. 

§9-8.208-4  Authorisation  for  subcontract 
settlements  without  approval  or  ratifi¬ 
cation. 

The  power  to  authorize  a  contractor 
to  conclude  settlements  of  his  termi¬ 
nated  subcontracts  without  approval 
or  ratification  of  the  contracting  offi¬ 
cer  when  the  amount  of  settlement  is 
more  than  $10,000,  but  not  more  than 
$25,000,  shall  be  exercised  by  contract¬ 
ing  officers  only  with  the  approval  of 
the  heads  of  procuring  activities. 

§  9-8.208-8  Assignment  of  rights  under 
subcontracts. 

The  contracting  officer’s  determina¬ 
tion  under  FPR  l-8.208-8(b)  that  it  is 
in  the  best  interest  of  the  Government 
to  settle  and  pay  directly  a  subcontrac¬ 
tor’s  termination  claim  is  subject  to 
the  approval  of  the  head  of  the  pro¬ 
curing  activity. 

§  9-8.211-1  Settlement  review  boards. 

FPR  l-8.211-2(b)  will  not  apply  to 
proposed  settlements  under  DOE  con¬ 
tracts.  The  review  of  all  proposed  set¬ 
tlements  under  circumstances  speci¬ 
fied  in  FPR  l-8.211-2(a)  will  be  by 
field  office  settlement  review  boards 
established  by  heads  of  procuring  ac¬ 
tivities. 

§9-8.211-2  Required  review  and  approval. 

(a)  Proposed  settlement  agreements 
or  determinations  in  excess  of  contrac¬ 
tual  authority  of  heads  of  procuring 
activities  will  be  transmitted  to  the 
senior  procurement  official,  Headquar¬ 
ters,  for  review  and  approval. 

(b)  Contracting  officers  shall  not 
conclude  proposed  settlements  or  de¬ 
terminations  until  the  approvals  re¬ 
quired  by  FTR  1-8.211  and  this  section 
have  been  obtained. 

§9-8.212-1  Partial  payments  upon  termi¬ 
nation. 

Protection  of  the  Government’s  in¬ 
terest  in  partial  payments,  by  means 
other  than  those  specified  in  FPR  1- 
8.212-l(d),  shall  be  subject  to  approval 
of  a  head  of  a  procuring  activity. 

Subpart  9-8.3 — Additional  Principle*  Applica¬ 
ble  to  the  Settlement  of  Fixed-Price  Type 

Centroct*  Terminated  for  Convenience 

§  9-8.307-1  Submission  of  settlement  pro¬ 
posals. 

Contracting  officers  shall  encourage 
contractors  to  use  the  suggested  for- 
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mats  set  forth  in  FPR  1-8.802,  1-8.803, 
and  1-8.804  in  the  submission  of  settle¬ 
ment  proposals,  inventory  schedules, 
accounting  information,  and  applica¬ 
tions  for  partial  payments.  The  form 
entitled  “Schedule  of  Accounting  In¬ 
formation”  (FPR  1-8.804-1)  need  be 
filed  only  once  with  respect  to  any  ter¬ 
mination.  When  the  standard  forms 
are  not  appropriate  for  a  particular 
contract,  heads  of  procuring  activities 
may  authorized  modifications  thereof. 
However,  the  certificate  shall  be  sub¬ 
stantially  as  set  forth  in  the  form. 

§  9-8  307-2  Bases  for  settlement  propos¬ 
als. 

Termination  claims  shall  not  be  sub¬ 
mitted  on  any  basis  other  than  the  in¬ 
ventory  or  total  cost  basis  without  the 
prior  approval  of  the  heads  of  procur¬ 
ing  activities. 

Svbpert  9-8.4 — Additional  Principle*  Applica¬ 
ble  to  the  Settlement  of  Co*t-Rei*nbur*ement 

Type  Contract*  To:minated  for  Convenience 

§  9-8.404-1  Submission  of  settlement  pro¬ 
posal. 

Contracting  officers  should  encour¬ 
age  contractors  to  submit  settlement 
proposals  in  the  form  set  forth  in  FPR 
1-8.802-4.  When  necessary,  heads  of 
procuring  activities  may  authorize 
modification  of  this  form.  However, 
the  certificate  shall  be  substantially  as 
set  forth  in  the  form. 

Subpart  9-8.5 — Disposition  of  Termination 
Inventory 

§  9-8.501-2  General  restrictions  on  con¬ 
tractor's  authority. 

Contracting  officers  may  authorize 
contractors  to  sell  termination  inven¬ 
tory  to  DOE  and  other  employees  of 
the  Federal  Government  and  employ¬ 
ees  of  DOE  contractors  on  the  same 
basis  afforded  the  general  public,  pro¬ 
vided  the  employees  warrant  in  writ¬ 
ing  that  they  have  not: 

(a)  Participated  in  the  determina¬ 
tion  to  dispose  of  the  property; 

(b)  Participated  in  preparation  of 
the  property  for  sale; 

(c)  Participated  in  determining  the 
method  of  sale;  or 

<d)  Acquired  information  not  other¬ 
wise  snSaUe  to  the  general  public  re¬ 
garding  usage,  conditions,  quality,  or 
value  cl  the  property.  The  required 
warranty  signed  by  the  employee  con¬ 
cerned  shall  be  obtained  prior  to  com¬ 
pleting  the  action. 

§  9-8  503-1  Submission  of  inventory 
schedules. 

Contracting  officers  should  encour¬ 
age  contractors  to  submit  inventory 
schedules  In  the  forms  set  forth  in 
FPR  1-8.803.  When  necessary,  heads 
of  procuring  activities  may  authorize 
modification  of  these  forms.  However, 
the  certificate  shall  be  substantially  as 
set  forth  in  the  forms. 


§  9-8.504-1  General. 

Scrap  determinations  shall  be  re¬ 
viewed  in  accordance  with  §9-8.512. 
For  instructions  regarding  segregation 
and  disposal  of  scrap  metal  see  DOE- 
Property  Management  Instruction 
109-45. 

§  9-8  504-2  Scrap  warranty. 

Release  from  liability  under  scrap 
warranties  shall  be  reviewed  in  accor¬ 
dance  with  §  9  8.512(b). 

§9-8.595  Screening  of  serviceable  and 
usable  properly. 

(a)  When  the  contracting  officer  de¬ 
termines  that  application  of  DOE  cir¬ 
cularization  requirements  would  result 
in  an  appreciable  increase  in  disposal 
costs  involving  retention  of  personnel 
after  the  contract  has  been  terminat¬ 
ed,  rental  of  storage  space,  or  other 
factors,  arrangements  should  be  made 
locally  with  GSA  to  screen  inventory 
schedules  on  an  accelerated  basis. 

(b)  Priority  in  the  acquisition  of  ser¬ 
viceable  or  usable  property  included  in 
contractor’s  inventory  shall  be  as  fol¬ 
low's: 

(1)  The  DOE  office  administering 
the  contract. 

(2)  Other  activities  of  the  DOE, 

(3)  Other  agencies  of  the  Govern¬ 
ment. 

(c)  The  DOE  circulation  require¬ 
ments  set  forth  in  DOE-PMI  109-43 
are  applicable  to  personal  property  in 
the  contractor’s  inventory  schedules. 

§  9-8.507  Sale  or  other  disposition  of  ter¬ 
mination  inventory. 

§  9-  8.507-1  General. 

(a)  All  sales  shall  be  In  accordance 
with  instructions  set  forth  in  DOE- 
PMI  109-45. 

(b)  Any  property  which  1?  included 
In  the  contractor’s  Inventory  sched¬ 
ules,  which  has  not  been  acquired  by 
the  Government  under  §  9-8.505  or  do¬ 
nated  under  §  9-0.508,  may  be  acquired 
by  the  contractor  or  sold  by  the  con¬ 
tractor  to  a  third  party,  at  any  time 
after  notification  by  the  contracting 
officer  that  screening  has  been  accom¬ 
plished  or  will  not  be  requit  ed.  Gener¬ 
ally,  any  such  acquisition  by  the  con¬ 
tractor  or  sale  to  a  third  party  shall  be 
on  a  competitive  basis.  Any  acquisition 
or  sale  shall  be  in  accordance  with  ap¬ 
plicable  laws  and  regulations.  Any 
such  acquisition  or  sale  shall  be  sub¬ 
ject  to  the  approval  of  the  contracting 
officer,  as  part  of  or  prior  to  the  final 
settlement. 

§9-8.507-5  A  pplica’r>iiity  of  antitrust  laws. 

Heads  of  procuring  activities  and 
Headquarters  officials  having  the  con¬ 
tracting  responsibility  shall  furnish 
two  copies  of  the  notification  Referred 
to  in  FPR  1-8.507-5  to  the  Office  of 
the  General  Counsel  and  one  copy  to 
the  senior  procurement  official,  Head¬ 
quarters. 


§  9-8.507-6  Foreign  contractor  inventory. 

Contractor  inventory  located  in  for¬ 
eign  countries  shall  be  handled  in  ac¬ 
cordance  with  DOE-PMI  109-45. 

§  9-8.507-50  Sales  without  competition. 

(a)  See  DOE-PMI1G9-45. 

(b)  Sales  or  acquisitions  by  the  con¬ 
tractor  without  competitive  bids  may 
be  authorized  by  the  contracting  offi¬ 
cer  only  in  exceptional  or  unusual 
cases.  Subject  to  the  terms  of  the  con¬ 
tracts,  such  sales  or  acquisitions  with¬ 
out  competitive  bids  may  be  negotiat¬ 
ed  at  prices  that  are  fair  and  reason¬ 
able  and  not  less  than  the  proceeds 
that  could  reasonable  be  expected  to 
be  obtained  if  the  property  were  of¬ 
fered  for  competitive  sale  at  that  time. 

(c)  Any  sales  made  under  paragraph 
(b)  of  this  section  shall  be  reviewed  to 
the  extent  required  by  §  2-8.512. 

§  9-8.507-51  Extension  of  credit. 

Contractors  shall  not  be  required  to 
extend  credit  to  purchasers,  and  any 
sales  made  by  contractors  on  credit 
shall  be  at  their  own  risk. 

§  9-  8.503  Donations. 

It  is  DOE  policy  to  utilize  the  estab¬ 
lished  donation  procedure  in  disposal 
of  termination  inventory.  For  detailed 
procedures,  sec  DOE-PMI  109-44. 

§  9-8.509  Destruction  or  abandonment 

For  detailed  procedures,  see  DOE- 
PMI  109-45. 

§  9-8.512  Review  of  property  disposal. 

The  following  property  disposal  ac¬ 
tions  shall  be  reviewed  by  DOE  em¬ 
ployees  designated  to  act  as  property 
disposal  reviewing  authorities: 

(a)  Determinations  that  termination 
inventory  is  scrap  or  salvage  (the 
nature  of  the  review  of  such  determi- 
natioiis  shall  depend  upon  the  acquisi¬ 
tion  cost  and  location  of  the  property 
involved  and  such  other  considerations 
as  the  contracting  officer  determines 
to  be  pertinent); 

(b)  Release  from  liability  under  a 
scrap  warranty,  if  the  original  acquisi¬ 
tion  cost  of  the  material  is  $10,000  or 
more; 

(c)  Sales; 

(d)  Proposals  to  destroy,  abandon,  or 
donate  to  a  public  body;  and 

(e)  Such  other  actions  as  the  con¬ 
tracting  officer  deems  appropriate. 

Subpart  9-8.6 — Tcr,r.!..atior,  far  Default 

§  9-8.601  General. 

See  also  §  9-8.201(fc). 

Subport  9-8.7 — Clouts* 

§  9-8.700-2  Applicability. 

The  standard  clauses  set  forth  in 
FPR  1  8.701  through  1-8.710  are  appli¬ 
cable  as  prescribed  in  FPR  1-8.700-2, 
subject  to  the  following: 
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(a)  Architect-Engineer  contracts 
should  also  contain  an  appropriate  ter¬ 
mination  clause  approved  by  counsel. 

(b)  Cost  principles  referenced  in  the 
various  termination  articles  shall  be  in 
accordance  with  Part  9-15. 

§  9-8.750  [Reserved] 

§  9-8.751  Termination  article  for  cost- 
plus-a-fixed-fee  architect-engineer  con¬ 
tracts. 

The  following  article  is  suggested  for 
use  in  cost-plus-a-fixed-fee  contracts: 

Termination— (a)  Notice  of  termina¬ 
tion  for  default  or  convenience.  The 
Contracting  Officer  may  at  any  time 
terminate  performance  of  the  work 
under  this  contract  in  whole  or  from 
time  to  time  in  part  for  the  default  of 
the  contractor  or  for  the  convenience 
of  the  Government  by  written  notice 
to  the  contractor  stating  the  ground 
for  termination.  Such  termination 
shall  be  effective  in  the  manner  and 
upon  the  date  specified  in  said  notice 
and  shall  be  without  prejudice  to  any 
claims  which  the  Government  may 
have  against  the  contractor.  Upon  re¬ 
ceipt  of  such  notice  and  except  as  oth¬ 
erwise  directed  by  the  Contracting  Of¬ 
ficer,  the  contractor  shall: 

(1)  Stop  work  under  the  contract  on 
the  date  and  to  the  extent  specified  in 
the  notice  of  termination; 

(2)  Place  no  further  orders  or  sub¬ 
contracts  for  materials,  services,  or  fa¬ 
cilities,  except  as  may  be  necessary  for 
completion  of  such  portion  of  the 
work  under  the  contract  as  is  not  ter¬ 
minated;  and 

(3)  Terminate  all  orders  and  subcon¬ 
tracts  to  the  extent  they  relate  to  the 
performance  of  work  terminated  by 
the  notice  of  termination. 

(b)  Termination  for  default.  Cl)  If 
the  contractor  refuses  or  fails  to  pros¬ 
ecute  the  work,  or  any  separable  part 
therof,  with  such  diligence  as  will 
insure  its  completion  within  the  time 
specified  in  this  contract,  or  any  ex¬ 
tension  thereof,  or  fails  to  complete 
said  work  within  such  time,  or  if  the 
contractor  fails  to  perform  any  of  the 
other  provisions  of  this  contract,  the 
Contracting  Officer  may  terminate  for 
default  the  contractor’s  right  to  pro¬ 
ceed  with  the  works  to  which  there 
has  been  delay:  Provided,  that  the  per¬ 
formance  of  the  work  shall  not  be  ter¬ 
minated  for  default  because  of  any 
delays  in  the  completion  of  work  due 
to  unforeseeable  causes  beyond  the 
control  and  without  the  fault  or  negli¬ 
gence  of  the  contractor,  including,  but 
not  restricted  to,  acts  of  God,  or  the 
public  enemy,  acts  of  the  Government 
in  either  its  sovereign  or  contractual 
capacity,  acts  of  another  contractor  in 
the  performance  of  a  contract  with 
the  Government,  fires,  floods,  epide¬ 
mics,  quarantine  restrictions,  strikes, 
freight  embargoes,  and  unusually 
severe  weather  or  delays  of  subcon¬ 


tractors  or  suppliers  arising  from  un¬ 
foreseeable  causes  beyond  the  control 
and  without  the  fault  or  negligence  of 
both  the  contractor  and  subcontrac¬ 
tors  or  suppliers,  and  if  the  contractor 
within  ten  (10)  days  from  the  begin¬ 
ning  of  any  such  delay  (unless  the 
Contracting  Officer  grants  a  further 
period  of  time  prior  to  the  date  of 
final  settlement  of  the  contract)  noti¬ 
fies  the  Contracting  Officer  in  writing 
of  the  causes  of  delay.  The  Contract¬ 
ing  Officer  shall  ascertain  the  facts 
and  the  extent  of  the  day  and  extend 
the  time  for  completing  the  work 
when  in  his  judgment  the  findings  of 
fact  justify  such  and  extension,  and 
his  findings  of  fact  thereon  shall  be 
final  and  conclusive  on  the  parties 
hereto,  subject  only  to  appeal  by  the 
contractor  to  the  head  of  the  agency 
or  his  designee  in  accordance  with  Ar¬ 
ticle  - hereof  entitled  "Disputes”. 

(2)  If,  after  notice  of  termination  of 
this  contract  for  default  under  (1) 
above,  it  is  determined  for  any  reason 
that  the  contractor  was  not  in  default 
pursuant  to  (1),  or  that  the  contrac¬ 
tor’s  failure  to  perform  or  to  make 
progress  in  performance  is  due  to 
causes  beyond  the  control  and  without 
the  fault  or  negligence  of  the  contrac¬ 
tor  pursuant  to  the  provisions  of  this 
clause  relating  to  excusable  delays,  the 
notice  of  termination  shall  be  deemed 
to  have  been  issued  for  the  conve¬ 
nience  of  the  Government  under  this 
clause,  and  the  rights  and  obligations 
of  the  parties  hereto  shall  in  such 
event  be  governed  accordingly. 

(c)  Liability  for  costs  on  default.  If 
performance  of  the  work  under  this 
contract  is  terminated  for  the  default 
of  the  contractor,  the  Government 
may  complete  or  employ  any  other 
person  or  persons  to  complete  the 
work,  and  the  contractor  shall  be 
liable  to  the  Government  for  increased 
costs  occasioned  the  Government  by 
the  default. 

(d)  Terms  of  settlement.  Upon  the 
termination  of  performance  of  work 
under  this  contract,  full  and  complete 
settlement  of  all  claims  of  the  contrac¬ 
tor  with  respect  to  the  terminated 
w'ork  shall  be  made  as  follows: 

(1)  Assumption  of  contractor’s  obli¬ 
gations.  The  Government  shall  have 
the  right  in  its  discretion  to  assume  all 
obligations,  commitments,  and  claims 
that  the  contractor  may  have  thereto¬ 
fore  in  good  faith  undertaken  or  in¬ 
curred  in  connection  with  the  termi¬ 
nated  work,  the  cost  of  which  would 
be  allowable  in  accordance  with  the 
provisions  of  this  contract;  and  the 
contractor  shall,  as  a  condition  of  re¬ 
ceiving  the  payments  mentioned  in 
this  article,  execute  and  deliver  all 
such  papers  and  take  all  such  steps  as 
the  Contracting  Officer  may  require 
for  the  purpose  of  fully  vesting  in  the 
Government  all  the  rights  and  bene¬ 
fits  of  the  contractor,  related  to  such 
obligations,  commitments,  and  claims. 


(2)  Payment  for  allowable  costs.  The 

Government  shall  treat  as  allowable 
costs  all  expenditures  made  in  accor¬ 
dance  with  Article - hereof  entitled 

"Allowable  costs  and  fixed  fee”  not 
previously  so  allowed  or  otherwise 
credited. 

(3)  Payment  for  termination  ex¬ 
pense.  If  performance  of  work  under 
the  contract  is  terminated  for  the  con¬ 
venience  of  the  Government,  the  Gov¬ 
ernment  shall  reimburse  the  contrac¬ 
tor  for  such  further  expenditures 
made  after  the  date  of  termination  for 
the  protection  of  Government  proper¬ 
ty  and  for  such  legal  and  accounting 
sendees  in  connection  with  settlement 
as  are  required  or  approved  by  the 
Contracting  Officer. 

(4)  Payments  on  account  of  fixed 
fee.  If  performance  of  wfork  under  the 
contract  is  terminated  for  the  conve¬ 
nience  of  the  Government,  the  con¬ 
tractor  shall  be  paid  that  portion  of 
the  fixed  fee  which  the  work  actually 
completed  so  determined  by  the  Con¬ 
tracting  Officer,  bears  to  the  entire 
work  under  this  contract  less  pay¬ 
ments  previously  made  on  account  of 
the  fee.  If  performance  of  the  work 
under  the  contract  is  terminated  for 
the  default  of  the  contractor,  no  fur¬ 
ther  payment  on  account  of  the  fixed 
fee  shall  accrue. 

(5)  Computation  of  amount  due.  In 
arriving  at  the  amount,  if  any,  due  the 
contrator  under  this  clause,  there 
shall  be  deducted  from  what  would 
otherwise  be  due  (1)  all  unliquidated 
advances  and  all  other  unliquidated 
payments  on  account  theretofore 
made  to  the  contractor,  (ii)  any  claims 
of  the  Government  against  the  con¬ 
tractor  in  connection  with  this  con¬ 
tract,  and  (iii)  all  deductions  due 
under  the  terms  of  this  contract  and 
not  otherwise  recovered  by  or  credited 
to  the  Government. 

(6)  Disposition  of  advances.  Upon 

termination  of  the  work  under  this 
contract,  any  advance  under  this  con¬ 
tract  shall  be  handled  as  required  by 
Article  - ,  "Payments  and  Ad¬ 

vances.” 

(7)  Property  accounting  and  release. 
The  contractor  shall  furnish  the  ac¬ 
counting  for  Government-owned  prop¬ 
erty  required  by  the  clause  entitled 
"Property”  and  the  assignment,  clos¬ 
ing  financial  statement,  and  release  re¬ 
quired  by  the  clause  entitled  "Pay¬ 
ments  and  Advances.” 

(e)  Rights  and  remedies  of  the  Gov¬ 
ernment.  The  rights  and  remedies  of 
the  Government  provided  in  this 
clause  are  in  addition  to  any  other 
rights  and  remedies  provided  by  law  or 
under  this  contract. 

Note.— Paragraph  (d)(7)  as  set  forth 
above  should  be  used  in  contracts  where 
funds  are  advanced  by  the  DOE.  For  con¬ 
tracts  where  fluids  are  not  advanced,  delete 
the  requirements  for  a  closing  financial 
statement  and  change  the  article  reference 
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from  "Payments  and  Advances"  to  "Pay¬ 
ments”  and  omit  paragraph  (d)(6)  as  set 
forth  above. 

PART  9-9— PATENTS,  DATA,  AND 
COPYRIGHTS 

Sec. 

9-9.000  Scope  of  part. 

Subpart  9-9.1  Patent* 

9-9.100  Scope  of  subpart. 

9-9.101  Reserved. 

9-9.102  Authorization  and  consent. 
9-9.102-1  Authorization  and  consent  in 
contracts  for  supplies  or  services. 
9-9.102-2  Authorization  and  consent  in 
contracts  for  research,  development  or 
demonstration. 

9  9.103  Patent  indemnification  of  Govern¬ 
ment  by  contractors. 

9-9.103-1  Patent  indemnification  in  for¬ 
mally  advertised  contracts-commercial 
status  predetermined. 

9-9.103-2  (Reserved) 

9-9.103-3  Patent  indemnification  in  negoti¬ 
ated  contracts. 

9-9.103-4  Waiver  of  indemnity  by  the  Gov¬ 
ernment. 

9-9.104  Notice  and  assistance. 

9-9.105  (Reserved) 

9-9.106  Classified  inventions. 

9-9.107  Patent  rights  under  contracts  for 
research,  development  and  demonstra¬ 
tion  and  under  special  contracts. 
9-9.107-1  General. 

9-9.107-2  (Reserved) 

9-9.107-3  Policy. 

9-9.107-4  Procedures. 

9-9.107-5  Clause  for  contracts  (long  form). 
9-9.107-6  Clause  for  contracts  (short 
form). 

9-9.107-7  Foreign  contracts. 

9-9.108  (Reserved) 

9-9.109  Adminstration  of  patent  clauses. 
9-9.109-1  Patent  rights  foilow-up. 

9-9.109-2  Follow-up  by  contractor. 

9-9.109-3  Follow-up  by  Government. 
9-9.109-4  Remedies. 

9-9.109-5  Conveyance  of  invention  rights 
acquired  by  the  Government. 

9-9.109-6  Waivers. 

9-9.110  Reporting  of  royalties. 

Subpart  9-9.2  Technical  Data  end  Copyright* 
9-9.200  Scope  of  subpart. 

9-9.201  Definitions. 

9-9.202  Acquisition  and  use  of  technical 
data. 

9-9.202-1  General. 

9-9.202-2  Policy. 

9-9.202-3  Procedures. 

9-9.202-4  Procedures  (Government-owned 
contractor  operated  facilities). 

9-9.202-5  Negotiations  and  deviations. 

Authority:  Title  V.  Department  of  Energy 
Organ ization  Act  (Pub.  L.  95-91),  Adminis¬ 
trative  Procedures  Act,  as  amended  (5  U.S.C. 
551,  et.  seq. 

§  9-9.000  Scope  of  part. 

This  part  sets  forth  policies,  instruc¬ 
tions,  and  contract  clauses  pertaining 
to  patents,  data,  and  copyrights  in 
connection  with  the  procurement  of 
supplies  and  sendees. 

It  is  noted  that  §  9-9.107-4(d)  enti¬ 
tled  “License  rights  (upon  request)  to 
the  Contractor”  pertains  to  contracts 
for  the  operation  of  Government- 
owned  facilities  or  special  long  term, 
cost-reimbursement  Government- 
funded  research,  development,  or  dem¬ 


onstration  work.  It  provides  that  in 
such  contracts,  the  paragraph  set 
forth  in  §  9-9.107-5(e)  shall  be  substi¬ 
tuted  for  paragraph  (c)(1)  of  the 
Patent  Rights  (long  form)  clause  of 
§  9-9.107-5(a)  to  provide  a  revocable, 
nonexclusive,  royalty-free  license  in 
inventions  only  upon  request  by  the 
contractor  for  reservation  of  such  li- 
cense. 

Also,  §  9-9.107-4(g)  entitled  “Facili¬ 
ties  license”  covers  a  contract  which 
has  as  a  purpose  the  design,  construc¬ 
tion,  or  operation  of  a  Government- 
owned  research,  development,  demon¬ 
stration,  or  production  facility.  It 
states  that  the  paragraph  of  §9-9.107- 
5(h)  shall  be  used  in  all  such  con¬ 
tracts,  in  addition  to  the  provisions  of 
the  Patent  Rights  (long  form)  clause, 
since  it  is  necessary  that  the  Govern¬ 
ment  be  accorded  certain  rights  with 
respect  to  further  use  of  the  facility 
by  or  on  behalf  of  the  Government 
upon  termination  of  the  contract,  in¬ 
cluding  the  right  to  make,  use,  trans¬ 
fer,  or  otherwise  dispose  of  all  articles, 
materials,  products,  or  processes  em¬ 
bodying  inventions  or  discoveries  used 
or  embodied  in  the  facility  regardless 
of  whether  or  not  conceived  or  actual¬ 
ly  reduced  to  practice  under  or  in  the 
oourse  of  such  contracts.  Further,  §  9- 
9.107-4(h)  entitled  “Subcontracts” 
states  that  the  withholding  of  pay¬ 
ment  provision  of  the  prime  contract 
will  not  normally  be  included  in  a  sub¬ 
contract  except  upon  request  of  the 
contracting  officer  and  except  for  sub¬ 
contracts  awarded  by  contractors  who 
operate  Government-owned  facilities 
and  for  other  special  contracting  situa¬ 
tions  in  which  cases  the  withholding 
of  payment  provision  may  be  flowed 
down  to  the  first  tier  subcontractor 
only. 

With  respect  to  technical  data  and 
copyrights,  §  9-9.202-4  applies  to  a 
contract  which  has  as  a  purpose  the 
operation  of  a  Government-owned 
contractor-operated  research  or  pro¬ 
duction  facility.  This  section  sets  forth 
the  Rights  in  Technical  Data-Facility 
clause  which  shall  normally  be  includ¬ 
ed  in  such  a  contract. 

Subpart  9-9.1  Polenli 
§  9-9.100  Scope  of  subpart. 

This  subpart  sets  forth  policies,  pro¬ 
cedures,  and  contract  clauses  with  re¬ 
spect  to  inventions  made,  conceived,  or 
utilized  in  the  course  of  or  under  any 
contracts,  grants,  agreements,  under¬ 
standings  or  other  arrangements  en¬ 
tered  into  with  or  for  the  benefit  of 
the  DOE.  One  of  DOE’s  primary  mis¬ 
sions  requires  the  use  of  its  procure¬ 
ment  process  to  insure  the  conduct  of 
research,  development,  and  demon¬ 
stration  leading  to  the  ultimate  com¬ 
mercial  utilization  of  all  efficient 
sources  of  energy.  Accordingly,  DOE's 
mission  is  not  oriented  toward  pro¬ 
curement  for  Government  use,  except 


where  procurements  are  involved  with 
special  classified  programs  or  the  con¬ 
struction  or  improvement  of  Govern¬ 
ment-owned  facilities.  To  accomplish 
its  mission,  DOE  must  work  in  cooper¬ 
ation  with  industry  in  the  develop¬ 
ment  of  new  energy  sources  and  in 
achieving  the  ultimate  goal  of  wide¬ 
spread  commercial  use.  To  this  end. 
Congress  has  provided  DOE  with  an 
array  of  incentives  to  secure  the  adop¬ 
tion  of  the  new  technology  developed 
for  DOE.  An  important  incentive  in 
commercializing  technology  is  that 
provided  by  the  patent  system.  As  set 
forth  in  these  regulations,  patent  in¬ 
centives,  including  DOE’s  authority  to 
waive  the  Government’s  patent  rights 
to  the  extent  provided  for  by  statute, 
will  be  utilized  in  appropriate  situa¬ 
tions  at  the  time  of  contracting  to  en¬ 
courage  industrial  participation,  foster 
commercial  utilization  and  competi¬ 
tion,  and  make  the  benefits  of  DOE’s 
activities  widely  available  to  the 
public.  In  addition  to  considering  the 
waiver  of  patent  rights  at  the  time  of 
contracting,  DOE  will  also  consider 
the  incentive  of  a  waiver  of  patent 
rights  upon  the  reporting  of  an  identi¬ 
fied  invention  when  requested  by  the 
contractor  or  the  employee-inventor 
with  the  permission  of  the  contractor. 
These  requests  can  be  made  whether 
or  not  a  waiver  request  was  made  at 
the  time  of  contracting.  Waivers  for 
identified  inventions  will  be  provided 
where  it  is  determined  that  the  patent 
waiver  will  be  a  real  incentive  to 
achieving  the  development  and  ulti¬ 
mate  commercial  utilization  of  inven¬ 
tions.  Where  a  waiver  of  the  Govern¬ 
ment  patent  rights  is  granted,  either 
at  the  time  of  contracting  or  upon  re¬ 
quest  or  after  an  invention  is  made, 
certain  safeguards  will  be  required  by 
DOE  to  protect  the  public  Interest. 

Another  major  DOE  mission  is  to 
manage  the  nation’s  uranium  enrich¬ 
ment  and  other  classified  programs, 
where  R&D  procurements  are  directed 
toward  processes  and  equipment  not 
available  to  the  public.  To  accomplish 
DOE’s  programs  for  bringing  private 
industry  into  these  and  other  special 
programs  to  the  maximum  extent  per¬ 
mitted  by  national  security  and  policy 
considerations,  it  is  desirable  that  the 
technology  developed  in  these  pro¬ 
grams  be  made  available  on  a  selected 
basis  for  use  in  the  particular  fields  of 
interest  and  under  controlled  condi¬ 
tions  by  properly  cleared  industrial 
and  scientific  research  institutions.  To 
insure  such  availability  and  control, 
the  grant  of  waivers  in  these  programs 
may  necessarily  be  more  limited  than 
in  other  DOE  programs. 

§  9-9.101  [Reserved] 

§  9-9.102  Authorization  and  consent 

(a)  Under  28  U.S.C.  1498,  any  suit 
for  unauthorized  use  of  a  U.S.  patent 
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based  on  the  manufacture  or  use  by  or 
for  the  United  States  of  an  invention 
described  in  and  covered  by  a  patent 
of  the  United  States  by  a  contractor  or 
by  a  subcontractor  (at  any  tier)  can  be 
maintained  only  against  the  Govern¬ 
ment  in  the  Court  of  Claims,  and  not 
against  the  contractor  or  subcontrac¬ 
tor,  in  those  cases  where  the  Govern¬ 
ment  has  authorized  or  consented  to 
the  manufacture  or  use  of  the  patent¬ 
ed  invention.  Accordingly,  to  insure 
that  work  by  a  contractor  or  subcon¬ 
tractor  under  a  Government  contract 
may  not  be  enjoined  by  reason  of 
patent  infringement,  authorization 
and  consent  shall  be  given  in  the 
prime  contract  and  shall  apply  to  all 
subcontracts  thereunder  as  provided 
below.  The  liability  of  the  Govern¬ 
ment  for  damages  in  such  suit  against 
it  may,  however,  ultimately  be  borne 
by  a  contractor  or  subcontractor  in  ac¬ 
cordance  with  the  terms  of  any  patent 
indemnity  clause  also  included  in  the 
contract  or  subcontract,  and  an  au¬ 
thorization  and  consent  clause  may  be 
included  in  the  same  contract  or  sub¬ 
contract. 

(b)  In  certain  contracting  situations, 
such  as  those  involving  demonstration 
projects,  consideration  should  be  given 
to  the  impact  of  third  party-owned 
patents  covering  technology  that  may 
be  incorporated  in  the  project  which 
may  ultimately  affect  widespread  com¬ 
mercial  use  of  the  project  results.  In 
such  situations,  patent  counsel  should 
be  consulted  to  determine  what  modi¬ 
fications,  if  any.  should  be  made  to  the 
utilization  of  the  Authorization  and 
Consent  and  Patent  Indemnity  provi¬ 
sions  or  what  other  action  might  be 
deemed  appropriate. 

(c)  An  Authorization  and  Consent 
clause  shall  not  be  used  in  contracts 
where  both  complete  performance  and 
delivery  are  to  be  outside  the  United 
States,  its  possessions,  or  Puerto  Rico. 

§  9-9.102-1  Authorization  and  consent  in 
contracts  for  supplies  or  services. 

The  following  contract  clause  shall 
be  included  in  all  contracts  for  sup¬ 
plies  or  services  except  when  prohibit¬ 
ed  by  §9-9.102(c)  or  in  contracts  for 
research,  development,  or  demonstra¬ 
tion  work  and  in  subcontracts  there¬ 
under  in  which  the  clause  in  §  9-9.102- 
2  is  required. 

Authorization  and  Consent 

The  Government  hereby  gives  its  authori¬ 
zation  and  consent  (without  prejudice  to 
any  rights  of  indemnification)  for  all  use 
and  manufacture,  in  the  performance  of 
this  contract  or  any  part  hereof  or  any 
amendment  hereto  or  any  subcontract  here¬ 
under  (including  any  lower-tier  subcon¬ 
tract),  of  any  invention  described  in  and 
covered  by  a  patent  of  the  United  States  (a) 
embodied  in  the  structure  or  composition  of 
any  article  the  delivery  of  which  is  accepted 
by  the  Government  under  this  contract  or 
(b)  utilized  In  the  machinery,  tools  or  meth¬ 


ods  the  use  of  which  necessarily  results 
from  compliance  by  the  contractor  or  the 
using  subcontractor  with  (i)  specifications 
or  written  provisions  now  or  hereafter  form¬ 
ing  a  part  of  this  contract,  or  (11)  specific 
written  instructions  given  by  the  contract¬ 
ing  officer  directing  the  manner  of  per-  for- 
mance.  The  entire  liability  to  the  Govern¬ 
ment  for  infringement  of  a  patent  of  the 
United  States  shall  be  determined  solely  by 
the  provisions  of  the  indemnity  clauses,  if 
any.  included  in  this  contract  or  any  subcon¬ 
tract  hereunder  (Including  all  lower- tier 
subcontracts),  and  the  Government  assumes 
liability  for  all  other  infringement  to  the 
extent  of  the  authorization  and  consent 
hereinabove  granted. 

§  9-9.102-2  Authorization  and  consent  in 
contracts  for  research,  development,  or 
demonstration. 

Greater  latitude  In  the  use  of  pat¬ 
ented  inventions  may  be  necessary  in  a 
contract  for  research,  development,  or 
demonstration  work  than  in  a  contract 
for  supplies.  Unless  prohibited  by  §  9- 
9.102(c),  the  following  clause  shall  be 
included  In  all  contracts  calling  for  re¬ 
search,  development,  or  demonstration 
work  and  shall  be  included  In  con¬ 
tracts  calling  for  both  supplies  and  re¬ 
search.  development,  or  demonstration 
work  where  the  latter  work  is  a  pri¬ 
mary  purpose  of  the  contract.  In  all 
other  contracts  for  both  supplies  and 
research,  development,  or  demonstra¬ 
tion  work,  the  Authorization  and  Con¬ 
sent  clause  in  §  9-9.102-1  shall  be  used. 
If  the  following  clause  is  included  in  a 
contract,  the  clause  in  §  9-9.102-1  shall 
not  be  Included. 

Authorization  and  Consent 

The  Government  hereby  gives  its  authori¬ 
zation  and  consent  for  all  use  and  manufac¬ 
ture  of  any  Invention  described  in  and  cov¬ 
ered  by  a  patent  of  the  United  States  in  the 
performance  of  this  contract  or  any  part 
hereof  or  any  amendment  hereto  or  any 
subcontract  hereunder  (including  all  lower- 
tier  subcontracts). 

5  9-9.103  Patent  indemnification  of  Gov¬ 
ernment  by  contractors. 

In  order  that  the  Government  may 
be  reimbursed  for  liability  for  patent 
infringement  arising  out  of  or  result¬ 
ing  from  the  performance  of  construc¬ 
tion  contracts  or  contracts  for  sup¬ 
plies.  including  standard  parts  and 
components  which  normally  are  or 
have  been  sold  or  offered  for  sale  to 
the  public  in  the  commercial  open 
market,  or  which  are  the  same  as  such 
supplies  with  a  relatively  minor  modi¬ 
fication  thereof,  a  clause  providing  for 
Indemnification  of  the  Government 
shall  be  included  in  such  contracts  as 
well  as  in  subcontracts,  as  appropriate, 
in  accordance  with  the  instructions  set 
forth  below.  However,  a  Patent  Indem¬ 
nity  clause  normally  shall  not  be  used 
in  contracts  or  subcontracts: 

(a)  When  the  Authorization  and 
Consent  clause  in  §9-9.102-2  applica¬ 
ble  to  research,  development,  or  dem¬ 
onstration  contracts  is  authorized, 


except  that  in  contracts  calling  also 
for  the  supplies  of  the  kind  described 
above,  or  for  supplying  standard  parts 
or  components,  the  Patent  Indemnity 
clause  In  §  9-9.103-3(b)  may  be  used 
with  respect  to  such  supplies;  in  sub¬ 
contracts  thereunder,  the  Patent  In¬ 
demnity  clause  of  §9-9.103-1  or  §9- 
9.103-3ib)  shall  be  used  as  appropri¬ 
ate. 

(b)  When  the  contract  is  for  supplies 
which  clearly  are  not,  or  have  not 
been,  sold  or  offered  for  sale  to  the 
public  Jn  the  commercial  open  market; 

(c)  When  both  performance  and  de¬ 
livery  are  to  be  outside  the  United 
States,  its  possessions,  or  Puerto  Rico, 
unless  the  contract  Indicates  that  the 
supplies  are  ultimately  to  be  shipped 
Into  the  United  States,  its  possessions 
or  Puerto  Rico,  in  which  case  the 
instructions  of  §  9-9.103-1  or  §  9-9.103- 
3  are  applicable;  or 

(d)  When  the  contract  is  for  an 
amount  of  $10,000  or  less  (as  a  matter 
of  administrative  convenience,  how¬ 
ever,  the  clause  need  not  be  deleted 
where  it  is  a  part  of  a  standard  form 
being  used  for  such  contracts,  since  it 
is  self -deleting). 

§9-9.103-1  Patent  indemnification  in  for¬ 
mally  advertised  contracts— commer¬ 
cial  status  predetermined. 

Except  as  prohibited  by  §9-9.103, 
the  following  clause  Is  appropriate  in 
formally  advertised  construction  con¬ 
tracts  and  shall  be  Included  in  for¬ 
mally  advertised  contracts  for  supplies 
when  it  has  been  determined  in  ad¬ 
vance  of  issuing  the  Invitation  for  bids 
that  the  supplies  (or  such  supplies 
apart  from  relatively  minor  modifica¬ 
tions  to  be  made  thereto)  normally  are 
or  have  been  sold  or  offered  for  sale 
by  any  supplier  to  the  public  in  the 
commercial  open  market. 

Patent  Indemnity 

If  the  amount  of  this  contract  is  In  excess 
of  $10,000  the  contractor  shall  Indemnify 
the  Government  and  its  officers,  agents, 
and  employees  against  liability.  Including 
costs,  for  infringement  of  any  UJ5.  letters 
patent  (except  U.S.  letters  patent  Issued 
upon  an  application  which  is  now  or  may 
hereafter  be  kept  secret  or  otherwise  with¬ 
held  from  Issue  by  order  of  the  Govern¬ 
ment)  arising  out  of  the  manufacture  or  de¬ 
livery  of  supplies  or  out  of  construction,  al¬ 
teration,  modification,  or  repair  or  real 
property  (hereinabove  referred  to  as  “con¬ 
struction  work”)  under  this  contract,  or  out 
of  the  use  or  disposal  by  or  for  the  account 
Of  the  Government  of  such  supplies  or  con¬ 
struction  work.  The  foregoing  indemnity 
shall  not  apply  unless  the  contractor  shall 
have  been  informed  as  soon  as  practicable 
by  the  Government  of  the  suit  or  action  al¬ 
leging  such  infringement,  and  shall  have 
been  given  such  opportunity  as  is  afforded 
by  applicable  laws,  rules,  or  regulations  to 
participate  in  the  defense  thereof;  and  fur¬ 
ther,  such  indemnity  shall  not  apply  to:  (a) 
an  infringement  resulting  from  compliance 
with  specific  written  instructions  of  the  con¬ 
tracting  officer  directing  a  change  In  the 
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supplies  to  be  delivered  or  in  the  materials 
or  equipment  to  be  used,  or  directing  a 
manner  of  performance  of  the  contract  not 
normally  used  by  the  contractor;  (b)  an  in¬ 
fringement  resulting  from  addition  to  or 
change  in,  such  supplies  or  components  fur¬ 
nished  or  construction  work  performed 
which  addition  or  change  was  made  subse¬ 
quent  to  delivery  or  performance  by  the 
contractor;  or  (c)  a  claimed  infringement 
which  is  settled  without  the  consent  of  the 
contractor,  unless  required  by  final  decree 
of  a  court  of  competent  Jurisdiction. 

§9-9.1 03-2  [Reserved  ] 

§9-9.103-3  Patent  indemnification  in  ne¬ 
gotiated  contracts. 

The  fact  that  a  contract  is  negoti¬ 
ated  does  not  preclude  inclusion  of  a 
Patent  Indemnity  clause  in  such  a  con¬ 
tract,  and  such  clause  may  be  included 
in  negotiated  construction  contracts 
and  in  contracts  for  supplies  when 
such  supplies  normally  are  or  have 
been  sold  or  offered  for  sale  to  the 
public  in  the  commercial  open  market, 
or  are  such  supplies  with  relatively 
minor  modifications  made  thereto,  or 
in  contracts  for  supplying  standard 
parts  or  components. 

(a)  Subject  to  the  foregoing  and  to 
the  prohibitions  in  §9-9.103,  the 
clause  is  §  9-9.103-1  is  approved  for  use 
in  negotiated  contracts  for  construc¬ 
tion  work  or  supplies. 

(b)  Except  as  prohibited  by  §  9-9.103, 
the  following  clause  is  appropriate  in 
research,  development,  or  demonstra¬ 
tion  contracts  when  it  has  been  deter¬ 
mined  by  DOE  in  any  particular  con¬ 
tracting  situation  that  the  contract 
will  require  standard  supplies  sold  or 
offered  for  sale  to  the  public  on  the 
commercial  open  market  or  use  the 
contractor’s  practices  or  methods 
which  normally  are  or  have  been  used 
in  providing  goods  and  services  on  the 
commercial  open  market. 

Patent  Indemnity 

The  contractor  shall  indemnify  the  Gov¬ 
ernment  and  its  officers,  agents,  and  em¬ 
ployees  against  liability,  including  costs,  for 
infringement  of  U.S.  Letters  Patent  (except 
U.S.  Letters  Patent  issued  upon  an  applica¬ 
tion  which  is  not  or  may  hereafter  be  kept 
secret  or  otherwise  withheld  from  issue  by 
order  of  the  Government)  resulting  from 
the  contractor’s:  (a)  furnishing  or  supplying 
standard  parts  or  components  which  have 
been  sold  or  offered  for  sale  to  the  public  on 
the  commercial  open  market;  or  (b)  utilizing 
its  normal  practices  or  methods  which  nor¬ 
mally  are  or  have  been  used  in  providing 
goods  and  services  in  the  commercial  open 
market,  in  the  performance  of  the  contract; 
or  (c)  utilizing  any  parts,  components,  prac¬ 
tices,  or  methods  to  the  extent  to  which  the 
contractor  has  secured  indemnification 
from  liability.  The  foregoing  indemnity 
shall  not  apply  unless  the  contractor  shall 
have  been  informed  as  soon  as  practicable 
by  the  Government  of  the  suit  or  action  al¬ 
leging  such  infringement,  and  shall  have 
been  given  such  opportunity  os  is  afforded 
by  applicable  laws,  rules,  or  regulations  to 
participate  in  the  defense  thereof;  and  fur¬ 
ther,  such  indemnity  shall  not  apply  to  a 


claimed  infringement  which  is  settled  with¬ 
out  the  consent  of  the  contractor,  unless  re¬ 
quired  by  final  decree  of  a  court  of  compe¬ 
tent  jurisdiction  or  to  an  infringement  re¬ 
sulting  from  addition  to  or  change  in  such 
supplies  or  components  furnished  or  con¬ 
struction  work  performed  which  addition  or 
change  was  made  subsequent  to  delivery  or 
performance  by  the  contractor. 

§  9-9.103-4  Waiver  of  indemnity  by  the 
Government 

If  it  is  desired  to  exempt  one  or 
more  specified  U.S.  patents  from  the 
Patent  Indemnity  clause  in  §  9-9.103-1 
and  §  9-9.103-3(b),  concurrence  for 
such  exemption  shall  be  obtained 
from  the  patent  counsel  assisting  the 
procuring  activity,  and  the  following 
clause  shall  be  included  in  the  con¬ 
tract,  in  addition  to  the  Patent  Indem¬ 
nity  clause. 

Waiver  of  Indemnity 

Any  provision  of  this  contract  to  the  con¬ 
trary  notwithstanding,  the  Government 
hereby  authorizes  and  consents  to  the  use 
and  manufacture,  solely  in  the  performance 
of  this  contract,  of  any  invention  covered  by 
the  U.S.  patents  identified  as  listed  below, 
and  waives  indemnification  by  the  contrac¬ 
tor  with  respect  to  such  patents:  (identify 
the  patents  by  number  or  by  other  means  if 
more  appropriate). 

§  9-9.104  Notice  and  assistance. 

The  Government  should  be  notified 
by  the  contractor  of  all  claims  of  in¬ 
fringement  in  connection  with  the  per¬ 
formance  of  a  Government  contract 
which  come  to  the  contractor’s  atten¬ 
tion.  The  contractor  should  also  assist 
the  Government,  to  the  extent  of  evi¬ 
dence  and  information  in  the  posses¬ 
sion  of  the  contractor,  in  connection 
with  any  suit  against  the  Government, 
or  any  claims  against  the  Government 
made  before  suit  has  been  instituted, 
on  account  of  any  alleged  patent  or 
copyright  infringement  arising  out  of 
or  resulting  from  the  performance  of 
the  contract.  Accordingly,  the  follow¬ 
ing  clause  shall  be  included  in  all  con¬ 
tracts  in  excess  of  $10,000  for  supplies, 
services,  construction,  research,  devel¬ 
opment,  or  demonstration  work.  How¬ 
ever,  the  clause  shall  not  be  included 
in  contracts: 

(a)  Where  both  performance  and  de¬ 
livery  are  to  be  outside  the  United 
States,  its  possession,  or  Puerto  Rico, 
unless  the  contract  indicates  that  the 
supplies  are  ultimately  to  be  shipped 
into  the  United  States,  its  possessions, 
or  Puerto  Rico;  or 

(b)  Of  $10,000  or  less  (as  a  matter  of 
administrative  convenience,  however, 
the  clause  need  not  be  deleted  when  it 
is  part  of  a  standard  form  being  used 
for  such  contracts  since  it  is  self-delet¬ 
ing. 

Notice  and  Assistance  Regarding  Patent 
and  Copyright  Infringement 

The  provisions  of  this  clause  shall  be  ap¬ 
plicable  only  if  the  amount  of  this  contract 
exceeds  $10,000. 


(a)  The  contractor  shall  report  to  the  con¬ 
tracting  officer,  promptly  and  in  reasonable 
written  detail,  each  notice  or  claim  of 
patent  or  copyright  infringement  based  on 
the  performance  of  this  contract  of  which 
the  contractor  has  knowledge. 

(b)  In  the  event  of  any  claim  or  suit 
against  the  Government  on  account  of  any 
alleged  patent  or  copyright  infringement 
arising  out  of  the  performance  of  this  con¬ 
tract  or  out  of  the  use  of  any  supplies  fur¬ 
nished  or  work  or  services  performed  here¬ 
under,  the  contractor  shall  furnish  to  the 
Government  when  requested  by  the  con¬ 
tracting  officer,  all  evidence  and  informa¬ 
tion  in  possession  of  the  contractor  pertain¬ 
ing  to  such  suit  or  claim.  Such  evidence  and 
information  shall  be  furnished  at  the  ex¬ 
pense  of  the  Government  except  where  the 
contractor  has  agreed  to  indemnify  the 
Government. 

(c)  This  clause  shall  be  included  in  all  sub¬ 
contracts. 

§9-9.105  [Reserved] 

§  9-9.106  Classified  inventions. 

Unauthorized  disclosure  of  classified 
subject  matter,  whether  in  a  patent 
application  or  resulting  from  the  issu¬ 
ance  of  a  patent,  may  be  a  violation  of 
not  only  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  other  laws  re¬ 
lating  to  espionage  and  national  secu¬ 
rity,  but  also  provisions  pertaining  to 
disclosure  of  information  incorporated 
in  the  contract.  Accordingly,  the  fol¬ 
lowing  clause  shall  be  included  in 
every  contract  which  covers  or  is  likely 
to  cover  classified  subject  matter. 

Classified  Inventions 

(a)  The  contractor  shall  not  file  or  cause 
to  be  filed  on  any  invention  or  discovery 
conceived  or  first  actually  reduced  to  prac¬ 
tice  in  the  course  of  or  under  this  contract 
in  any  country  other  than  the  Onited 
States,  an  application  or  registration  for  a 
patent  without  first  obtaining  written  ap¬ 
proval  of  the  contracting  officer. 

(b)  When  filing  a  patent  application  in  the 
United  States  on  any  invention  or  discovery 
conceived  or  first  actually  reduced  to  prac¬ 
tice  in  the  course  of  or  under  this  contract 
the  subject  matter  of  which  is  classified  for 
reasons  of  security,  the  contractor  shall  ob¬ 
serve  all  applicable  security  regulations  cov¬ 
ering  the  transmission  of  classified  subject 
matter.  When  transmitting  the  patent  ap¬ 
plication  to  the  United  States  Patent  and 
Trademark  Office,  the  contractor  shall  by 
separate  letter  identify  by  agency  and 
number  the  contract  or  contracts  which  re¬ 
quire  security  classification  markings  to  be 
placed  on  the  application. 

(c)  The  substance  of  this  clause  shall  be 
included  in  subcontracts  which  cover  or  are 
likely  to  cover  classified  subject  matter. 

§  9-9.107  Patent  rights  under  contracts  for 
research,  development,  and  demonstra¬ 
tion  and  under  special  contracts. 

§  9-9.107-1  General. 

This  section  sets  forth  the  policies, 
procedures  and  practices  of  DOE  in 
connection  with  inventions,  patents, 
and  related  matters  based  upon  the 
Atomic  Energy  Act  of  1954,  as  amend¬ 
ed  (42  USC  2182),  and  Section  9  of  the 
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Federal  Nonnuclear  Energy  Research 
and  Development  Act  of  1974  (42  USC 
5908);  and.  to  the  extent  not  inconsis¬ 
tent  with  the  foregoing  statutes,  the 
revised  Presidential  Memorandum  and 
Statement  of  Government  Patent 
Policy,  August  23.  1971  (36  R.R.  16887- 
16892).  Section  152  of  the  Atomic 
Energy  Act  provides  that  the  title  to 
inventions  useful  in  the  nuclear 
energy  field  made  or  conceived  in  the 
course  of  or  under  a  contract,  subcon¬ 
tract,  or  arrangement  entered  into  for 
the  benefit  of  the  Commission  (now 
DOE)  shall  be  vested  in  the  Govern¬ 
ment.  Government  rights  in  such  an 
invention  may  be  waived  consistent 
with  the  policy  of  Section  152.  In  a 
similar  manner.  Section  9  of  the  Fed¬ 
eral  Nonnuclear  Energy  Research  and 
Development  Act  provides  that  title  to 
inventions  made  or  conceived  in  the 
course  of  or  under  DOE  contracts 
other  than  in  the  nuclear  energy  field 
shall  vest  in  the  Government  and  that 
all  or  part  of  the  rights  of  the  Govern¬ 
ment  in  such  inventions  may  be 
waived  if  it  is  determined,  in  conformi¬ 
ty  with  the  provisions  of  Section  9, 
that  the  interests  of  the  United  States 
and  the  general  public  will  best  be 
served  by  such  waiver. 

§9-9.107-2  [Reserved] 

§9-9.107-3  Policy. 

(a)  Whenever  any  invention  is  made 
or  conceived  in  the  course  of  or  under 
any  contract  of  DOE,  title  to  such  in¬ 
vention  shall  vest  in  the  United  States 
unless  the  head  of  the  agency  or  desig¬ 
nee  waives  all  or  any  part  of  the  rights 
of  the  United  States  in  the  invention. 
While  waivers  are  to  be  granted  only 
in  conformity  with  the  specific  mini¬ 
mum  considerations  and  under  the 
carefully  delineated  conditions  set 
forth  in  §9-9.109-6,  it  is  recognized 
that  waivers  comprise  a  necessary  part 
of  the  commercialization  incentives 
available  to  DOE.  It  is  intended,  there¬ 
fore,  that  waivers  will  be  provided  in 
appropriate  situations  to  encourage  in¬ 
dustrial  participation  and  foster  rapid 
commercial  utilization  in  the  overall 
best  interest  of  the  United  States  and 
the  general  public.  With  regard  to  any 
waivers  granted  under  this  Part  9-9, 
DOE  shall  maintain  a  publicly  avail¬ 
able,  periodically  updated  record  of 
such  waiver  determinations. 

(b)  In  contracts  having  as  a  purpose 
the  conduct  of  research,  development 
or  demonstration  work  and  in  other 
special  contracts,  the  Government 
shall  normally  acquire  title  in  and  to 
any  invention  or  discovery  conceived 
or  first  actually  reduced  to  practice  in 
the  course  of  or  under  the  contract,  al¬ 
lowing  the  contractor  to  retain  a  non¬ 
exclusive,  revocable,  paid-up  license  in 
the  invention  and  the  right  to  file  and 
retain  title  in  any  foreign  country  in 
which  the  Government  does  not  elect 


to  secure  patent  rights.  The  contrac¬ 
tor’s  nonexclusive  license  retained  in 
the  invention  may  be  revoked  or  modi¬ 
fied  by  DOE  only  to  the  extent  neces¬ 
sary  to  achieve  expeditious  practical 
application  of  the  invention  pursuant 
to  an  application  for  and  the  grant  of 
an  exclusive  license  in  the  invention. 

(c)  In  contracts  having  as  a  purpose 
the  conduct  of  research,  development, 
or  demonstration  work  and  in  other 
special  contracts  the  Government  may 
have  to  acquire  the  right  to  require  li¬ 
censing  of  background  patent  rights 
by  the  contractor  to  insure  reasonable 
public  availability  and  accessiblity  nec¬ 
essary  to  practice  the  subject  of  the 
contract  in  the  fields  of  technology 
specifically  contemplated  in  the  con¬ 
tract  effort.  The  need  for  background 
patent  rights  and  the  particular  rights 
that  should  be  obtained  for  either  the 
Government  or  the  public  will  depend 
upon  the  type,  purpose,  and  scope  of 
the  contract  effort,  and  the  cost  to  the 
Government  of  obtaining  such  rights. 
Accordingly,  the  background  patent 
rights  provision  which  will  be  appro¬ 
priate  for  many  contract  situations  is 
included  in  the  Patent  Rights  clause. 

(d)  Nothing  in  this  Part  9-9  shall  be 
deemed  to  convey  to  any  individual, 
corporation  or  other  business  organi¬ 
zation  immunity  from  civil  or  cri- 
mainal  liability,  or  to  create  defenses 
to  actions  under  the  antitrust  laws. 

§  9-9.107-4  Procedures. 

(a)  Selection  of  Patent  Rights  clause. 

(1)  Whenever  a  contract,  subcontract 
or  other  arrangement  has  as  a  purpose 
the  conduct  of  research,  development, 
or  demonstration  work,  the  operation 
of  a  Govenment-owned  research  or 
production  facility,  the  furnishing  of 
architect-engineer,  design  or  other 
special  services,  or  the  coordination 
and  direction  of  the  work  of  others, 
the  contracting  officer  shall  include  in 
the  proposed  contract  either  the 
Patent  Rights  clause  of  §  9-9.107-5(a), 
or  the  clause  of  §  9-9.107-6.  The  clause 
set  forth  in  §9-9.107-6  may  be  used 
only  in  contracts  calling  for  basic  or 
applied  research  work  with  nonprofit 
or  educational  institutions  or  in  cer¬ 
tain  consultant  contracts  as  set  forth 
in  paragraph  (a)  (5)  of  this  section. 

(2)  The  Patent  Rights  clauses  of  §9- 

9.107-5(a)  and  §9-9.107-6  provide  that 
the  Government  shall  acquire  title  to 
each  invention  made  (i.e.,  conceived  or 
first  actually  reduced  to  practice)  in 
the  course  of  or  under  the  contract. 
However,  the  contractor  shall  retain  in 
such  invention  a  nonexclusive,  revoca¬ 
ble  license,  and  subject  to  DOE  securi¬ 
ty  requirements  and  regulations,  may 
file  and  retain  title  in  any  foreign 
country  in  which  the  Government 
does  not  elect  to  secure  patent  rights. 
The  contractor  or  the  inventor  may 
also  retain  greater  rights  than  these 
after  an  invention  has  been  identified 


and  reported  to  DOE  if  the  Adminis¬ 
trator  or  designee  determines  that  the 
interests  of  the  United  States  and  the 
general  public  will  best  be  served  by  a 
waiver  of  such  rights,  utilizing  the 
considerations  set  forth  in  §  9-9.109-6. 

(3)  The  Patent  Rights  clauses  shall 
normally  include  the  provisions  set 
forth  in  paragraph  (1)  of  the  clause  in 
§  9-9.107-5(a)  and  paragraph  (f)  of  the 
clause  in  §  9-9.107-6.  If  the  contracting 
officer  determines  that  the  work  to  be 
performed  under  the  contract  would 
not  be  useful  in  the  production  or  uti¬ 
lization  of  special  nuclear  material  or 
atomic  energy,  paragraphs  (1)  or  (f) 
may  be  omitted. 

(4)  The  primary  missions  of  DOE 
may  required  that  certain  rights  in  the 
contractor’s  privately  developed  back¬ 
ground  patents  be  acquired  for  the 
Government’s  future  production,  re¬ 
search,  development,  and  demonstra¬ 
tion  projects.  Similar  rights  may  also 
be  required  to  enable  private  parties  to 
utilize  a  subject  of  the  contract  in  the 
fields  of  technolgy  specifically  contem¬ 
plated  in  this  contract  effort.  To  this 
end,  subject  to  specified  exceptions 
and  negotiations,  the  Patent  Rights 
clause  in  contracts  over  $250,000  shall 
normally  include  provisions  obtaining 
rights  of  the  type  specified  in  §9- 

9.107- 5  to  such  background  patents.  It 
is  recognized  that  the  precise  rights  to 
be  acquired  will  depend  upon  the  facts 
of  each  situation  and  are  a  matter  for 
determination  by  DOE  and  for  negoti¬ 
ation  with  the  contractor.  General 
guidelines  for  use  by  contracting  offi¬ 
cers  and  contract  negotiators  are  pro¬ 
vided  in  §  9-9.107-5(b). 

(5)  The  short  form  Patent  Rights 
clause  in  §9-9.107-6  may  be  used  in 
contracts  calling  for  basic  or  applied 
research  where  the  contractor  is  a 
non-profit  or  educational  institution, 
and  in  special  situations  such  as  con¬ 
sultant  contracts.  However,  this  clause 
will  not  be  used  in  contracts  in  w  hich 
an  advance  waiver  or  greater  rights 
has  been  granted,  in  certain  consul¬ 
tant  contracts  as  explained  in  §  9- 

9.107- 6,  or  in  other  special  contracts. 

(6)  Solicitations  and  proposed  con¬ 
tracts  shall  provide  offerors  and  pro¬ 
spective  contractors  with  notice  of  and 
the  right  to  request.  In  advance  of  or 
within  30  days  after  the  effective  date 
of  contracting,  a  waiver  of  all  or  any 
part  of  the  rights  of  the  United  States 
with  respect  to  subject  inventions.  In 
no  event  will  the  fact  that  an  offeror 
has  requested  such  a  waiver  be  a  con¬ 
sideration  in  the  evaluation  of  the 
offer  or  the  determination  of  its  ac¬ 
ceptability.  If  an  advance  waiver  is 
granted,  the  Patent  Rights  clause  of 
§9-9.107-5(a)  shall  be  used  and  appro¬ 
priately  modified  in  accordance  with 
the  terms  of  such  waiver.  To  provide 
adequate  notice  to  prospective  con¬ 
tractors  or  offerors,  the  following  pro¬ 
vision  will  be  inserted  in  all  solicita- 
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tions  which  may  result  in  contracts 
calling  for  research,  development,  or 
demonstration: 

Offerors  and  prospective  contractors  in 
accordance  with  applicable  statutes  and 
DOE  Regulations  (41  CFR  9-9.109-6)  have 
the  right  to  request  in  advance  of  or  within 
30  days  after  the  effective  date  of  contract¬ 
ing  a  waiver  of  all  or  any  part  of  the  rights 
of  the  United  States  in  subject  inventions. 

(7)  Under  its  access  permit  program, 
DOE  may  make  Restricted  Data  appli¬ 
cable  to  civil  uses  of  atomic  energy 
available  to  persons  requiring  such 
data  for  use  in  their  business,  trade,  or 
profession.  Under  such  programs,  the 
special  terms  and  conditions  of  the 
type  set  forth  in  10  CFR  725.23  (b) 
and  (d)  should  be  used  instead  of  the 
provision  set  forth  in  this  part. 

(b)  License  for  the  Government, 
States,  and  domestic  municipal  gov¬ 
ernments.  When  a  waiver  is  granted  or 
foreign  rights  are  retained  by  either 
the  contractor  or  the  inventor,  the 
Government  shall  retain  for  the 
United  States,  States,  and  domestic 
municipal  governments  at  least  a  paid- 
up,  nonexclusive,  irrevocable  license  in 
all  applicable  inventions  unless  the 
head  of  the  agency  or  designee  deter¬ 
mines  that  it  would  not  be  in  the 
public  interest  to  acquire  such  rights 
for  the  States  and  domestic  municipal 
governments.  Requests  by  contractors 
for  such  determinations,  together  with 
a  justification  therefor,  shall  be  sub¬ 
mitted  to  the  contracting  officer.  The 
contracting  officer  shall  refer  such  re¬ 
quests  to  the  patent  counsel  assisting 
the  procuring  activity  for  forwarding 
the  request,  along  with  appropriate 
comments  and  recommendations,  to 
the  Assistant  General  Counsel  for  Pat¬ 
ents  to  serve  as  a  basis  for  the  deter¬ 
mination  by  the  head  of  the  agency  or 
designee. 

(c)  Right  to  sublicense  foreign  Gov¬ 
ernments.  The  Patent  Rights  clause 
does  not  provide  the  Government  with 
the  right  to  grant  sublicenses  to  a  for¬ 
eign  government  pursuant  to  any 
treaty  or  agreement  in  subject  inven¬ 
tions  to  which  the  contractor  has  been 
granted  greater  or  foreign  rights.  The 
head  of  the  agency  or  designee  may 
determine  at  the  time  of  contracting 
that  it  would  be  in  the  national  inter¬ 
est  to  acquire  this  right,  or  the  head  of 
the  agency  may  reserve  the  right  to 
make  this  determination  after  the  in¬ 
vention  is  identified  when  such  a  de¬ 
termination  is  made  or  such  right  is 
reserved,  the  Patent  Rights  clause 
should  be  amended  as  set  forth  in  §  9- 

9.107-5(d). 

(d)  License  rights  ( upon  request)  to 
the  contractor.  Paragraph  (c)  of  the 
Patent  Rights  (long  form)  clause  of 
§  9-9.107-5(a)  specifies  the  license 
rights  retained  by  the  contractor  in  in¬ 
ventions  made  in  the  course  of  or 
under  the  contract.  In  appropriate  cir¬ 
cumstances,  such  as  in  contracts  for 


the  operation  of  Government-owned 
facilities  or  special  long  term,  cost-re¬ 
imbursement  Government-funded  re¬ 
search,  development,  or  demonstration 
work,  this  provision  shall  be  modified 
to  provide  a  revocable,  nonexclusive, 
royalty-free  license  in  inventions  only 
upon  request  by  the  contractor  for  res¬ 
ervation  of  such  license.  In  such  situa¬ 
tions.  the  paragraph  set  forth  in  §9- 

9.107- 5(e)  shall  be  substituted  for 
paragraph  (cXl)  of  the  Patent  Rights 
(long  form)  clause.  However,  in  pro¬ 
grams  of  the  type  discussed  in  §9- 

9.107- 4(aX7),  or  in  certain  contracts  or 
subcontracts  involving  access  to  Re¬ 
stricted  Data,  royalty  free  licenses 
shall  not  necessarily  be  granted  with 
respect  to  inventions  or  discoveries  re¬ 
sulting  from  the  contractor’s  or  sub¬ 
contractor’s  access  to  Restricted  Data. 

(e)  License  rights  to  contractor  (.ir¬ 
revocable).  Paragraph  (c)(1)  of  the 
Patent  Rights  (long  form)  clause 
specifies  that  the  license  rights  re¬ 
tained  by  the  contractor  in  such  inven¬ 
tions  are  revocable.  In  special  circum¬ 
stances  the  license  may  be  irrevocable, 
in  which  case  the  paragraph  (c)(1)  set 
forth  in  §9-9.107-5(f)  shall  be  substi¬ 
tuted  for  paragraphs  (c)(1),  (c)(2)  and 
(cX3)  of  the  Patent  Rights  (long  form) 
clause.  Because  granting  irrevocable  li¬ 
censes  may  interfere  with  DOE’s  li¬ 
censing  program  which  is  intended  to 
promote  the  commercial  utilization  of 
inventions  resulting  from  its  research, 
development,  or  demonstration  pro¬ 
grams.  contractors  desiring  irrevocable 
licenses  shall  submit  a  written  request 
with  a  justification  to  the  contracting 
officer.  The  contracting  officer  shall 
refer  such  request  to  the  patent  coun¬ 
sel  assisting  the  procuring  activity  for 
forwarding  the  request,  along  with  ap¬ 
propriate  comments  and  recommenda¬ 
tions  to  the  Assistant  General  Counsel 
for  Patents  to  serve  as  a  basis  for  ap¬ 
proval  by  the  head  of  the  agency  or 
designee. 

(f)  Contractor  sublicensing.  The 
rights  of  a  contractor  having  a  license 
as  set  forth  in  paragraphs  (d)  and  (e) 
above  to  grant  a  revocable  license  to 
one  or  more  sublicenses  may  be  con¬ 
sidered  appropriate  by  the  head  of  the 
agency  or  designee  in  certain  circum¬ 
stances.  such  as,  for  example,  where 
the  contractor  is  cost  sharing;  where 
the  contractor’s  control  or  involve¬ 
ment  in  the  technology  which  is  the 
subject  of  the  contract  is  substantial; 
where  the  reservation  of  licensing 
rights  in  the  contractor  would  best 
promote  commercialization  or  utiliza¬ 
tion  of  the  technology;  or  where  sub¬ 
stantial  segments  of  the  user  popula¬ 
tion  already  have  licenses  or  would 
otherwise  be  licensed.  In  such  situa¬ 
tions.  the  paragraph  in  §9-9.107- 
5(g)(1)  may  be  substituted  for  para¬ 
graph  (c)(1)  of  §  9-9.107-5(a),  or  the 
paragraphs  in  §  9-9.107-5(g)(2)  may  be 
substituted  for  paragraphs  (cXl), 


(c)(2),  and  (cX3)  of  §  9-9.107-5(a),  as 
appropriate. 

(g)  Facilities  license.  Whenever  a 
contract  has  as  a  purpose  the  design, 
construction,  or  operation  of  a  Gov¬ 
ernment-owned  research,  develop¬ 
ment,  demonstration  or  production  fa¬ 
cility,  it  is  necessary  that  the  Govern¬ 
ment  be  accorded  certain  rights  with 
respect  to  further  use  of  the  facility 
by  or  on  behalf  of  the  Government 
upon  termination  of  the  contract,  in¬ 
cluding  the  right  to  make,  use,  trans¬ 
fer,  or  otherwise  dispose  of  all  articles, 
materials,  products,  or  processes  em¬ 
bodying  inventions  or  discoveries  used 
or  embodied  in  the  facility  regardless 
of  whether  or  not  conceived  or  actual¬ 
ly  reduced  to  practice  under  or  in  the 
course  of  such  a  contract.  Accordingly, 
the  paragraph  §  9-9.107-5(h)  shall  be 
used  in  all  such  contracts  in  addition 
to  the  provisions  of  the  “long  form” 
Patent  Rights  clause. 

(h)  Subcontracts.  (1)  The  policy  ex¬ 
pressed  in  §9-9.107-3  is  applicable  to 
prime  contracts  and  to  subcontracts 
regardless  of  tier.  The  Patent  Rights 
clause  of  §  9-9.107-5(a)  or  §9-9.107-6 
shall  be  included  in  all  subcontracts 
having  as  a  purpose  the  conduct  of  re¬ 
search,  development,  or  demonstration 
work.  However,  the  Patent  Rights 
clause  contained  in  the  prime  contract 
is  not  to  be  deemed  automatically  ap¬ 
propriate  for  subcontracts.  For  exam¬ 
ple,  it  would  not  be  appropriate  to  the 
extent  that  waivers  have  been  granted 
the  prime  contractor  at  the  time  of 
contracting.  A  separate  waiver,  if  any, 
must  be  obtained  by  subcontractors. 
Further,  the  withholding  of  payment 
provision  of  the  prime  contracts  and 
to  subcontracts  regardless  of  tier.  The 
Patent  Rights  clause  of  §  9-9.107-5(a) 
or  §9-9.107-6  shall  be  included  in  all 
subcontracts  having  as  a  purpose  the 
conduct  of  research,  development,  or 
demonstration  work.  However,  the 
Patent  Rights  clause  contained  in  the 
prime  contract  is  not  to  be  deemed 
automatically  appropriate  for  subcon¬ 
tracts.  For  example,  it  would  not  ap¬ 
propriate  to  the  extent  that  waivers 
have  been  granted  the  prime  contrac¬ 
tor  at  the  time  of  contracting.  A  sepa¬ 
rate  waiver,  if  any,  must  be  obtained 
by  subcontractors.  Further,  the  with¬ 
holding  of  payment  provision  of  the 
prime  contract  will  not  normally  be  in¬ 
cluded  in  a  subcontract  except  upon 
request  of  the  contracting  officer  and 
except  for  subcontracts  awarded  by 
contractors  who  operate  Government- 
owned  facilities  and  for  special  con¬ 
tracting  situations  in  which  cases  the 
withholding  of  payment  provision  may 
be  flowed  down  to  the  first  tier  sub¬ 
contractor  only.  Whenever  either  the 
prime  contractor  or  a  proposed  sub¬ 
contractor  considers  the  inclusion  of 
the  Patent  Rights  clause  of  §  9-9.107- 
5(a)  or  §9-9.107-6  to  be  inappropriate, 
or  the  subcontractor  refuses  to  accept 
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such  a  clause  in  its  subcontract,  the 
matter  shall  be  referred,  prior  to 
award  of  the  subcontract,  to  the  con¬ 
tracting  officer  for  a  resolution  in  ac¬ 
cordance  with  §  9-9.107-4(10.  Upon 
such  referral,  the  same  considerations 
and  procedures  followed  in  selecting 
the  appropriate  Patent  Rights  clause 
included  in  the  prime  contract  shall  be 
used  in  selecting  the  subcontractor 
clause. 

(2)  Contractors  shall  not  use  their 
ability  to  award  subcontracts  as  eco¬ 
nomic  leverage  to  acquire  rights  for 
themselves  in  the  inventions  resulting 
from  subcontracts,  and  a  waiver  grant¬ 
ed  to  a  prime  contractor  is  not  normal¬ 
ly  applicable  to  inventions  of  subcon¬ 
tractors.  However,  in  appropriate  cir¬ 
cumstances  the  prime  contractor's 
waiver  may  be  made  applicable  to  the 
inventions  of  any  or  all  subcontrac¬ 
tors,  such  as.  for  example,  where  there 
are  pre-existing  special  research  and 
development  arrangements  between 
the  prime  contractor  and  subcontrac¬ 
tor,  or  where  the  prime  contractor  and 
subcontractor  are  partners  in  a  coop¬ 
erative  effort.  In  addition,  in  such  cir¬ 
cumstances  the  prime  contractor  may 
be  permitted  to  acquire  nonexclusive 
licenses  in  the  subcontractor’s  inven¬ 
tions  when  a  waiver  for  subcontractor 
inventions  is  not  applicable. 

(i)  Record  of  decisions.  Patent  coun¬ 
sel  assisting  the  procuring  activity 
shall  record  the  basis  for  the  following 
actions:  (1)  waivers  at  the  time  of  con¬ 
tracting;  (2)  waivers  granted  on  identi¬ 
fied  inventions:  (3)  determinations 
that  no  license  need  be  obtained  for 
States  or  domestic  municipal  govern¬ 
ments;  (4)  determinations  that  the 
right  to  sublicense  foreign  govern¬ 
ments  should  be  obtained;  and  (5)  the 
grant  of  irrovocable  license. 

(j)  Publication  of  invention  disclo¬ 
sures.  The  Patent  Rights  clauses  speci¬ 
fy  that  the  Government  may  duplicate 
and  disclose  invention  disclosures  re¬ 
ported  under  the  contract,  although  it 
is  not  DOE’S  practice  to  publish  inven¬ 
tion  disclosures  Because  public  disclo¬ 
sure  before  the  filing  of  a  U.S.  patent 
application  may  create  a  bar  to  filing 
certain  foreign  applications,  the 
clauses  also  require  that  patent  ap¬ 
proval  for  release  or  publication  of  in¬ 
formation  relating  to  the  contract 
work  be  secured  from  patent  counsel 
prior  to  any  such  release  or  publica¬ 
tion.  When  the  contractor  has  request¬ 
ed  or  obtained  a  waiver,  or  has  advised 
of  its  interest  in  obtaining  certain  for¬ 
eign  filing  rights,  provision  is  made  for 
DOE  to  use  its  best  efforts  to  withhold 
release  or  publication  of  such  informa¬ 
tion  for  a  specified  time  period  in  ac¬ 
cordance  with  paragraph  (d)(1)  of  the 
clause  in  §  9-9.107-5(a)  to  permit  the 
timely  filing  of  a  U.S.  patent  applica¬ 
tion  by  the  contractor. 

(k)  Negotiations  and  deviations. 
Contracting  officers  shall  contact  the 


field  patent  counsel  assisting  their 
procuring  activity  or  the  Assistant 
General  Counsel  for  Patents,  for  assis¬ 
tance  to  the  contracting  officer  in  se¬ 
lecting  negotiating,  or  approving  ap¬ 
propriate  patent,  copyright,  and  data 
clauses.  It  should  be  noted  that  such 
clauses  may  be  involved  in  and  affect¬ 
ed  by  the  negotiations  for  a  patent 
waiver.  In  the  case  of  field  procuring 
activities,  Patent  counsel  will  coordi¬ 
nate  such  review  and  assistance  with 
the  Chief  Counsel  in  accordance  with 
established  local  procedures.  Any  in¬ 
tended  departures  or  deviations  from 
the  Federal  Procurement  Regulations 
shall  be  referred  by  the  contracting  of¬ 
ficer  to  the  Assistant  General  Counsel 
for  Patents  for  review  and  concur¬ 
rence  prior  to  obtaining  approval  in 
accordance  with  §9-1.009-2.  A  devi¬ 
ation  amounting  to  a  class  deviation  to 
the  FPR  or  the  DOE-PR  shall  be  for¬ 
warded  through  the  Assistant  General 
Counsel  for  Patents  to  the  senior  pro¬ 
curement  official,  Headquarters. 

§  9-9.107-5  Clause  for  contracts  (long 
form). 

(a)  Patent  Rights  clause.  When  the 
contracing  officer  has  determined  that 
a  contract  falls  within  §9-9.107- 
4(a)(1),  except  where  the  clause  of  §  9- 
9.107-6  is  applicable,  the  following 
clause  shall  be  included  in  the  con¬ 
tract. 

Patent  Rights 

(а)  Definitions. 

(1)  “Subject  invention”  means  any  inven¬ 
tion  or  discovery  of  the  contractor  con¬ 
ceived  or  first  actually  reduced  to  practice 
in  the  course  of  or  under  this  contract,  and 
includes  composition  of  matter,  or  any  new 
and  useful  improvement  thereof,  or  any  va¬ 
riety  of  plants,  whether  patented  or  unpat- 
ented  under  the  Patent  Laws  of  the  United 
States  of  America  or  any  foreign  country. 

(2)  “Contract”  means  any  contract,  grant, 
agreement,  understanding,  or  other  ar¬ 
rangement,  which  includes  research,  devel¬ 
opment,  or  demonstration  work,  and  in¬ 
cludes  any  assignment  or  substitution  of 
parties. 

(3)  “States  and  domestic  municipal  gov¬ 
ernments”  means  the  States  of  the  United 
States,  the  District  of  Columbia,  Puerto 
Rico,  the  Virgin  Islands,  American  Samoa, 
Guam,  the  Trust  Territory  of  the  Pacific  Is¬ 
lands,  and  any  political  subdivision  and 
agencies  thereof. 

(4)  “Government  agency”  includes  an  ex¬ 
ecutive  department,  independent  commis¬ 
sion,  board,  office,  agency,  administration, 
authority,  government  corporation,  or  other 
Government  establishment  of  the  Executive 
Branch  of  the  Government  of  the  United 
States  of  America. 

(5)  “To  the  point  of  practical  application” 
means  to  manufacture  in  the  case  of  a  com¬ 
position  or  product,  to  practice  in  the  case 
of  a  process,  or  to  operate  in  the  case  of  a 
machine  and  under  such  conditions  as  to  es¬ 
tablish  that  the  invention  is  being  worked 
and  that  its  benefits  are  reasonably  accessi¬ 
ble  to  the  public. 

(б)  “i'atent  counsel”  means  the  Depart¬ 
ment  of  Energy  patent  counsel  assisting  the 
procuring  activity. 


(b)  Allocation  of  principal  rights. 

( 1 )  Assignment  to  the  Government 

The  contractor  agrees  to  assign  to  the 
Government  the  entire  right,  title,  and  in¬ 
terest  throughout  the  world  in  and  to  each 
subject  invention,  except  to  the  extent  that 
rights  are  retained  by  the  contractor  under 
paragraphs  (b)(2)  and  (c)  of  this  clause. 

(2)  Greater  rights  determinations. 

The  contractor  or  the  employee-inventor 
with  authorization  of  the  contractor  may 
request  greater  rights  than  the  nonexclu¬ 
sive  license  and  the  foreign  patent  rights 
provided  in  paragraph  (c)  of  this  clause  on 
identified  inventions  in  accordance  with  41 
CFR  9-9.109-6.  Such  requests  must  be  sub¬ 
mitted  to  patent  counsel  (with  notification 
by  patent  counsel  to  the  contracting  officer) 
at  the  time  of  the  first  disclosure  pursuant 
to  paragraph  (e)(2)  of  this  clause,  or  not 
later  than  9  months  after  conception  or 
first  actual  reduction  to  practice  whichever 
occurs  first,  or  such  longer  periods  as  may 
be  authorized  by  patent  counsel  (with  noti¬ 
fication  by  patent  counsel  to  the  contract¬ 
ing  officer)  for  good  cause  shown  in  writing 
by  the  contractor. 

(c)  Minimum  rights  to  the  contractor. 

(1)  Contractor  license. 

The  contractor  reserves  a  revocable,  non¬ 
exclusive,  paidup  license  in  each  patent  ap¬ 
plication  filed  in  any  country  on  a  subject 
invention  and  any  resulting  patent  in  which 
the  Government  acquires  title.  The  license 
shall  extend  to  the  contractor’s  domestic 
subsidiaries  and  affiliates,  if  any,  within  the 
corporate  structure  of  which  the  contractor 
is  a  part  and  shall  include  the  right  to  grant 
sublicenses  of  the  same  scope  to  the  extent 
the  contractor  was  legally  obligated  to  do  so 
at  the  time  the  contract  was  awarded.  The 
license  shall  be  transferable  only  with  ap¬ 
proval  of  DOE  except  when  transferred  to 
the  successor  of  that  part  of  the  contrac¬ 
tor’s  business  to  which  the  invention  per¬ 
tains. 

(2)  Revocation  limitations. 

The  contractor's  nonexclusive  license  re¬ 
tained  pursuant  to  paragraph  (c)(1)  of  this 
clause  and  sublicenses  granted  thereunder 
may  be  revoked  or  modified  by  DOE.  either 
in  whole  or  in  part,  only  to  the  extent  nec¬ 
essary  to  achieve  expeditious  practical  ap¬ 
plication  of  the  subject  invention  under 
DOE’S  published  licensing  regulations  (10 
CFR  781),  and  only  to  the  extent  an  exclu¬ 
sive  license  is  actually  granted.  This  license 
shall  not  be  revoked  in  that  field  of  use 
and/or  the  geographical  areas  in  which  the 
contractor,  or  its  sublicensee,  has  brought 
the  invention  to  the  point  of  practical  appli¬ 
cation  and  continues  to  make  the  benefits 
of  the  invention  reasonably  accessible  to  the 
public,  or  is  expected  to  do  so  within  a  rea¬ 
sonable  time. 

(3)  Revocation  procedures. 

Before  modification  or  revocation  of  the 
license  or  sublicense,  pursuant  to  paragraph 
(c)(2)  of  this  clause,  DOE  shall  furnish  the 
contractor  a  written  notice  of  its  intention 
to  modify  or  revoke  the  license  and  any  sub¬ 
license  thereunder,  and  the  contractor  shall 
be  allowed  30  days,  or  such  longer  periods  as 
may  be  authorized  by  the  patent  counsel 
(with  notification  by  patent  counsel  to  the 
contracting  officer)  for  good  cause  showm  in 
writing  by  the  contractor,  after  such  notice 
to  show  cause  why  the  license  or  any  subli¬ 
cense  should  not  be  modified  or  revoked. 
The  contractor  shall  have  the  right  to 
appeal,  in  accordance  with  10  CFR  718,  any 
decision  concerning  the  modification  or  re¬ 
vocation  of  his  license  or  any  sublicense. 
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(4)  Foreign  patent  rights. 

Upon  written  request  to  patent  counsel 
(with  notification  by  patent  counsel  to  the 
contracting  officer),  and  subject  to  DOE  se¬ 
curity  regulations  and  requirements,  there 
shall  be  reserved  to  the  contractor,  or  the 
employee  inventor  with  authorization  of  the 
contractor,  the  patent  rights  to  a  subject  in¬ 
vention  in  any  foreign  country  where  the 
Government  has  elected  not  to  secure  such 
rights  provided: 

(i)  The  recipient  of  such  rights,  when  spe¬ 
cifically  requested  by  DOE  and  three  years 
after  issuance  of  a  foreign  patent  disclosing 
said  subject  invention,  shall  furnish  DOE  a 
report  setting  forth: 

(A)  The  commercial  use  that  is  being 
made,  or  is  intended  to  be  made,  of  said  in¬ 
vention,  and 

(B)  The  steps  taken  to  bring  the  invention 
to  the  point  of  practical  application  or  to 
make  the  invention  available  for  licensing. 

(ii)  The  Government  shall  retain  at  least 
an  irrevocable,  nonexclusive,  paid-up  license 
to  make,  use,  and  sell  the  Invention 
throughout  the  work  by  or  on  behalf  of  the 
Government  (including  any  Government 
agency)  and  States  and  domestic  municipal 
governments,  unless  the  head  of  the  agency 
or  designee  determines  that  it  would  not  be 
in  the  public  interest  to  acquire  the  license 
for  the  States  and  domestic  municipal  gov¬ 
ernments. 

(iii)  Subject  to  the  rights  granted  in  (c) 

(1),  (2)  and  (3)  of  this  clause,  the  head  of 
the  agency  or  designee  shall  have  the  right 
to  terminate  the  foreign  patent  rights 
granted  in  this  paragraDh  (c)(4)  in  whole  or 
in  part  unless  the  recipient  of  such  rights 
demonstrates  to  the  satisfaction  of  the  head 
of  the  agency  or  designee  that  effective 
steps  necessary  to  accomplish  substantial 
utilization  of  the  invention  have  been  taken 
or  within  a  reasonable  time  will  be  taken. 

(iv)  Subject  to  the  rights  granted  in  (c) 
(1),  (2)  and  (3)  of  this  clause,  the  head  of 
the  agency  or  designee  shall  have  the  right, 
commencing  four  years  after  foreign  patent 
rights  are  accorded  under  this  paragraph 

(c)(4),  to  require  the  granting  of  a  nonexclu¬ 
sive  or  partially  exclusive  license  to  a  re¬ 
sponsible  applicant  or  applicants,  upon 
terms  reasonable  under  the  circumstances 
and  in  appropriate  circumstances  to  termi¬ 
nate  said  foreign  patent  rights  in  whole  or 
in  part,  following  a  hearing  upon  notice 
thereof  to  the  public,  upon  a  petition  by  an 
interested  person  justifying  such  hearing: 

(A)  If  the  head  of  the  agency  or  designee 
determines  upon  review  of  such  material  as 
he  deems  relevant,  and  after  the  recipient 
of  such  rights  or  other  interested  person, 
has  had  the  opportunity  to  provide  such  rel¬ 
evant  and  material  information  as  the  head 
of  the  agency  or  designee  may  require,  that 
such  foreign  patent  rights  have  tended  sub¬ 
stantially  to  lessen  competition  or  to  result 
in  undue  market  concentration  in  any  sec¬ 
tion  of  the  United  States  in  any  line  of  com¬ 
merce  to  which  the  technology  relates;  or 

(B)  Unless  the  recipient  of  such  rights 
demonstrates  to  the  satisfaction  of  the  head 
of  the  agency  or  designee  at  such  hearing 
that  the  recipient  hfts  taken  effective  steps, 
or  within  a  reasonable  time  thereafter  is  ex¬ 
pected  to  take  such  steps,  necessary  to  ac¬ 
complish  substantial  utilization  of  the  in¬ 
vention. 

(d)  Filing  of  patent  applications. 

(1)  With  respect  to  each  subject  invention 
in  which  the  contractor  or  the  inventor  re¬ 
quests  foreign  patent  rights  in  accordance 
with  paragraph  (c)(4)  of  this  clause,  a  re¬ 


quest  may  also  be  made  for  the  right  to  file 
and  prosecute  the  U.S.  application  on 
behalf  of  the  U.S.  Government.  If  such  re¬ 
quest  is  granted,  the  contractor  or  inventor 
shall  file  a  domestic  patent  application  on 
the  invention  within  6  months  after  the  re¬ 
quest  for  foreign  patent  rights  is  granted,  or 
such  longer  period  of  time  as  may  be  ap¬ 
proved  by  the  patent  counsel  for  good  cause 
shown  in  writing  by  the  requestor.  With  re¬ 
spect  to  the  invention,  the  requestor  shall 
promptly  notify  the  patent  counsel  (with 
notification  by  patent  counsel  to  the  con¬ 
tracting  officer)  of  any  decision  not  to  file 
an  application. 

(2)  For  each  subject  invention  on  which  a 
domestic  patent  application  is  filed  by  the 
contractor  or  inventor,  the  contractor  or  in¬ 
ventor  shall: 

(i)  Within  2  months  after  the  filing  or 
within  2  months  after  submission  of  the  in¬ 
vention  disclosure  if  the  patent  application 
is  filed  by  the  contractor  or  inventor,  the 
contractor  or  inventor  shall: 

(ii)  Within  6  months  after  filing  the  appli¬ 
cation  or  within  6  months  after  submitting 
the  invention  disclosure  if  the  application 
has  been  filed  previously,  deliver  to  the 
patent  counsel  a  duly  executed  and  ap¬ 
proved  assignment  to  the  Government,  on  a 
form  specified  by  the  Government; 

(iii)  Provide  the  patent  counsel  with  the 
original  patent  grant  promptly  after  a 
patent  is  issued  on  the  application;  and 

(iv)  Not  less  than  30  days  before  the  expi¬ 
ration  of  the  response  period  for  any  action 
required  by  the  Patent  and  Trademark 
Office,  notify  the  patent  counsel  of  any  de¬ 
cision  not  to  continue  prosecution  of  the  ap¬ 
plication. 

(3)  With  respect  to  each  subject  invention 
in  which  the  contractor  or  inventor  has  re¬ 
quested  foreign  patent  rights,  the  contrac¬ 
tor  or  inventor  shall  file  a  patent  applica¬ 
tion  on  the  invention  in  each  foreign  coun¬ 
try  in  which  such  request  is  granted  and 
within  one  of  the  following  periods: 

(i)  Eight  months  from  the  date  of  filing  a 
corresponding  United  States  application,  or 
if  such  an  application  is  not  filed,  six 
months  from  the  date  the  request  was 
granted. 

(ii)  Six  months  from  the  date  a  license  is 
granted  by  the  Commissioner  of  Patents 
and  Trademarks  to  file  the  foreign  patent 
application  where  such  filing  has  been  pro¬ 
hibited  by  security  reasons;  or 

(iii)  Such  longer  periods  as  may  be  ap¬ 
proved  by  the  patent  counsel  for  good  cause 
shown  in  writing  by  the  contractor  or  inven¬ 
tor. 

(4)  Subject  to  the  license  specified  in  para¬ 
graphs  (c)  (1),  (2)  and  (3)  of  this  clause,  the 
contractor  or  inventor  agrees  to  convey  to 
the  Government,  upon  request,  the  entire 
right,  title,  and  interest  in  any  foreign  coun¬ 
try  in  which  the  contractor  oi  inventor  fails 
to  have  a  patent  application  filed  in  accor¬ 
dance  with  paragraph  (d)(3)  of  this  clause, 
or  decides  not  to  continue  prosecution  or  to 
pay  any  maintenance  fees  covering  the  in¬ 
vention.  To  avoid  forfeiture  of  the  patent 
application  or  patent  the  contractor  or  in¬ 
ventor  shall,  not  less  than  60  days  before 
the  expiration  period  for  any  action  re¬ 
quired  by  any  patent  office,  notify  the 
patent  counsel  of  such  failure  or  decision, 
and  deliver  to  the  patent  counsel  the  ex¬ 
ecuted  instruments  necessary  for  the  con¬ 
veyance  specified  in  this  paragraph. 

(e)  Invention  identification,  disclosures, 
and  reports. 

(1)  The  contractor  shall  establish  and 
maintain  active  and  effective  procedures  to 


ensure  that  subject  inventions  are  promptly 
identified  and  timely  disclosed.  These  proce¬ 
dures  shall  Include  the  maintenance  of  labo 
ratory  notebooks  or  equivalent  records  anc 
other  records  that  are  reasonably  necessary 
to  document  the  conception  and/or  the  firs) 
actual  reduction  to  practice  of  subject  in 
ventions,  and  records  which  show  that  tht 
procedures  for  identifying  and  disclosing 
the  inventions  are  followed.  Upon  request, 
the  contractor  shall  furnish  the  contracting 
officer  a  description  of  these  procedures  sc 
that  he  may  evaluate  and  determine  their 
effectiveness. 

(2)  The  contractor  shall  furnish  the 
patent  counsel  (with  notification  by  patent 
counsel  to  the  contracting  officer)  on  a 
DOE-approved  form: 

(i)  A  written  report  containing  full  and 
complete  technical  information  concerning 
each  subject  invention  within  6  months 
after  conception  or  first  actual  reduction  to 
practice  whichever  occurs  first  in  the  course 
of  or  under  this  contract,  but  in  any  event 
prior  to  any  on  sale,  public  use,  or  public 
disclosure  of  such  invention  known  to  the 
contractor.  The  report  shall  identify  the 
contract  and  inventor  and  shall  be  suffi¬ 
ciently  complete  in  technical  detail  and  ap¬ 
propriately  illustrated  by  sketch  or  diagram 
to  convey  to  one  skilled  in  the  art  to  which 
the  invention  pertains  a  clear  understand¬ 
ing  of  the  nature,  purpose,  operation,  and  to 
the  extent  known,  the  physical,  chemical, 
biological,  or  electrical  characteristics  of  the 
invention.  The  report  should  also  include 
any  request  for  foreign  patent  rights  under 
paragraph  (c)(4)  of  this  clause  and  any  re¬ 
quest  to  file  a  domestic  patent  application 
made  within  the  period  set  forth  in  para¬ 
graph  (b)(2)  of  this  clause.  When  an  inven¬ 
tion  is  reported  under  this  paragraph 
(e)(2)(i),  it  shall  be  presumed  to  have  been 
conceived  or  first  actually  reduced  to  prac¬ 
tice  in  the  course  of  or  under  the  contract 
unless  the  contractor  contends  it  was  not  so 
made  in  accordance  with  paragraph 
(g)(2)(ii)  of  this  clause. 

(ii)  Upon  request,  but  not  more  than  an 
nually,  interim  reports  on  a  DOE-approved 
form  listing  subject  inventions  and  subcon¬ 
tracts  award  containing  a  Patent  Rights 
clause  for  that  period  and  certifying  that: 

(A)  The  contractor’s  procedures  for  identi¬ 
fying  and  disclosing  subject  inventions  as  re¬ 
quired  by  this  paragraph  (e)  have  been  fol¬ 
lowed  throughout  the  reporting  period; 

(B)  All  subject  inventions  have  been  dis¬ 
closed  or  that  there  are  no  such  inventions; 

(C)  All  subcontracts  containing  a  Patent 
Rights  clause  have  been  reported  or  that  no 
such  subcontracts  have  been  awarded;  and 

(iii)  A  final  report  on  a  DOE-approved 
form  within  three  months  after  completion 
of  the  contract  work  listing  all  subject  in¬ 
ventions  and  all  subcontracts  awarded  con¬ 
taining  a  Patent  Rights  clause  and  certify¬ 
ing  that: 

(A)  All  subject  inventions  have  been  dis¬ 
closed  or  that  there  were  no  such  inven¬ 
tions;  and 

(B)  All  subcontracts  containing  a  Patent 
Rights  clause  have  been  reported  or  that  no 
such  subcontracts  have  been  awarded. 

(3)  The  contractor  shall  obtain  patent 
agreements  to  effectuate  the  provisions  of 
this  clause  from  all  persons  in  its  employ 
who  perform  any  part  of  the  work  under 
this  contract  except  nontechnical  personnel, 
such  as  clerical  employees  and  manual  la¬ 
borers. 

(4)  The  contractor  agrees  that  the  Gov¬ 
ernment  may  duplicate  and  disclose  subject 
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invention  disclosures  and  all  other  reports 
and  papers  furnished  or  required  to  be  fur¬ 
nished  pursuant  to  this  clause.  If  the  con¬ 
tractor  is  to  file  a  foreign  patent  application 
on  a  subject  invention,  the  Government 
agrees,  upon  written  request,  to  use  its  best 
efforts  to  withhold  publication  of  such  in¬ 
vention  disclosures  until  the  expiration  of 
the  time  period  specified  in  paragraph 
(d)(1)  of  this  clause  but  in  no  event  shall 
the  Government  or  its  employees  be  liable 
for  any  publication  thereof. 

(f)  Publication. 

It  is  recognized  that  during  the  course  of 
the  work  under  this  contract,  the  contractor 
or  its  employees  may  from  time  to  time 
desire  to  release  or  publish  information  re¬ 
garding  scientific  or  technical  developments 
conceived  or  first  actually  reduced  to  prac¬ 
tice  in  the  course  of  or  under  this  contract. 
In  order  that  public  disclosure  of  such  infor¬ 
mation  will  not  adversely  affect  the  patent 
interests  of  DOE  or  the  contractor,  patent 
approval  for  release  or  publication  shall  be 
secured  from  patent  counsel  prior  to  any 
such  release  or  publication. 

(g)  Forfeiture  of  rights  in  unreported  sub¬ 
ject  inventions. 

(1)  The  contractor  shall  forfeit  to  the 
Government,  at  the  request  of  the  head  of 
the  agency  or  designee,  all  rights  in  any  sub¬ 
ject  invention  which  the  contractor  fails  to 
report  to  patent  counsel  (with  notification 
by  patent  counsel  to  the  contracting  officer) 
within  6  months  after  the  time  the  contrac¬ 
tor: 

(1)  Files  or  causes  to  be  filed  a  United 
States  or  foreign  patent  application  there¬ 
on;  or 

(ii)  Submits  the  final  report  required  by 
paragraph  (e)(2)(ii)  of  this  clause,  whichev¬ 
er  is  later. 

(2)  However,  the  contractor  shall  not  for¬ 
feit  rights  in  a  subject  invention  if,  within 
the  time  specified,  in  (l)(i)  or  (IKiii)  of  this 
paragraph  (g),  the  contractor: 

(i)  prepared  a  written  decision  based  upon 
a  review  of  the  record  that  the  invention 
was  neither  conceived  nor  first  actually  re¬ 
duced  to  practice  in  the  course  of  or  under 
the  contract  delivers  the  same  to  patent 
counsel  (with  notification  by  patent  counsel 
to  the  contracting  officer);  or 

(ii)  contending  that  the  invention  is  not  a 
subject  invention  the  contractor  neverthe¬ 
less  discloses  the  invention  and  all  facts  per¬ 
tinent  to  this  contention  to  the  patent  coun¬ 
sel  (with  notification  by  patent  counsel  to 
the  contracting  officer);  or 

(iii)  establishes  that  the  failure  to  disclose 
did  not  result  from  the  contractor’s  fault  or 
negligence. 

(3)  Pending  written  assignment  of  the 
patent  application  and  patents  on  a  subject 
invention  determined  by  the  head  of  the 
agency  or  designee  to  be  forfeited  (such  de¬ 
termination  to  be  a  final  decision  under  the 
Disputes  clause  of  this  contract),  the  con¬ 
tractor  shall  be  deemed  to  hold  the  inven¬ 
tion  and  the  patent  applications  and  patents 
pertaining  thereto  in  trust  for  the  Govern¬ 
ment.  The  forfeiture  provision  of  this  para¬ 
graph  (g)  shall  be  in  addition  to  and  shall 
not  supersede  other  rights  and  remedies 
which  the  Government  may  have  with  re¬ 
spect  to  subject  inventions. 

(h)  Examination  of  records  relating  to  in¬ 
ventions. 

(1)  The  contracting  officer  or  his  autho¬ 
rized  representative,  until  the  expiration  of 
3  years  after  final  payment  under  this  con¬ 
tract,  shall  have  the  right  to  examine  any 
books  (including  laboratory  notebooks),  re- 
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cords,  documents,  and  other  supporting 
data  of  the  contractor  which  the  contract¬ 
ing  officer  or  his  authorized  representative 
reasonably  deem  pertinent  to  the  discovery 
or  identification  of  subject  inventions  or  to 
determine  compliance  with  the  require¬ 
ments  of  this  clause. 

(2)  The  contracting  officer  or  authorized 
representative  shall  have  the  right  to  exam¬ 
ine  all  books  (including  laboratory  note¬ 
books),  records  and  documents  of  the  con¬ 
tractor  relating  to  the  conception  or  first 
actual  reduction  to  practice  of  inventions  in 
the  same  field  of  technology  as  the  work 
under  this  contract  to  determine  whether 
any  such  inventions  are  subject  inventions, 
if  the  contractor  refuses  or  fails  to: 

(i)  Establish  the  procedures  of  paragraph 
(e)(1)  of  this  clause:  or 

(ii)  Maintain  and  follow  such  procedures; 
or 

(iii)  correct  or  eliminate  any  material  defi¬ 
ciency  in  the  procedures  within  thirty  days 
after  the  contracting  officer  notifies  the 
contractor  of  such  a  deficiency. 

(i)  Withholding  of  payment  (.not  applica¬ 
ble  to  subcontracts). 

(1)  Any  time  before  final  payment  of  the 
amount  of  this  contract,  the  contracting  of¬ 
ficer  may,  if  he  deems  such  action  warrant¬ 
ed,  withhold  payment  until  a  reserve  not  ex¬ 
ceeding  $50,000  or  5  percent  of  the  amount 
of  this  contract,  whichever  is  less,  shall 
have  been  set  aside  if  in  his  opinion  the  con¬ 
tractor  fails  to: 

(1)  establish,  maintain  and  follow  effective 
procedures  for  identifying  and  disclosing 
subject  inventions  pursuant  to  paragraph 
(e)(1)  of  this  clause;  or 

(ii)  disclose  any  subject  invention  pursu¬ 
ant  to  paragraph  (e)(2Ki)  of  this  clause;  or 

(iii)  deliver  the  interim  reports  pursuant 
to  paragraph  (e)(2)(ii)  of  this  clause;  or 

(iv)  provide  the  information  regarding 
subcontracts  pursuant  to  paragraph  (JK6)  of 
this  clause;  or 

(v)  convey  to  the  Government  in  an  DOE 
approved  form  the  title  and/or  rights  of  the 
Government  in  each  subject  invention  as  re¬ 
quired  by  this  clause. 

(2)  The  reserve  or  balance  shall  be  with¬ 
held  until  the  contracting  officer  has  deter¬ 
mined  that  the  contractor  has  rectified 
whatever  deficiencies  exist  and  has  deliv¬ 
ered  all  reports,  disclosures,  and  other  infor¬ 
mation  required  by  this  clause. 

(3)  Final  payment  under  this  contract 
shall  not  be  made  by  the  contracting  officer 
before  the  contractor  delivers  to  patent 
counsel  all  disclosures  of  subject  inventions 
and  other  information  required  by  (e)(2)(i) 
of  this  clause,  the  final  report  required  by 
(e)(2)(iii)  of  this  clause,  and  patent  counsel 
has  issued  a  patent  clearance  certification 
to  the  contracting  officer. 

(4)  The  contracting  officer  may,  in  his  dis¬ 
cretion,  decrease  or  increase  the  sums  with¬ 
held  up  to  the  maximum  authorized  above. 
If  the  contractor  is  a  nonprofit  organiza¬ 
tion,  the  maximum  amount  that  may  be 
withheld  under  this  paragraph  shall  not 
exceed  $50,000  or  1  percent  of  the  amount 
of  this  contract,  whichever  is  less.  No 
amount  shall  be  withheld  under  this  para¬ 
graph  while  the  amount  specified  by  this 
paragraph  is  being  withheld  under  other 
provisions  of  the  contract.  The  withholding 
of  any  amount  or  subsequent  payment 
thereof  shall  not  be  construed  as  a  waiver  of 
any  rights  accruing  to  the  Government 
under  this  contract. 

(j)  Subcontracts. 

(1)  For  the  purpose  of  this  paragraph  the 
term  “contractor”  means  the  party  award¬ 


ing  a  subcontract  and  the  term  ’’subcontrac¬ 
tor”  means  the  party  being  awarded  a  sub¬ 
contract,  regardless  of  tier. 

(2)  Unless  otherwise  authorized  or  direct¬ 
ed  by  the  contracting  officer,  the  contractor 
shall  include  the  Patent  Rights  clause  of  41 
CFE  9-9.107-5(a)  or  41  CFR  9-9.107-6  as  ap¬ 
propriate,  modified  to  identify  the  parties  in 
any  subcontract  hereunder  having  as  a  pur¬ 
pose  the  conduct  of  research,  development, 
or  demonstration  work.  In  the  event  of  a  re¬ 
fusal  by  a  subcontractor  to  accept  this 
clause,  or  if  in  the  opinion  of  the  contractor 
this  clause  is  inconsistent  with  DOE’S 
patent  policies,  the  contractor: 

(i)  Shall  promptly  submit  written  notice 
to  the  contracting  officer  setting  forth  rea¬ 
sons  for  the  subcontractor  refusal  and  other 
pertinent  information  which  may  expedite 
disposition  of  the  matter;  and 

(ii)  Shall  not  proceed  with  the  subcontract 
without  the  written  authorization  of  the 
contracting  officer. 

(3)  Except  as  may  be  otherwise  provided 
in  this  clause,  the  contractor  shall  not,  in 
any  subcontract  by  using  a  subcontract  as 
consideration  therefor,  acquire  any  rights  in 
its  subcontractor’s  subject  invention  for  the 
contractor's  own  use  (as  distinguished  from 
such  rights  as  may  be  required  solely  to  ful¬ 
fill  the  contractor’s  contract  obligations  to 
the  Government  in  the  performance  of  this 
contract). 

(4)  All  invention  disclosures,  reports,  in¬ 
struments,  and  other  information  required 
to  be  furnished  by  the  subcontractor  to 
DOE,  under  the  provisions  of  a  Patent 
Rights  clause  in  any  subcontract  hereunder 
may,  in  the  discretion  of  the  contracting  of¬ 
ficer,  be  furnished  to  the  contractor  for 
transmission  to  DOE. 

(5)  The  contractor  shall  promptly  notify 
the  contracting  officer  in  writing  upon  the 
award  of  any  subcontract  containing  a 
Patent  Rights  clause  by  identifying  the  sub¬ 
contractor,  the  work  to  be  performed  under 
the  subcontract,  and  the  dates  of  award, 
and  estimated  completion.  Upon  the  request 
of  the  contracting  officer  the  contractor 
shall  furnish  a  copy  of  the  subcontract. 

(6)  The  contractor  shall  identify  all  sub¬ 
ject  inventions  of  the  subcontractor  of 
which  it  acquires  knowledge  in  the  perfor¬ 
mance  of  this  contract  and  shall  notify  the 
patent  counsel  (with  notification  by  patent 
counsel  to  the  contracting  officer)  promptly 
upon  the  identification  of  the  inventions. 

(7)  It  is  understood  that  the  Government 
is  third  party  beneficiary  of  any  subcontract 
clause  granting  rights  to  the  Government  in 
subject  inventions,  and  the  contractor 
hereby  assigns  to  the  Government  all  rights 
that  the  contractor  would  have  to  enforce 
the  subcontractor's  obligations  for  the  bene¬ 
fit  of  the  Government  with  respect  to  sub¬ 
ject  inventions.  The  contractor  shall  not  be 
obligated  to  enforce  the  agreements  of  any 
subcontractor  hereunder  relating  to  the  ob¬ 
ligations  of  the  subcontractor  to  the  Gov¬ 
ernment  regarding  subject  inventions. 

(k)  Background  Patents. 

(l)  “Background  Patent”  means  a  domes¬ 
tic  patent  covering  an  invention  of  discovery 
which  is  not  a  subject  invention  and  which 
is  owned  or  controlled  by  the  contractor  at 
any  time  through  the  completion  of  this 
contract: 

(i)  Which  the  contractor,  but  not  the  Gov¬ 
ernment,  has  the  right  to  license  to  others 
without  obligation  to  pay  royalties  thereon, 
and 

(ii)  Infringement  of  which  cannot  reason¬ 
ably  be  avoided  upon  the  practice  of  any 


FEDERAL  REGISTER,  VOL  43,  NO.  73— FRIDAY,  APRIL  14,  1973 


PROPOSED  RULES 


15935 


specific  process,  method,  machine,  manufac¬ 
ture  or  composition  of  matter  (including  rel¬ 
atively  minor  modifications  thereof)  which 
is  a  subject  of  the  research,  development  or 
demonstration  work  performed  under  this 
contract. 

(2)  The  contractor  agrees  to  and  does 
hereby  grant  to  the  Government  a  royalty- 
free,  nonexclusive,  license  under  any  back¬ 
ground  patent  for  purposes  of  practicing  a 
subject  of  this  contract  by  or  for  the  Gov¬ 
ernment  in  research,  development,  and  dem¬ 
onstration  work  only. 

(3)  The  contractor  also  agrees  that  upon 
written  applications  by  DOE,  it  will  grant  to 
responsible  parties  for  purposes  of  practic¬ 
ing  a  subject  of  this  contract,  nonexclusive 
licenses  under  any  background  patent  on 
terms  that  are  reasonable  under  the  circum¬ 
stances.  If,  however,  the  contractor  believes 
that  exclusive  or  partially  exclusive  rights 
are  necessary  to  achieve  expeditious  com¬ 
mercial  development  or  utillzoton,  then  a 
request  may  be  made  to  DOE  for  DOE  ap¬ 
proval  of  such  licensing  by  the  contractor. 

(4)  Notwithstanding  the  foregoing  para¬ 
graph  (k)(3),  the  contractor  shall  not  be  obli¬ 
gated  to  license  any  background  Patent  if 
the  contractor  demonstrates  to  the  satisfac¬ 
tion  of  the  head  of  the  agency  or  designee 
that: 

(i)  a  competitive  alternative  to  the  subject 
matter  covered  by  said  background  Patent  is 
commercially  available  or  readily  intrcduca- 
ble  from  one  or  more  other  sources;  or 

(ii)  the  contractor  or  its  licensees  are  sup¬ 
plying  the  subject  matter  covered  by  said 
background  Patent  in  sufficient  quantity 
and  at  reasonable  prices  to  satisfy  market 
needs,  or  have  taken  effective  steps  or  within 
a  reasonable  time  are  expected  to  take  effec¬ 
tive  steps  to  so  supply  the  subject  matter. 

(l)  Atomic  energy. 

(1)  No  claim  for  pecuniary  award  or  com¬ 
pensation  under  the  provisions  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  shall  be 
asserted  by  the  contractor  or  its  employees 
with  respect  to  any  invention  or  discovery 
made  or  conceived  in  the  course  of  or  under 
this  contract. 

(2)  Except  as  otherwise  authorized  in  writ¬ 
ing  by  the  contracting  officer,  the  contractor 
will  obtain  patent  agreements  to  effectuate 
the  provisions  of  paragraph  (L)(l)  of  this 
clause  from  all  persons  who  perform  any 
part  of  the  work  under  this  contract,  except 
nontechnical  personnel,  such  as  clerical  em¬ 
ployees  and  manual  laborers. 

(m)  Limitation  of  rights. 

Nothing  contained  in  this  Patent  Rights 
clause  shall  be  deemed  to  give  the  Govern¬ 
ment  any  rights  with  respect  to  any  Inven¬ 
tion  other  than  a  subject  invention  except  as 
set  forth  in  the  Patent  Rights  clause  of  this 
contract  with  respect  to  background  Patents 
and  the  facilities  license. 

(b)  Licenses  in  contractor  back¬ 
ground  patents.  (1)  It  will  normally  be 
the  case  that  a  contractor  qualified  to 
perform  work  under  an  DOE  contract 
will  have  developed  a  degree  of  exper¬ 
tise  in  the  general  field  of  activity  to 
which  the  contract  relates.  According¬ 
ly,  it  will  not  be  unusual  for  a  prospec¬ 
tive  contractor  to  have  an  established 
patent  position  relating  to  the  general 
field  of  work  to  be  performed  under  the 
contract  and  to  have  ongoing  research 
and  development  programs  in  that  gen¬ 
eral  field  which  could  result  in  patent- 
able  inventions.  Because  the  contractor 
is  obligated  to  apply  its  best  efforts  to 
accomplishing  the  objectives  of  the 
contract  work,  it  is  to  be  expected  that 


inventions  owned  or  controlled  by  the 
contractor  at  any  time  during  the  con¬ 
tract  period  may  be  utilized  in  connec¬ 
tion  with  the  work  performed  under 
the  contract.  If  such  inventions  are  or 
become  the  subject  of  a  patent,  such 
patented  inventions  may  control  a  sub¬ 
ject  of  the  contract. 

(2)  It  is  usually  the  case  that  at  the 
time  the  contract  is  negotiated,  such 
inventions,  if  any,  of  the  contractor  are 
not  known  to  the  Government  and  may 
not  be  known  to  the  contractor  either. 
Use  by  the  contractor  of  such  inven¬ 
tions  in  connection  with  the  contract 
work  does  not  necessarily  result  in  a 
need  for  rights  in  those  inventions  by 
the  Government  or  others.  However, 
failure  of  DOE  to  obtain  limited  rights 
on  behalf  of  the  Government  and/or 
third  parties  in  a  narrow  class  of  those 
inventions,  defined  as  “background 
patents,”  could  frustrate  the  objectives 
of  DOE  to  promptly  make  the  benefits 
of  its  programs  widely  available  to  the 
public  and  to  promote  the  commercial 
utilization  of  the  technology  developed 
or  demonstrated  under  DOE  programs. 
Therefore,  it  is  DOE’S  policy  to  obtain 
limited  license  rights  in  background 
patents  on  a  basis  that  is  reasonable 
under  the  circumstances  of  the  particu¬ 
lar  contract  and  takes  into  account  the 
relative  equities  of  the  contractor,  the 
Government  and  the  general  public. 

(3)  Paragraph  (k)  of  the  Patent 
Rights  clause  of  §  9-9.107-5(a)  sets  out 
the  background  patent  provisions  that 
will  be  appropriate  for  many  DOE 
contracting  situations  by  balancing 
the  needs  of  DOE  programs  with  the 
equities  of  the  contractor.  This  clause 
obtains  a  paid-up,  nonexclusive  license 
fox  the  Government  for  research,  de¬ 
velopment,  and  demonstration  work 
only  and  th'is  includes  any  use  of  the 
background  patents  under  DOE  pro¬ 
grams  where  research,  development, 
or  demonstration  work  is  being  con¬ 
ducted.  The  clause  also  requires  the 
contractor  to  license  responsible  par¬ 
ties  on  reasonable  terms  at  the  request 
of  DOE  in  the  field  of  technology  spe¬ 
cifically  contemplated  in  the  contract 
effort.  The  background  provisions, 
however,  are  only  applicable  insofar  as 
infringement  of  the  patents  cannot 
reasonably  be  avoided  in  order  to  uti¬ 
lize  the  results  of  the  contract  work 
for  these  purposes.  Additionally,  the 
clause  is  not  effective  if  the  contractor 
can  demonstrate  to  the  satisfaction  of 
the  head  of  the  agency  or  designee 
that  commercial  alternatives  are  avail¬ 
able  or  readily  introducible  from  one 
or  more  sources,  or  that  the  contractor 
or  its  licensees  are  supplying  the 
market  in  sufficient  quantities  and  at 
reasonable  prices  or  have  taken  effec¬ 
tive  steps  or  within  a  reasonable  time 
are  expected  to  take  effective  steps  to 
so  supply  the  market.  In  determining 
whether  to  request  such  licensing, 
DOE  will  recognize  the  need,  where 
appropriate,  to  limit  licensing  to  pre¬ 
serve  the  commercialization  incentives 
provided  by  the  patent,  and  also  to 


meet  the  needs  of  the  public  for  early 
availability  of  the  technology. 

(4)  Subparagraph  <k)(l)  defines 
those  inventions  which  will  fall  within 
the  definition  of  what  constitutes  a 
background  patent,  while  subpara¬ 
graphs  (k)<2)  and  (k)(3)  define  the 
scope  or  field  of  use  of  any  license 
granted.  Although  DOE  as  stated  in 
paragraph  (3)  controls  the  requesting 
of  licenses  to  responsible  parties,  the 
final  resolution  of  questions  regarding 
the  scope  of  such  licenses,  the  terms 
thereof  including  reasonable  royalties 
are  then  left  to  the  negotiation  of  the 
parties  with  final  resolution  of  the 
issues  being  made  by  a  court  of  compe¬ 
tent  jurisdiction  if  necessary.  In  sub- 
paragraph  (k)(4),  the  decision  not  to 
apply  the  licensing  requirement  of 
subparagraph  (k)<3),  however,  is  sub¬ 
ject  to  the  final  decision  of  the  head 
of  the  agency  or  designee.  The  final 
authority  of  DOE  in  these  decisions  is 
required  because  the  determinations 
are  dependent  in  substantial  part  on 
the  requirement  of  DOE’S  specific  mis¬ 
sion. 

(5)  Balancing  of  the  respective  equi¬ 
ties  in  particular  contracting  situa¬ 
tions,  however,  may  require  that  para¬ 
graph  (k)  be  modified.  Paragraph  (k) 
should  normally  be  deleted  for  con¬ 
tracts  under  $250,000  and  may  not  be 
appropriate  in  certain  types  of  study 
contracts,  planning  contracts,  con¬ 
tracts  with  educational  institutions, 
and  contracts  for  specialized  equip¬ 
ment  for  in-house  Government  use  or 
not  intended  for  further  procurement 
by  the  Government  or  for  use  by  the 
public.  Except  for  the  deletion  of  para¬ 
graph  (k)  in  contracts  under  $250,000 
as  permitted  in  this  paragraph  (5),  de¬ 
letions  or  modifications  of  paragraph 
(k)  as  set  forth  in  this  section  are  to  be 
made  with  the  advice  of  patent  coun¬ 
sel. 

(6)  On  the  other  hand,  there  will  be 
situations  where  the  equities  between 
the  Government  and  the  contractor, 
or  anticipated  Government  needs, 
would  require  that  rights  be  obtained 
for  either  the  Government  or  for  the 
public  greater  than  those  set  forth  in 
paragraph  (k).  For  example,  where  (a) 
the  contribution  of  the  Government 
towards  the  development  and/or  com¬ 
mercialization  of  the  background 
patent  is  substantially  greater  than 
that  of  the  contractor,  (b)  it  is  expect¬ 
ed  that  the  Government  may  be  in¬ 
volved  in  special  long-term  projects,  or 
(c)  the  Government  may  require  sub¬ 
stantial  production,  procurement  or 
utilization  for  purposes  outside  of  re¬ 
search.  development,  and  demonstra¬ 
tion,  it  may  be  necessary  to  obtain 
greater  rights.  In  such  situations,  con¬ 
sideration  should  be  given  to  extend¬ 
ing  the  Government’s  rights  beyond 
research,  development,  and  demon¬ 
stration  work,  or  to  adjust  royalties 
that  may  be  due  by  the  Government 
to  reflect  the  Government’s  contribu¬ 
tion.  Such  adjustment  could  take  the 
form  of  (a)  credit  to  be  given  the  Gov¬ 
ernment  based  upon  its  contribution 
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through  the  contract,  or  (b)  a  royalty 
based  upon  the  relative  contributions 
of  the  contractor  and  the  Govern¬ 
ment.  Consideration  could  also  be 
given  to  utilizing  the  relative  contribu¬ 
tions  in  determining  reasonable  royal¬ 
ties  to  be  charged  to  others. 

(7)  Similarly,  it  may  be  necessary  to 
obtain  greater  rights  for  the  public  in 
the  contractor’s  background  patents 
where,  for  example,  the  contractor’s 
background  patents  cover  the  basic 
technology  intended  to  be  developed 
under  the  contract  effort,  rather  than 
components  or  products  or  processes 
which  sxe  ancillary  thereto.  In  such 
cases,  subparagraph  (4)  might  also  be 
appropriate  where  the  future  market 
for  the  subject  of  the  contract  will  be 
very  large  and  there  are  presently 
only  a  few  suppliers  available. 

(S)  It  may  also  be  appropriate  to 
modify  the  rights  acquired  by  para- 
grapn  (k)  where  the  contractor’s  back¬ 
ground  patent  rights  were  of  primary 
importance  in  granting  the  contractor 
a  waiver.  For  example,  if  the  contrac¬ 
tor  was  permitted  to  retain  exclusive 
rights  to  subject  inventions  based 
upon  the  consideration  that  both  fore¬ 
ground  and  background  inventions 
would  be  licensed  at  reasonable  royal¬ 
ties,  then  paragraph  (k)  should  be 
modified.  The  modification  may  be 
made  applicable  to  the  fields  of  tech¬ 
nology,  inventions,  or  other  aspects  of 
the  contract.  Concomitant  with  such 
modification,  the  licensing  obligations 
for  subject  inventions  should  also  be 
modified  to  be  compatible  therewith. 
In  such  cases,  the  definition  of  “back¬ 
ground  patent”  should  be  broadened 
to  include  all  patents  useful  in  the 
practice  of  a  subject  of  the  contract, 
and  subparagraph  (k><4)  should  be  de¬ 
leted  or  appropriately  modified. 

(9)  The  application  of  paragraph  (k) 
is  limited  to  the  practice  of  any  specif¬ 
ic  process,  method,  or  machine,  manu¬ 
facture,  or  composition  of  matter 
which  is  a  subject  of  research,  develop¬ 
ment,  or  demonstration  work  per¬ 
formed  under  the  contract,  otherwise 
referred  to  as  “subject  of  this  con¬ 
tract”  in  subparagraphs  (2)  and  (3), 
The  expression  “a  subject  of  this  con¬ 
tract”  is  intended  to  limit  the  licensing 
required  in  paragraph  (k)  to  the  fields 
of  technology  specifically  contemplat¬ 
ed  in  the  contract  effort.  During  nego¬ 
tiations,  when  the  subject  matter  of 
the  contract  is  known,  a  more  specific 
statement  of  the  fields  of  technology 
Intended  to  be  covered  may  be  substi¬ 
tuted  for  the  expression  “subject  of 
this  contract.”  For  example,  the  appli¬ 
cation  of  paragraph  (k)  may  be  limited 
to  the  generation  of  electric  power  uti¬ 
lizing  coal  derived  fuels,  to  high  tem¬ 
perature  gas  coded  reactors,  or  other 
specified  fields  of  technology  cf  inter¬ 
est  to  DOE  programs. 

(10)  The  considerations  and  state¬ 
ments  in  the  foregoing  paragraphs  (1)- 
(9)  also  apply  to  the  negotiation,  appli¬ 
cation,  and  inclusion  of  background 
patent  rights  provisions  in  subcon¬ 
tracts. 


(c)  Licensing  for  the  Stales  and  do¬ 
mestic  municipal  governments.  When 
the  head  of  the  agency  or  designee  de¬ 
termines  at  the  time  of  contracting 
that  it  would  not  be  in  the  public  in¬ 
terest  to  acquire  a  paid-up  license  in 
subject  inventions  for  States  and  do¬ 
mestic  municipal  governments,  para¬ 
graph  (e)(4)(ii)  of  the  Patent  Rights 
clause  in  §  9-9.107 -5(a)  shall  be  re¬ 
placed  with  the  following  paragraph 
(c)(4)(ii): 

(ii)  The  Government  shall  retain  at  least 
an  irrevocable,  nonexclusive,  paid-up  license 
to  make,  use,  and  sell  the  invention 
throughout  the  world  by  or  on  behalf  of  the 
Government  of  the  United  States  (including 
any  Government  agency). 

(d)  Right  to  sublicense  foreign  gov¬ 
ernments.  (1)  WTien  the  head  of  the 
agency  or  designee  determines  at  the 
time  of  contracting  that  it  would  be  in 
the  national  interest  to  acquire  the 
right  to  sublicense  foreign  govern¬ 
ments  pursuant  to  any  tre  aty  or  agree¬ 
ment,  a  sentence  shall  be  added  to  the 
end  of  paragraph  (c)(4Kii)  of  the 
Patent  Rights  clause  in  §  9-9.107-5(a) 
as  follows: 

This  license  shall  include  the  right  of  the 
Government  to  sublicense  foreign  govern¬ 
ments  pursuant  to  any  treaty  or  agreement 
with  such  foreign  governments. 

(2)  When  the  head  of  the  agency  or 
designee  wishes  to  reserve  the  right  to 
make  the  determination  to  sublicense 
foreign  governments  pursuant  to  any 
treaty  or  agreement  until  after  the  in¬ 
vention  has  been  identified,  a  sentence 
shall  be  added  to  the  end  of  paragraph 

(e)(4)(H)  of  the  Patent  Rights  clause  in 
§  S-9.107-5(a)  as  follows: 

This  license  shall  include  the  right  of  the 
government  to  sublieense  foreign  govern¬ 
ments  pursuant  to  any  treaty  or  agreement 
with  such  foreign  governments  if  the  head 
of  the  agency  or  designee  determines  after 
the  invention  has  been  identified  that  it 
would  be  in  the  national  interest  to  acquire 
this  right, 

(e)  License  rights  ( upon  request)  to 
contractor  ( revocable ).  When  the  head 
of  the  agency  or  designee  determines 
that  the  contractor  may,  subject  to 
the  provisions  of  §  9-9.i07-4(a)(7)  in¬ 
volving  access  to  Restricted  Data,  re¬ 
serve  a  revocable,  nonexclusive,  paid- 
up  license  in  subject  inventions,  only 
upon  a  request  by  the  contractor  for 
the  retention  of  such  a  license,  para¬ 
graph  (c)(1)  of  this  clause  in  §  9  9.107- 
5(a)  shall  be  replaced  with  the  follow¬ 
ing  paragraph  (c)(1): 

(c)(1)  The  contractor  may  reserve  upon  re¬ 
quest  a  revocable,  nonexclusive,  paid-up  li¬ 
cense  in  each  patent  application  filed  in  any 
country  on  a  subject  invention  and  any  re¬ 
sulting  patent  in  which  the  Government  ac¬ 
quires  the  title.  The  license  shall  extend  to 
the  contractor’s  domestic  subsidiaries  and 
affiliates,  if  any.  within  the  corporate  struc¬ 
ture  of  which  the  contractor  is  a  part  and 
shall  include  the  right  to  grant  subiicenses 
of  the  same  scope  to  the  extent  the  contrac¬ 
tor  was  legally  obligated  to  do  so  at  the  time 
the  contract  was  awarded.  The  license  shall 
be  transferable  only  with  approval  of  DOE 
except  when  transferred  to  the  successor  of 
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that  part  of  the  contractor’s  business  to 
which  the  invention  pertains. 

(f)  License  rights  to  contractor  (ir¬ 
revocable).  When  the  head  of  the 
agency  or  designee  determines  that 
the  contractor  may  reserve  an  irrevo¬ 
cable,  nonexclusive,  paid-up  license  in 
the  inventions  resulting  from  the  con¬ 
tract,  paragraph  (c)(1)  of  the  Patent 
Rights  clause  of  §  9-9.107-5(a)  shall  be 
replaced  with  the  following  paragraph 
(c)(1),  and  paragraphs  (c)(2)  and  (c)(3) 
of  §  9-9  107-5<a)  and  references  there¬ 
to  shall  be  cancelled: 

(c)(1)  The  contractor  reserves  a  irrevoca¬ 
ble,  nonexclusive,  paid-up  license  in  each 
patent  application  filed  in  any  country  on  a 
subject  invention  and  any  resulting  patent 
in  which  the  Government  acquires  the  title. 
The  license  shall  extend  to  the  contractor's 
domestic  subsidiaries  and  affiliates,  if  any, 
within  the  corporate  structure  of  which  the 
contractor  is  a  part  and  shall  Include  the 
right  to  grant  sublicerses  of  the  same  scope 
to  the  extent  the  contractor  was  legally  ob¬ 
ligated  to  do  so  at  the  time  the  contract  was 
awarded.  The  license  shall  be  transferble 
only  with  approval  of  DOE  except  when 
transferred  to  the  successor  of  that  part  of 
the  contractor's  business  to  which  the  in¬ 
vention  pertains. 

(g)  Contractor  sublicense  ( revoca¬ 
ble ).  (1)  When  the  head  of  the  agency 
or  designee  determines  at  the  time  of 
contracting  that,  as  indicated  in  §  9- 
9.107-4(f),  it  would  be  in  the  interests 
of  the  Government  to  permit  a  con¬ 
tractor  having  the  right  to  retain  a  re¬ 
vocable  nonexclusive  license  in  a  sub¬ 
ject  invention  to  have  the  further 
right  to  grant  one  or  more  sublicen¬ 
sees  a  revocable  license  of  the  same 
scope,  the  following  paragraph  may  be 
substituted  for  paragraph  (c)(1)  of  the 
Patent  Rights  clause  in  §  9-9.107-5(a): 

(c)(1)  The  contractor  reserves  a  revocable, 
nonexclusive,  paid-up  license  In  each  patent 
replication  filed  in  any  country  on  a  subject 
invention  and  any  resulting  patent  in  which 
the  Government  acquires  the  title.  The  li¬ 
cense  shz.ll  extend  to  the  contractor's  do¬ 
mestic  subsidiaries  and  affiliates,  if  any, 
within  the  corporate  structure  of  which  the 
contractor  is  a  part  and  shall  include  the 
right  to  grant  revocable,  nonexclusive  subli¬ 
censes  of  the  same  scope.  The  license  shall 
be  transferable  only  with  approval  of  DOE 
except  when  transferred  to  the  successor  of 
that  pail  of  the  contractor's  business  to 
which  the  invention  pertains. 

(2)  Where  the  contractor  has  been 
granted  the  right  to  retain  a  nonexclu¬ 
sive.  irrevocable  license  in  a  subject  in¬ 
vention,  and  it  is  determined  as  in 
(g)(1)  above  to  leave  in  the  contractor 
the  right  to  grant  one  or  more  revoca¬ 
ble  sublicenses  thereunder,  the  follow¬ 
ing  three  paragraphs  will  be  substitut¬ 
ed  for  paiagraphs  (c)(1),  (c)(2),  and 
(c)(3)  of  the  Patent  Rights  clause  in 
§  9-9.1Q7-5(a): 

(cXl)  Contractor  License :  The  contractor 
reserves  an  irrevocable,  nonexclusive,  paid- 
up  license  in  each  patent  application  filed  in 
any  country  on  a  subject  invention  and  any 
resulting  patent  in  which  the  Government 
acquires  title.  The  license  shall  extend  to 
the  contractor's  domestic  subsidiaries  and 
affiliates,  if  any,  within  the  corporate  struc¬ 
ture  of  which  the  contractor  is  a  part  and 
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shall  include  the  right  to  grant  revocable, 
nonexclusive  sublicenses  which  are  revoca¬ 
ble  under  the  same  terms  and  conditions  as 
set  forth  in  paragraghs  (c)  (2)  and  (3)  of  this 
clause.  The  license  shall  be  transferable 
only  with  approval  of  DOE  except  when 
transferred  to  the  successor  of  that  part  of 
the  contractor’s  business  to  which  the  in¬ 
vention  pertains. 

(c)(2)  Revocation  limitations.  Any  subli¬ 
cense  granted  by  the  contractor  may  be  re¬ 
voked  or  modified  by  DOE,  either  in  whole 
or  in  part,  only  to  the  extent  necessary  to 
achieve  expeditious  practical  application  of 
the  subject  invention  under  DOE's  pub¬ 
lished  licensing  regulations  (10CRF  781), 
and  only  to  the  extent  an  exclusive  license 
is  actually  granted.  This  sublicense  shall  not 
be  revoked  in  that  field  of  use  and/or  geo¬ 
graphical  areas  in  which  the  contractor,  or 
its  sublicensee,  has  brought  the  invention  to 
the  point  of  practical  application  and  con¬ 
tinues  to  make  the  benefits  of  the  invention 
reasonably  accessible  to  the  public,  or  is  ex¬ 
pected  to  do  so  within  a  reasonable  time. 

(c)(3)  Revocation  procedures.  Before 
modification  or  revocation  of  any  sublicense 
pursuant  to  paragraph  (c)(2)  of  this  clause, 
DOE  shall  furnish  the  contractor  and  the 
sublicensee  written  notice  to  its  intention  to 
modify  or  revoke  the  sublicense,  and  the 
contractor  and  the  sublicensee  shall  be  al¬ 
lowed  30  days,  or  such  longer  peroid  as  may 
be  allowed  by  the  patent  counsel  (with  noti¬ 
fication  by  patent  counsel  to  the  contrac¬ 
tion  officer)  for  good  cause  shown  in  writing 
by  the  contractor  or  the  sublicensee,  after 
such  notice  to  show  cause  why  the  subli¬ 
cense  should  not  be  modified  or  revoked. 
The  contractor  or  the  sublicensee  shall  have 
the  right  to  appeal  in  accordance  with  10 
CFR  781,  any  decision  concerning  the  nodi- 
fication  or  revocation  of  the  sublicense. 

(h)  Facilities  license.  The  following 
paragraph  will  be  included  as  para¬ 
graph  (n)  of  the  Patent  Rights  (long 
form)  clause  in  each  contract  having 
as  purpose  the  design,  construction,  or 
operation  of  a  Government-owned  re¬ 
search,  development,  demonstration, 
or  production  facility.  The  scope  of 
the  license  in  the  following  paragraph 
may,  in  appropriate  situations,  be  ex¬ 
panded  to  cover  similar  facilities. 

(n)  Facilities  license.  In  addition  to  the 
rights  of  the  parties  with  respect  to  inven¬ 
tions  or  discoveries  conceived  or  first  actual¬ 
ly  reduced  to  practice  in  the  course  of  or 
under  this  contract,  the  contractor  agrees  to 
and  does  hereby  grant  to  the  Government 
an  Irrevocable,  nonexclusive  paid-up  license 
in  and  to  any  inventions  or  discoveries  re¬ 
gardless  of  when  conceived  or  actually  re¬ 
duced  to  practice  or  acquired  by  the  con¬ 
tractor,  which  are  owned  or  controlled  by 
the  contractor  at  any  time  through  comple¬ 
tion  of  this  contract  and  which  are  incorpo¬ 
rated  or  embodied  in  the  construction  of  the 
facility  or  which  are  utilized  in  the  oper¬ 
ation  of  the  facility  or  which  cover  articles, 
materials,  or  products  manufactured  at  the 
facility  (1)  to  practice  or  to  have  practiced 
by  or  for  the  Government  at  the  facility, 
and  (2)  to  transfer  such  license  with  the 
transfer  of  that  facility.  The  acceptance  or 
exercise  by  the  Government  of  the  afore¬ 
said  rights  and  license  shall  not  prevent  the 
Government  at  any  time  from  contesting 
the  enforceability,  validity  or  scope  of,  or 
title  to,  any  rights  or  patents  herein  li¬ 
censed. 

§  9-9.107-6  Clause  for  contracts  (short 
form). 

The  following  clause  may  be  used  in¬ 


stead  of  the  clause  of  §  9-9.107-5(a)  In 
contracts  for  basic  or  applied  research 
where  the  contractor  is  a  nonprofit  or 
educational  institution  and  in  special 
situations  including  consultant  con¬ 
tracts.  This  clause  shall  not  be  used  in 
long  term  consultancy  arrangements 
for  work  in  DOE  programs  providing 
opportunities  for  specialized  work  ex¬ 
perience  at  DOE-owned  facilities  for 
scientific,  engineering,  and  other  em¬ 
ployees  of  private  firms  and  institu¬ 
tions  engaged  in  civilian  applications 
of  atomic  energy.  In  such  instances 
consult  patent  counsel.  Also  this 
clause  is  not  to  be  used  in  contracts 
calling  for  the  operation  of  Govern¬ 
ment-owned  facilities,  or  contract  in 
which  an  advance  w’aiver  has  been 
granted,  or  other  special  contracts 
such  as  those  for  the  conduct  of  major 
long-term  continuing  programs  or 
basic  agreements  providing  for  the  as¬ 
signments  of  new  tasks  from  time  to 
time  by  mutual  agreements. 

Patent  Rights  (Short  Form) 

(a)  Definitions.  (1)  "Subject  invention” 
means  any  invention  or  discovery  of  the 
contractor  conceived  or  first  actually  re¬ 
duced  to  practice  in  the  course  of  or  under 
this  contract,  and  includes  any  art.  method, 
process,  machine,  manufacture,  design,  or 
composition  of  matter,  or  any  new  and 
useful  improvement  thereof,  or  any  variety 
of  patents,  whether  patented  or  unpatented, 
under  the  patent  laws  of  the  United  States 
of  America  or  any  foreign  country, 

(2)  “Patent  counsel”  means  the  DOE 
patent  counsel  assisting  the  procuring  activ¬ 
ity. 

(b)  Invention  disclosures  and  reports. 

(1)  The  contractor  shall  furnish  the 
patent  counsel  (with  notification  by  patent 
counsel  to  the  contracting  officer): 

(1)  A  written  report  containing  full  and 
complete  technical  information  concerning 
each  subject  invention  within  6  months 
after  conception  or  first  actual  reduction  to 
practice  but  in  any  event  prior  to  any  on 
sale,  public  use.  or  public  disclosure  of  such 
invention  known  to  the  contractor.  The 
report  shall  identify  the  contract  and  inven¬ 
tor  and  shall  be  sufficiently  complete  in 
technical  detail  and  appropriately  illustrat¬ 
ed  by  sketch  or  diagram  to  convey  to  one 
skilled  in  the  art  to  which  the  invention  per¬ 
tains  a  clear  understasnding  of  the  nature, 
purpose,  operation,  and  to  the  extent 
known,  the  physical,  chemical,  biological,  or 
electrical  characteristics  of  the  invention; 

(ii)  Upon  request,  but  not  more  than  an¬ 
nually,  interim  reports  on  an  DOE-approved 
form  listing  subject  inventions  for  that 
period  and  certifying  that  all  subject  inven¬ 
tions  have  been  disclosed  or  that  there  were 
no  such  inventions;  and 

(iii)  A  final  report  on  an  DOE-approved 
form  within  3  months  after  completion  of 
the  contract  work  listing  all  subject  inven¬ 
tions  and  certifying  that  all  subject  inven¬ 
tions  have  been  disclosed  or  that  there  were 
no  such  inventions. 

(2)  The  contractor  agrees  that  the  Gov¬ 
ernment  may  duplicate  and  disclose  subject 
invention  disclosures  and  all  other  reports 
and  papers  furnished  or  required  to  be  fur¬ 
nished  pursuant  to  the  contract. 

(c)  Allocation  of  principal  rights. 

( 1 )  Assignment  to  the  Government 

The  contractor  agrees  to  assign  to  the 
Government  the  entire  right,  title,  and  in¬ 
terest  throughout  the  world  in  and  to  each 
subject  invention,  except  to  the  extent  that 


rights  are  retained  by  the  contractor  under 
paragraphs  (c)(2)  and  (d)  of  this  clause. 

(2)  Greater  rights  determination. 

The  contractor,  or  the  employee-inventor 
with  authorization  of  the  contractor,  may 
request  greater  rights  than  the  nonexclu¬ 
sive  license  and  the  foreign  patent  rights 
provided  in  paragraph  (d)  of  this  clause  on 
identified  inventions  in  accordance  with  the 
procedure  and  criteria  of  41  CFR  §  9-9.109- 
6.  A  request  for  a  determination  of  whether 
the  contractor  or  the  employee-inventor  is 
entitled  to  retain  such  greater  rights  must 
be  submitted  to  the  patent  counsel  (with  no¬ 
tification  by  patent  counsel  to  the  contract¬ 
ing  officer)  at  the  time  of  the  first  disclo¬ 
sure  of  the  invention  pursuant  to  paragraph 

(b) (1)  of  this  clause  or  not  later  than  9 
months  after  conception  or  first  actual  re¬ 
duction  to  practice,  whichever  occurs  first, 
or  such  longer  period  as  many  be  authorized 
by  the  patent  counsel  (with  notification  by 
patent  counsel  to  the  contracting  officer) 
for  good  cause  shown  in  writing  by  the  con¬ 
tractor.  The  information  to  be  submitted 
for  a  greater  rights  determination  is  speci¬ 
fied  in  41  CFR  §  9-9.109-6(e). 

(d)  Minimum  rights  to  the  contractor. 

The  contractor  reserves  a  revocable,  non¬ 
exclusive,  paid-up  license  in  each  patent  ap¬ 
plication  filed  in  any  country  on  a  subject 
invention  and  any  resulting  patent  in  which 
the  Government  acquires  title.  Revocation 
shall  be  in  accordance  with  the  procedure  of 
paragraphs  (c)(2)  and  (3)  of  the  clause  in  41 
CFR  §  9-9.107-5(a).  The  contractor  also  has 
the  right  to  request  foreign  rights  in  accor¬ 
dance  with  the  procedures  of  paragraphs 

(c) (4)  of  the  clause  in  41  CFR  §  9-9.107-5(a). 

(e)  Employees  and  subcontractor  agree¬ 
ments. 

Unless  otherwise  authorized  in  writing  by 
the  contracting  officer,  the  contractor  shall: 

(1)  Obtair  patent  agreements  to  effectu¬ 
ate  the  provisions  of  the  Patent  Rights 
clause  from  all  persons  who  perform  any 
part  of  the  work  under  this  contract  except 
nontechnical  personnel,  such  as  clerical  em¬ 
ployees  and  manual  laborers. 

(2)  Unless  otherwise  authorized  or  direct¬ 
ed  by  the  contracting  officer,  the  contractor 
shall  include  the  Patent  Rights  clause  of  41 
CFR  §  9-9.107-5(a)  or  41  CFR  §  9-9.107-6,  as 
appropriate,  modified  to  identify  the  parties 
in  any  subcontract  hereunder  having  as  a 
purpose  the  conduct  of  research  develop¬ 
ment  or  demonstration  work;  and 

(3)  Promptly  notify  the  contracting  offi¬ 
cer  in  writing  upon  the  award  of  any  sub¬ 
contract  containing  a  Patent  Rights  clause 
by  identifying  the  subcontractor,  the  work 
to  be  performed  under  the  subcontract,  and 
the  dates  of  award  and  estimated  comple¬ 
tion.  Upon  the  request  of  the  contracting  of¬ 
ficer  the  contractor  shall  furnish  a  copy  of 
the  subcontract  to  such  requester. 

(f)  Atomic  energy. 

(1)  No  claim  for  pecuniary  award  or  com¬ 
pensation  under  the  provisions  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
shall  be  asserted  by  the  contractor  or  its 
employees  with  respect  to  any  inventions  or 
discovery  made  or  conceived  in  the  course  of 
or  under  this  contract. 

(2)  Except  as  otherwise  authorized  in  writ¬ 
ing  by  the  contracting  officer,  the  contrac¬ 
tor  will  obtain  patent  agreements  to  effectu¬ 
ate  the  provisions  of  paragraph  (f)(1)  of  the 
clause  from  all  persons  who  perform  any 
part  of  the  work  under  this  contract,  except 
nontechnical  personnel,  such  as  clerical  em¬ 
ployees  and  manual  laborers. 

(g)  Publication. 

In  order  that  information  concerning  sci¬ 
entific  or  technical  developments  conceived 
or  first  actually  reduced  to  practice  in  the 
course  of  or  under  the  contract  is  not  pre¬ 
maturely  published  so  as  to  adversely  affect 
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patent  interest  of  DOE,  the  contractor 
agrees  to  submit  to  the  patent  counsel  for 
patent  review  a  copy  of  each  paper  60  days 
prior  to  its  intended  publication  date.  The 
contractor  may  publish  such  information 
after  of  a  60-day  period  following  such  sub¬ 
mission  or  prior  thereto  if  specifically  ap¬ 
proved  by  patent  counsel,  unless  the  con¬ 
tractor  is  informed  that  in  order  to  protect 
patentable  subject  matter,  publication  must 
be  further  delayed. 

§9-9.107-7  Foreign  contracts.  ' 

The  clauses  authorized  for  contracts 
in  §  9-9.107-5(a)  and  §9-9.107-6  may 
be  modified  by  the  contracting  officer 
in  consultation  with  patent  counsel  to 
meet  the  requirements  peculiar  to  for¬ 
eign  procurement. 

§  9-9.108  [Reserved] 

§9-9.109  Administration  of  patent 
clauses. 

§  9-9.109-1  Patents  rights  follow-up. 

It  is  important  that  the  Government 
and  the  contactor  know  and  exercise 
their  rights  in  inventions  conceived  or 
first  actually  reduced  to  practice  in 
the  course  of  or  under  Government 
contracts  in  order  to  ensure  their  ex¬ 
peditious  availability  to  the  public,  to 
enable  the  Government,  the  contrac¬ 
tor,  and  the  public  to  avoid  unneces¬ 
sary  payment  of  royalties  and  to 
defend  themselves  against  claims  and 
suits  for  patent  infringement.  To 
attain  these  ends,  contracts  having 
Patent  Rights  clauses  should  be  so  ad¬ 
ministered  that: 

(a)  Inventions  are  identified,  .  dis¬ 
closed,  and  reported  as  required  by  the 
contract  claims; 

(b)  The  rights  of  the  Government  in 
such  inventions  are  established; 

(c)  When  appropriate,  patent  appli¬ 
cations  are  timely  filed  and  prosecuted 
by  the  contractor,  the  inventor,  or  by 
the  Government  as  appropriate; 

(d)  The  filing  of  patent  applications 
is  documented  by  formal  instruments 
such  as  licenses  or  assignments;  and 

(e)  Expeditious  commercial  utiliza¬ 
tion  of  such  inventions  is  achieved. 

§  9-9.109-  2  Follow-up  by  contractor. 

(a)  The  Patent  Rights  clause  re¬ 
quires  contractors  to  establish  and 
maintain  effective  procedures  to 
ensure  that  inventions  made  under  the 
contract  are  identified,  disclosed,  and 
when  appropriate,  patent  applications 
filed,  and  that  the  Governments’ 
rights  therein  are  established  and  pro¬ 
tected.  When  it  is  determined  after 
the  award  of  a  contract  that  the  con¬ 
tractor  or  subcontractor  may  not  have 
a  clear  understanding  of  the  rights 
and  obligations  of  the  parties  under  a 
Patent  Rights  clause,  a  post  award  ori¬ 
entation  conference  or  letter  should 
be  used  by  DOE  to  explain  these 
rights  and  obligations.  When  review¬ 
ing  a  contractor’s  procedures,  particu¬ 
lar  attention  shall  be  given  to  ascer¬ 
taining  their  effectiveness  for  identify¬ 
ing  and  disclosing  inventions. 

(b)  A  qualified  representative  of  the 
contractor  shall  furnish  to  the  patent 


counsel  (with  notification  by  patent 
counsel  to  the  contracting  officer)  in¬ 
terim  reports  upon  request,  and,  upon 
completion  of  the  contract  work,  a 
final  report  setting  forth; 

(1)  A  list  of  all  subject  inventions 
made  during  the  reporting  period; 

(2)  A  certification  that  all  subject  in¬ 
ventions  have  been  disclosed  or  that 
there  were  no  such  inventions,  and 
that  the  contractor’s  procedures  for 
identifying  and  disclosing  inventions 
have  been  followed  throughout  the 
period: 

(3)  A  list  of  all  subcontracts  entered 
into  during  the  reporting  period  which 
contain  a  Patent  Right  clause,  togeth¬ 
er  with  copies  of  such  subcontracts  (if 
not  earlier  furnished,  to  DOE),  or  a 
statement  that  there  were  no  such 
subcontracts. 

(c)  Ordinarily,  inventions  and  discov¬ 
eries  will  be  reported  on  a  form  desig¬ 
nated  by  patent  counsel.  Reporting  of 
inventions  promptly  and  before  the 
completion  of  the  work  under  the  re¬ 
spective  contracts  will  aid  patent  clear¬ 
ance.  Submission  of  annual  interim  re¬ 
ports  where  contracts  cover  an  ex¬ 
tended  period,  will  also  facilitate  the 
disposition  of  patent  matters  and  ex¬ 
pedite  the  issuance  of  final  patent 
clearance. 

§  9-9.109-3  Follow-up  by  Government 

(a)  With  respect  to  each  contract, 
subcontract,  or  other  agreement  under 
their  jurisdiction,  the  heads  of  procur¬ 
ing  activities  are  responsible: 

(1)  For  assuring  compliance  with  the 
provisions  of  Part  9-9  in  executing  or 
approving  any  contracts;  subcontracts, 
other  agreements,  understandings,  or 
other  arrangements,  or  any  supple¬ 
ments  thereto.  The  patent  counsel  as¬ 
sisting  their  activity  should  be  consult¬ 
ed  to  ensure  that  only  authorized  de¬ 
parture  is  made  from  the  require¬ 
ments  set  forth  in  these  regulations 
and  that  all  substantive  and  procedur¬ 
al  rights  required  by  section  152  of  the 
Atomic  Energy  Act  of  1954,  as  amend¬ 
ed,  or  section  9  of  the  Federal  Nonnu¬ 
clear  Energy  Research  and  Develop¬ 
ment  Act  of  1974,  are  obtained;, 

(2)  For  transmitting  the  information 
requested  on  the  Patent  Information 
Sheet  to  the  Assistant  General  Coun¬ 
sel  for  Patents; 

(3)  For  reviewing,  in  consultation 
with  the  contractor,  subcontractor,  or 
vendor,  arrangements  for  obtaining 
adequate  patent  agreements  from  em¬ 
ployees  and  others  performing  work 
under  any  contract,  subcontract,  or 
other  agreements  containing  patent 
provisions  in  favor  of  the  Government. 
(The  form  of  such  patent  agreement 
actually  in  use  or  proposed  for  use 
shall  be  forwarded  for  approval  to  the 
patent  counsel  assisting  the  procuring 
activity.) 

(4)  For  forwarding  a  notice  of  com¬ 
pletion  or  termination  of  the  work  and 
a  request  for  patent  clearance  to  the 
Assistant  General  Counsel  for  Patents 
for  each  contract,  subcontract,  or 
other  agreement  containing  patent 


provisions  giving  rise  to  rights  in  the 
Government;  and 

(5)  For  withholding  payments  due  to 
contractors  in  accordance  with  para¬ 
graph  (i)  of  the  Patent  Rights  clause 
of  §  9-9.107-5(a)  until,  in  the  case  of 
interim  reports,  a  determination  has 
been  made  in  consultation  with  patent 
counsel  that  existing  deficiencies  have 
been  corrected  or  that  delivery  of  all 
reports,  disclosures,  and  other  infor¬ 
mation  have  been  made,  or,  in  the  case 
of  final  reports,  receipt  of  written 
patent  clearance  certification  from  the 
Assistant  General  Counsel  for  Patents. 

(b)  The  Assistant  General  Counsel 
for  Patents,  upon  receipt  of  the  DOE- 
approved  Patent  Information  Sheet, 
will  assign  the  patent  responsibility 
and  notify  the  person  who  transmits 
the  information  sheet  of  the  patent 
counsel  assigned  to  conduct  the  patent 
surveillance  of  the  reported  contract, 
subcontract,  or  other  agreement.  Upon 
receipt  of  the  notice  of  completion  or 
termination  as  provided  in  paragraph 
(a)(4)  of  this  section  a  notice  of  patent 
clearance  will  be  issued  by  the  Assis¬ 
tant  General  Counsel  for  Patents 
when  there  has  been  to  his  best  knowl¬ 
edge  and  belief  compliance  with  the 
patent  provisions. 

(c)  The  patent  counsel  assigned  to 
assist  the  procuring  activity  wrill  assist 
contracting  officers  in  selecting  and 
negotiating  patent  provisions,  and  in 
the  case  of  field  procuring  activities, 
will  coordinate  such  assistance  with 
the  Chief  Counsel  in  accordance  with 
established  local  procedures.  Patent 
counsel  will  generally  submit  Patent 
Information  sheets  and  otherwise 
assist  heads  of  procuring  activities, 
contractors,  contracting  officers,  sub¬ 
contractors  and  vendors  in:  reporting 
of  inventions  and  discoveries;  review¬ 
ing  and  providing  patent  clearance 
propr  to  publication  or  release  of  re¬ 
ports  and  proposed  technical  articles 
and  prior  to  public  release  or  disclo¬ 
sure  of  information  regarding  scientif¬ 
ic  and  technical  developments  made  in 
the  course  of  or  under  the  contract; 
handling  claims  for  patent  and  copy¬ 
right  infringement;  the  preparation  of 
certificates  to  initiate  patent  clear¬ 
ance;  and  the  handling  of  other  patent 
matters. 

(d)  Patent  application  filing  and  de¬ 
termination  of  rights  to  inventions 
and  discoveries.  The  Assistant  Gener¬ 
al  Counsel  for  Patents  or  designee 
shall: 

(1)  Make  the  determination  that  in¬ 
ventions  reported  under  subparagraph 

(e)(2)(i)  of  the  Patent  Rights  clause 
are  Subject  Inventions  under  the  con¬ 
tract; 

(2)  Determine  whether  and  where 
patent  protection  will  be  obtained  on 
inventions; 

(3)  Represent  DOE  before  domestic 
and  foreign  patent  offices; 

(4)  Accept  assignments  and  instru¬ 
ments  confirmatory  of  the  Govern¬ 
ment’s  rights  to  inventions;  and 

(5)  Represent  DOE  in  patent  and 
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other  intellectual  property  matters  in¬ 
cluding  those  under  these  regulations. 

§9-9.109-4  Remedies. 

If  a  contractor  operating  under  a 
Patent  Rights  clause  fails  to  establish, 
maintain,  or  follow  effective  proce¬ 
dures  for  identifying  and  disclosing  in¬ 
ventions  as  required  by  the  Patent 
rights  clasue  or  fails  to  correct  any  de¬ 
ficiency  after  notice  thereof,  the  con¬ 
tracting  officer  may  require  the  con¬ 
tractor  to  make  available  for  examina¬ 
tion  books,  records,  and  documents  re¬ 
lating  to  inventions  in  the  same  field 
of  technology  as  the  contract  to 
enable  an  agency  determination  of 
whether  there  are  such  inventions, 
and  may  invoke  the  withholding  of 
payments  provision  if  a  contractor 
fails  to  disclose  an  invention  deemed 
by  DOE  to  be  a  subject  invention. 

§9-9.109-5  Conveyance  of  invention 
rights  acquired  by  the  Government. 

Whenever  the  Government  acquires 
the  entire  rights,  title,  and  interest  in 
an  invention  pursuant  to  a  contract  or 
by  operation  of  law,  assignments  shall 
be  obtained  from  the  inventor  to  the 
Government  with  the  consent  of  the 
contractors,  to  perfect  or  confirm  the 
Government’s  rights,  The  form  of  con¬ 
veyance  of  title  from  the  inventor  to 
the  contractor  must  be  legally  suffi¬ 
cient  to  convey  the  rights  the  contrac¬ 
tor  as  required  to  convey  to  the  Gov¬ 
ernment. 

§  9-9.109-6  Waivers. 

(a)  General. The  head  of  the  agency 
or  designee  may  waive  all  or  any  part 
of  the  rights  of  the  United  States 
(other  than  certain  rights  prescribed 
in  paragraph  (i)  of  this  section)  With 
respect  to  any  invention  or  class  of  in¬ 
ventions  made  or  which  may  be  made 
by  any  person  or  class  of  persons  in 
the  course  of  or  under  any  contract  of 
DOE,  if  it  is  determined  that  the  inter¬ 
ests  of  the  United  States  and  the  gen¬ 
eral  public  as  set  forth  in  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2182),  and  the  Federal  Nonnu¬ 
clear  Energy  Research  and  Develop¬ 
ment  Act  of  1974  (42  U.S.C.  5908),  will 
best  be  served  by  such  waivers.  In 
making  such  determinations,  the  head 
of  the  agency  or  designee  shall  have 
the  following  objectives: 

(1)  Making  the  benefits  of  the 
energy  research,  development,  and 
demonstration  program  widely  avail¬ 
able  to  the  public  in  the  shortest  prac¬ 
ticable  time; 

(2)  Promoting  the  commercial  utili¬ 
zation  of  such  inventions; 

(3)  Encouraging  participation  by  pri¬ 
vate  persons  in  DOE’S  energy  re¬ 
search,  development,  and  demonstra¬ 
tion  program;  and 

(4)  Fostering  competition  and  pre¬ 
venting  undue  market  concentration 
or  the  creation  or  maintenance  of 
other  situations  inconsistent  with  the 
antitrust  laws. 

If  it  is  not  possible  to  attain  each  of 
these  objectives  immediately  and  si¬ 


multaneously  for  any  one  waiver  de¬ 
termination,  the  head  of  the  agency  or 
designee  will  seek  to  reconcile  these 
objectives  in  light  of  the  overall  pur¬ 
poses  of  the  DOE  patent  policy  which 
is  governed  by  section  152  of  the 
Atomic  Energy  Act  of  1954,  as  amend¬ 
ed,  and  section  9  of  the  Federal  Non¬ 
nuclear  Energy  Research  and  Develop¬ 
ment  Act  of  1974.  Over  time,  however, 
the  application  of  this  waiver  policy  is 
expected  to  attain  each  of  these  objec¬ 
tives.  In  addition  to  the  patent  policies 
provided  by  legislation,  and  where  not 
inconsistent  therewith,  the  waiver  de¬ 
terminations  will  also  be  guided  by  the 
revised  Presidential  Memorandum  and 
Statement  of  Government  Patent 
Policy  issued  August  23,  1971  (36  FR 
16887-16892). 

(b)  Advance  waiver.  In  determining 
whether  a  waiver  to  the  contractor  at 
the  time  of  contracting  will  best  serve 
the  interests  of  the  United  States  and 
the  general  public,  the  head  of  the 
agency  or  designee  shall,  as  a  mini¬ 
mum  specifically  include  as  consider¬ 
ations  the  following: 

(1)  The  extent  to  which  the  partici¬ 
pation  of  the  contractor  will  expedite 
the  attainment  of  the  purposes  of  the 
program; 

(2)  The  extent  to  which  a  waiver  of 
all  or  any  part  of  such  rights  in  any  or 
all  fields  of  technology  is  needed  to  be 
secure  the  participation  of  the  particu¬ 
lar  contractor; 

(3)  The  extent  to  which  the  work  to 
be  performed  under  the  contract  is 
useful  in  the  production  or  utilization 
of  special  nuclear  material  or  atomic 
energy; 

(4)  The  extent  to  which  the  contrac¬ 
tor’s  commercial  position  may  expe¬ 
dite  utilization  of  the  research,  devel¬ 
opment  and  demonstration  program 
results; 

(5)  The  extent  to  which  the  Govern¬ 
ment  has  contributed  to  the  field  of 
technology  to  be  funded  under  the 
contract; 

(6)  The  purpose  and  nature  of  the 
contract,  including  the  intended  use  of 
the  results  development  thereunder; 

(7)  The  extent  to  which  the  contrac¬ 
tor  has  made  or  will  make  substantial 
investment  of  financial  resources  or 
technology  developed  at  the  contrac¬ 
tor’s  private  expense  which  will  direct¬ 
ly  benefit  the  work  to  be  performed 
under  the  contract; 

(8)  The  extent  to  which  the  field  of 
technolgy  to  be  funded  under  the  con¬ 
tract  has  been  developed  at  the  con¬ 
tractor’s  private  expense; 

(9)  The  extent  to  which  the  Govern¬ 
ment  intends  to  further  develop  to  the 
point  of  commercial  utilization  the  re¬ 
sults  of  the  contract  effort; 

(10)  The  extent  to  which  the  con¬ 
tract  objectives  are  concerned  with  the 
public  health,  public  safety,  or  public 
welfare; 

(11)  The  likely  effect  of  the  waiver 
on  competition  and  market  concentra¬ 
tion; 

(12)  In  the  case  of  a  nonprofit  educa¬ 
tional  institution,  the  extent  to  which 


such  institution  has  a  technology 
transfer  capability  and  program  ap¬ 
proved  by  the  head  of  the  agency  or 
designee  as  being  consistent  with  the 
applicable  policies  of  this  section;  and 

(13)  The  small  business  status  of  the 
contractor. 

(c)  Waiver  of  identified  inventions. 
In  determining  whether  a  waiver  to 
the  contractor  or  inventor  of  rights  to 
an  identified  invention  will  best  serye 
the  interests  of  the  United  States  and 
the  general  public,  the  head  of  the 
agency  or  designee  shall,  as  a  mini¬ 
mum.  specifically  include  as  consider¬ 
ations  the  following: 

(1)  The  extent  to  which  such  waiver 
is  a  reasonable  and  necessary  incentive 
to  call  forth  private  risk  capital  for 
the  development  and  commercializa¬ 
tion  of  the  invention: 

(2)  The  extent  to  which  the  plans, 
intentions,  and  ability  of  the  contrac¬ 
tor  or  inventor  will  obtain  expeditious 
commercialization  of  such  invention; 

(3)  The  extent  to  which  the  inven¬ 
tion  is  useful  in  the  production  or  uti¬ 
lization  of  special  nuclear  material  or 
atomic  energy; 

(4)  The  extent  to  which  the  Govern¬ 
ment  has  contrtibuted  to  the  field  of 
technology  of  the  invention: 

(5)  The  purpose  and  nature  of  the 
invention,  including  the  anticipated 
use  thereof; 

(6)  The  extent  to  which  the  contrac¬ 
tor  has  made  or  will  make  substantial 
investment  of  financial  resources  or 
technology  developed  at  the  contrac¬ 
tor’s  private  expense  which  will  direct¬ 
ly  benefit  the  commercialization  of 
the  inventor; 

(7)  The  extent  to  which  the  field  of 
technology  of  the  invention  has  been 
developed  at  the  contractor’s  expense; 

(8)  The  extent  to  which  Government 
intends  to  further  develop  the  inven¬ 
tion  to  the  point  of  commercial  utiliza¬ 
tion; 

(9)  The  extent  to  which  the  inven¬ 
tion  is  concerned  with  the  public 
health,  public  safety,  or  public  wel¬ 
fare; 

(10)  The  likely  effect  of  the  waiver 
on  competition  and  market  concentra¬ 
tion; 

(11)  In  the  case  of  a  nonprofit  educa¬ 
tional  institution,  the  extent  to  which 
such  institution  has  a  technology 
transfer  capability  and  program  ap¬ 
proved  by  the  head  of  the  agency  or 
designee  as  being  consistent  with  the 
applicable  policies  of  this  section;  and 

(12)  The  small  business  status  of  the 
contractor. 

(d)  Procedures.  (1)  All  waiver  deter¬ 
minations  shall  be  initiated  by  a  writ¬ 
ten  request.  Such  requests  may  be  sub¬ 
mitted  by  existing  or  potential  con¬ 
tractors  in  the  case  of  requests  for  an 
advance  waiver  and  by  contractors  or 
employee-inventors  in  the  case  of  re¬ 
quests  for  waiver  for  identified  inven¬ 
tions.  A  request  for  an  advance  waiver 
may  also  be  made  for  an  identified  in¬ 
vention  which  has  already  been  con¬ 
ceived  and  which  reasonably  may  be 
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first  actually  reduced  to  practice  in 
the  course  of  or  under  a  DOE  con¬ 
tract.  Such  waiver  requests  must  in¬ 
clude  a  copy  of  the  patent  or  patent 
application  covering  the  identified  in¬ 
vention. 

(2)  A  request  for  an  advance  waiver 
shall  be  submitted  to  the  contracting 
officer  or  to  contractors  for  their  sub¬ 
contractors  at  any  time  prior  to  execu¬ 
tion  of  the  contract  or  within  thirty 
days  thereafter,  but  should  normally 
be  submitted  as  part  of  the  contract 
proposal.  Advance  waivers  may  also  be 
requested  where  the  purpose  or  scope 
of  work  of  an  existing  contract  is  to  be 
substantially  altered.  When  advance 
waivers  are  granted,  the  rights  set 
forth  in  paragraphs  (b),  (c),  and  (d)  of 
the  clause  of  §  9-9.107-5(a)  should  be 
modified  to  conform  to  the  waiver 
granted. 

(3)  A  request  for  waiver  (other  than 
advance  waivers)  for  an  identified  in¬ 
vention  shall  be  submitted  to  the 
patent  counsel  (with  notification  by 
patent  counsel  to  the  contracting  offi¬ 
cer)  at  the  time  the  invention  is  re¬ 
ported  to  DOE,  or  not  later  than  nine 
months  after  conception  or  first  actual 
reduction  to  practice,  whichever 
occurs  first,  or  such  longer  period  as 
may  be  authorized  by  the  patent  coun¬ 
sel  (with  notification  by  patent  coun¬ 
sel  to  the  contracting  officer)  for  good 
cause  shown  in  writing  by  the  contrac¬ 
tor  or  inventor. 

(4)  All  requests  for  waiver  received 
by  DOE  or  its  contractors  will  be  for¬ 
warded  promptly  to  the  patent  coun¬ 
sel  assisting  the  procuring  activity,  to¬ 
gether  with  any  reference  or  support¬ 
ing  documents  provided  by  the  reques¬ 
tor  and  any  documents  or  comments 
provided  by  the  staff  of  the  activity.  If 
the  request  for  waiver  appears  to  con¬ 
tain  insufficient  information,  the 
patent  counsel  may  seek  additional  in¬ 
formation  from  the  requestor  to  sup¬ 
plement  the  request  and  may  also  seek 
additional  information  from  other 
sources  The  patent  counsel  will  thor¬ 
oughly  analyze  the  request  in  view  of 
each  cf  the  objectives  and  consider¬ 
ations  set  forth  in  this  §  9-9.109-6  and 
shall  also  consider  the  overall  rights 
obtained  by  the  Government  in  the 
patent,  copyright,  and  data  clauses  of 
the  contract.  Where  it  appears  that  a 
lesser  part  of  the  rights  of  the  United 
States  than  requested  would  be  more 
appropriate  in  view  of  the  policies  set 
forth  in  this  §  9-9.109-6,  the  patent 
counsel  should  attempt  to  negotiate  a 
compromise  acceptable  to  bcth  the  re¬ 
questor  and  DOE. 

(5)  The  patent  counsel  will  prepare 
and  recommend  a  st  atement  of  consid¬ 
erations  setting  forth  the  rationale  for 
either  accepting  or  rejecting  the 
waiver  request.  While  the  statement 
need  not  make  specific  findings  as  to 
each  and  every  consideration  of  para¬ 
graph  (b)  or  (c)  of  this  section,  it  will 
cover  those  that  raise  significant 
issues  and  those  that  are  decisive,  and 
it  will  explain  the  basis  for  the  recom¬ 
mended  determination.  There  may  be 


occasions  when  the  application  of  the 
various  considerations  in  (b)  or  (c)  of 
this  section  to  a  particualr  case  could 
cause  conflicting  results,  and  in  those 
instances  the  differences  will  be  recon¬ 
ciled  giving  due  regard  to  the  overall 
policies  set  forth  in  this  §9-9.109-6. 
Field  patent  counsel  will  coordinate 
actions  on  advance  waivers  with  the 
Chief  Counsel  of  the  field  procuring 
activity  concerned  as  required  by  local 
procedures. 

(6)  The  statement  shall  be  forward¬ 
ed  to  the  Assistant  General  Counsel 
for  Patents  to  serve  as  a  recommended 
basis  for  the  waiver  determination. 
The  Assistant  General  Counsel  for 
Patents  will  also  obtain  comments 
from  the  appropriate  DOE  program 
organization  to  assist  the  head  of  the 
agency  or  designee  in  the  waiver  deter¬ 
mination.  In  situations  where  time 
does  not  permit  a  delay  in  contract  ne¬ 
gotiations  for  the  preparation  and 
mailing  of  a  full  written  statement, 
field  patent  counsel  may  submit  a  rec¬ 
ommendation  on  the  waiver  verbally 
to  the  Assistant  General  Counsel  for 
Patents  and  request  a  verbal  determi¬ 
nation  from  the  head  of  the  agency  or 
designee.  Such  action  shall  be  prompt¬ 
ly  confirmed  in  writing. 

(7)  In  making  waiver  determinations, 
the  head  of  the  agency  or  designee 
shall  objectively  review  all  requests 
for  waiver  in  view  of  the  objectives 
and  considerations  set  forth  in  this 
§9-9.109-6.  If  this  determination  and 
the  rationale  therefor  is  not  accurate¬ 
ly  reflected  in  the  recommended  state¬ 
ment  of  considerations,  a  new  state¬ 
ment  shall  be  prepared. 

(8)  Where  the  request  for  advance 
waiver  has  not  been  approved  prior  to 
the  effective  date  of  the  contract  and 
the  terms  and  conditions  of  the  waiver 
have  thus  not  been  made  a  part  of  the 
contract,  the  contracting  officer  shall 
promptly  notify  the  requestor  by 
letter  of  the  determination  of  the 
head  of  the  agency  or  designee,  and 
the  basis  therefor.  If  the  advance 
waiver  is  approved,  the  letter  shall 
state  the  scope,  terms,  and  conditions 
of  such  waiver.  Wrhere  the  terms  and 
conditions  of  an  approved  advance 
waiver  have  not  been  made  a  part  of 
the  contract,  the  letter  shall  inform 
the  requestor  that  the  advance  waiver 
shall  be  effective  (a)  as  of  the  effective 
date  of  the  contract  for  an  advance 
waiver  of  inventions  identified,  i.e., 
conceived  prior  to  the  effective  date  of 
the  contract,  or  (b)  as  of  the  date  the 
invention  is  reported  with  an  election 
by  the  contractor  to  retain  rights 
therein,  i.e.,  for  an  invention  conceived 
or  first  actually  reduced  to  practice 
after  the  effective  date  of  the  con¬ 
tract:  provided  a  copy  of  the  letter  is 
signed  and  returned  to  the  contracting 
officer  by  the  requestor  acknowledg¬ 
ing  the  acceptance  of  the  scope,  terms 
and  conditions  of  the  advance  waiver. 
After  the  acceptance  by  the  contractor 
of  an  advance  waiver,  the  contracting 
officer  shall  cause  a  unilateral  no-cost 


modification  to  be  made  to  the  con¬ 
tract  incorporating  the  terms  and  con¬ 
ditions  of  the  waiver  in  lieu  of  previ¬ 
ous  patent  provisions.  Whenever  a  re¬ 
quested  determination  has  been 
denied,  the  requestor  may,  within 
thiry  days,  request  reconsideration. 
Such  a  request  shall  include  any  addi¬ 
tional  facts  and  rationale  not  previous¬ 
ly  submitted  which  support  the  re¬ 
quest.  Requests  for  reconsideration 
shall  be  submitted  and  processed  in  ac¬ 
cordance  with  the  procedures  set  forth 
in  paragraph  (d)  of  this  section. 

(e)  Content  of  waiver  requests.  (1) 
All  requests  for  waiver  shall  include 
the  following  information: 

(1)  The  requestor's  identification, 
business  address,  and,  if  represented 
by  counsel,  the  counsel’s  name  and  ad¬ 
dress: 

(ii)  An  identification  of  the  perti¬ 
nent  contract  or  proposed  contract 
and  a  copy  of  the  contract  statement 
of  work  or  a  non-proprietary  state¬ 
ment  which  fully  describes  the  pro¬ 
posed  work  to  be  performed; 

(iii)  The  nature  and  extent  of  waiver 
requested; 

(iv)  A  full  and  detailed  statement  of 
facts,  to  the  extent  known  by  or  avail¬ 
able  to  the  requestor,  directed  to  each 
of  the  considerations  set  forth  in  para¬ 
graph  (b)  or  (c)  of  this  section,  as  ap¬ 
plicable,  and  a  statement  applying 
such  facts  and  considerations  to  the 
policies  set  forth  in  paragraph  (a)  of 
this  section.  It  is  important  that  this 
submission  be  tailored  to  the  unique 
aspects  of  each  request  for  waiver,  and 
be  as  complete  as  feasible;  and 

(v)  The  signature  of  the  requestor  or 
authorized  representative  with  the  fol¬ 
lowing  statement: 

The  facts  set  forth  in  this  request  for 
waiver  are  within  the  knowledge  of  the  re¬ 
questor  and  are  submitted  with  the  inten¬ 
tion  that  the  head  of  the  agency  or  designee 
rely  on  them  in  reaching  the  waiver  deter¬ 
mination. 

(2)  Requests  for  waiver  identified  in¬ 
ventions  shall,  in  addition  to  items 
(l)(i)(v)  above,  include: 

(i)  The  full  names  of  all  inventors; 

(ii)  A  statement  of  whether  a  patent 
application  has  been  filed  on  the  in¬ 
vention,  together  with  a  copy  of  such 
application  if  filed,  or  if  not  filed,  a 
complete  description  of  the  inventor; 

(iii)  If  a  patent  application  has  not 
been  filed,  any  information  which  may 
indicate  a  potential  statutory  bar  to 
the  patenting  of  the  invention  under 
35  U.S.C.  102  or  a  statement  that  no 
such  bar  is  known  to  exist;  and 

(iv)  Where  the  requestor  is  the  in¬ 
ventor,  written  authorization  from  the 
applicable  contractor  or  subcontractor 
permitting  the  inventor  to  request  a 
waiver. 

(3)  Subject  to  DOE  regulations,  re¬ 
quirements,  and  restrictions  on  the 
treatment  of  proprietary  and  classified 
information,  all  material  submitted  in 
requests  for  waiver  or  in  support 
thereof  will  be  made  available  to  the 
public  after  a  determination  on  the 
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waiver  request  has  been  made,  regard¬ 
less  of  whether  a  waiver  is  granted. 
Accordingly,  requests  for  waiver 
should  not  contain  information  or 
data  that  the  requestor  is  not  willing 
to  have  made  public.  If  proprietary  or 
classified  inf onrva Lion  is  needed  to 
make  the  waiver  determination,  such 
information  shall  not  be  submitted 
unless  specifically  requested  by  the 
patent  counsel. 

(f)  Record  of  waiver  determinations. 
The  Assistant  General  Counsel  for 
Patents  shall  maintain  and  periodical¬ 
ly  update  a  publicly  available  record  of 
waiver  determinations. 

(g)  Waiver  situations  and  types  of 
waivers.  (1)  The  various  factual  situa¬ 
tions  which  are  appropriate  for  waiv¬ 
ers  cannot  be  categorized  precisely  in 
as  much  as  the  appropriateness  of  a 
waiver  will  depend  upon  the  manner 
in  which  the  considerations  set  forth 
in  paragraph  (b)  or  paragraph  (c)  of 
this  section  relate  to  the  facts  and  cir¬ 
cumstances  surrounding  the  particular 
contracting  situation  or  the  particular 
invention  in  order  to  best  achieve  the 
objectives  set  forth  in  paragraph  (a)  of 
this  section.  However,  some  examples 
where  waivers  might  be  appropriate 
are  in  the  following: 

(1)  Cost  sharing  contracts; 

<ii)  Situations  in  which  DOE  is  pro¬ 
viding  increased  funding  to  a  specific 
ongoing  privately  sponsored  research, 
development,  or  demonstration  pro¬ 
ject; 

(iii)  Situations  involving  the  private 
use  of  Government  facilities  and  the 
contractor  is  funding  all  or  a  part  of 
such  costs; 

(iv)  Situations  in  which  the  equities 
of  the  contractor  are  so  substantial  in 
relation  of  that  of  the  Government 
that  the  waiver  is  necessary  to  obtain 
the  participation  of  the  contractor; 
and 

(v)  Situations  involving  contracts 
with  small  business  concerning  their 
privately  developed  technology. 

(2)  As  stated  in  paragraph  (a)  of  this 
section,  waivers  may  be  granted  as  to 
all  or  any  part  of  the  rights  of  the 
United  States  to  an  invention  except 
for  certain  rights  as  set  forth  in  para¬ 
graph  (i)  in  this  section.  Accordingly, 
the  waiver  of  all  patent  rights  that  are 
inherent  to  an  invention,  rather  than 
part  of  the  rights,  will  not  necessarily 
be  appropriate.  The  scope  of  the 
waiver  will  depend  upon  the  relation¬ 
ship  of  the  contractual  situation  or 
identified  invention  to  the  consider¬ 
ations  set  forth  in  paragraph  (b)  or  (c) 
in  order  to  best  achieve  the  objectives 
set  forth  in  paragraph  (a)  of  this  sec¬ 
tion  For  examples,  waivers  may  be  re¬ 
stricted  to  a  particular  field  of  use  in 
which  the  contractor  has  substantial 
equities  or  a  commercial  position,  or 
restricted  to  those  uses  that  are  not 
the  primary  object  of  the  contract 
effort.  Waivers  may  also  be  limited  to 
particular  geographical  locations,  may 
be  made  effective  only  for  a  specified 
duration  of  time,  or  may  require  the 
contractor  to  license  others  at  reduced 


royalties  in  consideration  of  the  Gov¬ 
ernment's  contribution  to  the  re¬ 
search,  development  of  demonstration 
effort. 

(3)  In  advance  waivers  of  identified 
inventions,  the  invention  will  be 
deemed  to  be  a  subject  invention  and 
the  waiver  will  be  considered  as  being 
effective  as  of  the  effective  date  of  the 
contract.  This  will  be  true  regardless 
of  whether  the  identified  invention 
had  been  first  actually  reduced  to 
practice  prior  to  the  time  of  contract¬ 
ing  or  would  be  reduced  to  practice 
under  the  contract.  A  purpose  of  such 
waivers  i3  to  clarify  and  definitize  the 
rights  of  the  parties  to  such  inventions 
when  the  facts  surrounding  the  first 
actual  reduction  to  practice  prior  to  or 
during  the  contract  are  or  will  be  diffi¬ 
cult  to  establish. 

(h)  Waivers  to  educational  institu¬ 
tions.  (1)  Except  to  the  extent  that  a 
nonprofit  educational  institution  may 
be  engaged  as  a  contractor  operating  a 
Government-owned  facility  cr  under¬ 
taking  other  special  contracts,  the  fol¬ 
lowing  considerations  apply  to  grant 
ing  of  advance  and  identified  waivers 
to  educational  institutions  having  an 
approved  teclinology  transfer  program 
capability.  To  obtain  approval  of  its 
technology  transfer  program,  educa¬ 
tional  institutions  shall  forward  their 
requests  to  DOE  as  provided  in  para¬ 
graph  (2)  below'. 

(2)  A  nonprofit  educational  institu¬ 
tion  desiring  to  obtain  approval  of  its 
technology  transfer  program  and  ac¬ 
ceptability  shall  provide  the  agency 
with  the  following  information: 

(i)  General  information  concerning 
the  institution,  including; 

(a)  A  copy  of  its  articles  of  incorpor¬ 
ation; 

(b)  A  statement  of  the  institution's 
purpose  and  aims; 

(c)  A  statement  indicating  the  source 
of  the  institution’s  funds; 

(ii)  A  copy  of  the  institution’s  estab¬ 
lished  patent  policy,  together  with  the 
date  and  manner  of  its  adoption; 

(iii)  The  name,  title,  address,  and 
telephone  number  of  the  officer  re¬ 
sponsible  for  administration  of  patent 
and  invention  matters  and  a  descrip¬ 
tion  of  staffing  in  this  area,  including 
all  offices  which  contribute  to  the  in¬ 
stitution’s  patent  management  capa¬ 
bilities; 

(iv)  A  description  of  the  institution’s 
procedures  for  identifying  and  report¬ 
ing  inventions  and  a  description  of  the 
procedures  for  evaluation  of  such  in¬ 
ventions  for  inclusion  in  the  institu¬ 
tion's  promotional  program; 

(v)  A  copy  of  the  agreement  signed 
by  employees  engaged  in  research  and 
development,  indicating  their  obliga¬ 
tion  in  regard  to  inventions  conceived 
or  first  actually  reduced  to  practice  in 
the  course  of  their  assigned  duties; 

(vi)  A  copy  of  the  invention  report 
form  or  outlines  utilized  for  prepara¬ 
tion  of  invention  reports; 

(vii)  A  statement  of  whether  the  in¬ 
stitution  has  an  agreement  with  any 
patent  management  organizations  or 


consultants  and  a  copy  of  any  such 
agreements; 

(viii)  A  description  of  the  plans  and 
intentions  of  the  institution  to  bring 
to  the  marketplace  inventions  to 
which  it  retains  title,  including  a  de¬ 
scription  of  the  efforts  typically  un¬ 
dertaken  by  the  institution  to  license 
its  inventions. 

(ix)  A  description  of  the  institution’s 
past  patent  application  and  patent  li¬ 
censing  activities,  including  the  follow¬ 
ing: 

(a)  Number  of  inventions  reported  to 
the  institution  during  each  of  the  past 
10  years; 

(b)  Number  of  patent  applications 
filed  during  each  of  the  past  10  years’ 

(c)  Number  of  patents  obtained 
during  each  of  the  past  10  years; 

(d)  Number  of  exclusive  licenses 
issued  during  each  of  the  past  10 
years; 

(e)  Number  of  nonexclusive  licenses, 
other  than  those  to  sponsoring  Gov¬ 
ernment  agencies,  issued  during  each 
of  the  past  10  years 

(f)  Gross  royalty  income  during  each 
of  the  past  10  years  and 

(g)  A  general  description  of  royalties 
charged,  including  minimum  and 
maximum  royalty  rates; 

(x)  A  list  of  subsidiary  or  affiliate  in¬ 
stitutions  which  would  be  covered  by 
an  agreement  signed  by  ttie  institu¬ 
tion; 

(xi)  If  the  institution  is  a  subsidiary 
or  affiliate  organization,  the  name  of 
the  other  related  organization  and  a 
description  of  the  relationship; 

(xii)  The  amount  of  Government 
support  for  research  and  development 
activities  currently  being  administered 
by  the  institution,  giving  Government 
agency  and  breakdown; 

(xiii)  A  statement  of  the  institution’s 
policies  with  respect  to  the  sharing  of 
royalties  with  employees;  and 

(xiv)  A  description  of  the  uses  made 
of  any  net  income  generated  by  the  in¬ 
stitution’s  patent  management  pro¬ 
gram. 

(3)  Before  an  institution’s  technol¬ 
ogy  transfer  program  and  capabilities 
are  approved,  the  institution  shall 
have  a  technology  transfer  program 
which,  as  a  minimum  shall  include  the 
five  criteria  listed  below.  In  addition  to 
these  criteria,  consideration  will  be 
given  to  whether  or  not  other  Govern¬ 
ment  agencies  have  approved  an  insti¬ 
tutional  patent  agr  eement  with  the  re¬ 
questing  institution.  The  five  criteria 
are: 

(i)  An  established  patent  policy 
which  is  consistent  with  the  four 
policy  objectives  in  §  9-9.109-6(a)  and 
is  administered  on  a  continuous  basis 
by  an  officer  or  organization  responsi¬ 
ble  to  the  institution; 

(ii)  Agreements  with  employees  re¬ 
quiring  them  to  assign  to  the  institu¬ 
tion  or  its  designee  or  the  Government 
any  invention  conceived  or  first  actu 
ally  reduced  to  practice  by  them  in  the 
course  of  or  under  Government  con¬ 
tracts  and  awards  or  assurance  that 
such  agreements  are  obtained  prior  to 
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the  assignment  of  personnel  to  Gov-  the  contractor  or  inventor  shall  agree  submitting  the  invention  disclosure  if 
emment-supported  research  and  de-  to  convey  to  the  Government,  upon  re-  the  application  has  been  filed  previ- 

velopment  projects;  quest,  the  entire  right,  title  and  inter-  ously,  deliver  to  the  patent  counsel  a 

(iii)  Procedures  for  insuring  that  in-  est  in  any  subject  invention  in  any  for-  duly  executed  and  approved  instru- 

ventions  are  promptly  identified  and  eign  country  if  the  contractor  or  in-  ment  fully  confirmatory  of  all  rights 
timely  disclosed  to  the  officer  or  orga-  ventor,  as  appropriate:  to  which  the  Government  is  entitled, 

nization  administering  the  patent  (i)  Does  not  elect,  in  accordance  with  and  provide  DOE  an  irrevocable  power 

policy  of  the  institution;  paragraph  (iXl)  of  this  section,  to  to  inspect  and  make  copies  of  the 

(iv)  Procedures  for  insuring  that  in-  retain  such  rights  in  the  country;  or  patent  application  filed; 

ventions  disclosed  to  the  institution  (ii)  Fails  to  have  a  patent  application  (D)  Provide  the  patent  counsel  with 

are  evaluated  for  inclusion  in  the  insti-  filed  in  the  country  on  the  invention  a  copy  of  the  patent  within  2  months 

tution's  promotional  program;  and  in  accordance  with  paragraph  (i)(6)  of  after  a  patent  is  issued  on  the  applica- 

(v)  An  active  and  effective  promo-  this  section,  or  decides  not  to  continue  tion;  and 

tional  program  for  the  licensing  and  prosecution  or  to  pay  any  mainte-  (E)  Not  less  than  30  days  before  the 

marketing  of  inventions.  nance  fees  covering  the  invention.  To  expiration  of  the  response  period  for 

(4)  In  considering  approval  of  tech-  avoid  forfeitures  of  the  patent  applica-  any  action  required  by  the  Patent  and 

nology  transfer  programs  and  capabili-  tion  or  patent,  the  contractor  or  inven-  Trademark  Office,  notify  the  patent 
ties  in  connection  with  requests  for  ad-  tor  shall  notify  the  patent  counsel  not  counsel  of  any  decision  not  to  continue 
vance  waivers,  such  approval  shall  be  less  than  60  days  before  the  expiration  prosecution  of  the  application  and  de- 
considered  in  lieu  of  commercial,  man-  period  for  any  action  required  by  the  liver  to  the  patent  counsel  executed 
ufacturing,  and  marketing  capabilities  foreign  patent  office.  instruments  granting  the  Government 

which  normally  reside  in  industry.  (4)  Conveyances  requested  pursuant  a  power  of  attorney. 

Such  approval  shall  not  be  considered  to  paragraph  (i)  (2)  or  (3)  of  this  sec-  (iii)  For  each  invention  in  which  the 
sufficient  in  and  of  itself  as  justifying  tion  shall  be  made  by  delivering  to  the  contractor  initially  elects  pursuant  to 
the  granting  of  an  advance  waiver  to  patent  counsel  duly  executed  instru-  (i)(l)  of  this  section  not  to  retain  the 
an  institution.  Approval  of  the  grant  ments  and  such  other  papers  as  are  rights  waived,  the  contractor  shall 
of  an  advance  waiver  must  be  viewed  deemed  necessary  to  vest  in  the  Gov-  inform  the  patent  counsel  promptly  in 
in  light  of  the  considerations  of  §9-  emment  the  entire  right,  title,  and  in-  writing  of  the  date  and  identify  of  any 
9.109-6(b)  above  and  the  four  objec-  terest  in  the  invention  to  enable  the  on  sale,  public  use,  or  public  disclosure 
tives  set  forth  in  §  9-9. 109-6( a)  above.  Government  to  apply  for  and  pros-  of  the  invention  which  may  constitute 

(5)  In  requests  for  identified  waivers,  ecute  patent  applications  covering  the  a  statutory  bar  under  35  U.S.C.  102, 

however,  the  fact  that  an  institution  invention  in  this  or  the  foreign  coun-  which  was  authorized  by  or  known  to 
with  an  approved  technology  transfer  try,  respectively,  or  otherwise  cstab-  the  contractor,  or  any  contemplated 
program  and  capabilities  has  identi-  lish  its  ownership  of  the  invention.  action  of  this  nature. 

fied  an  invention  and  has  expressed  a  (5)(i)  With  respect  to  each  invention  (6Xi)  With  respect  to  each  invention 
desire  to  commercialize  it  through  a  in  which  the  contractor  has  an  ad-  in  which  the  contractor  elects  pursu- 
request  for  a  waiver  therefor  shall  vance  waiver  and  elects  to  retain  do-  ant  to  (iXl)  of  this  section  to  retain 
normally  constitute  a  presumption  mestic  rights  pursuant  to  paragraph  the  rights  waived  in  a  foreign  country, 
that  the  institution  has  met  the  crite-  (iXl)  oi  this  section,  the  contractor  or  in  which  the  contractor  or  inventor 
ria  of  §9-9  109-6(c)  unless  it  is  indicat-  shall  have  a  domestic  patent  applica-  has  obtained  a  waiver  of  foreign  rights 
ed  that  under  one  or  more  of  the  crite-  tion  filed  within  6  months  after  sub-  on  an  identified  invention,  the  con- 
ria  the  presumption  is  inapplicable.  mission  of  the  invention  disclosure  tractor  or  inventor  shall  have  a  patent 

(i)  Terms  and  conditions  of  waivers,  pursuant  to  paragraph  (e)(2)(i)  of  the  application  filed  on  the  invention  in 
Each  waiver  shall  contain,  as  a  mini-  clause  of  §  9-9.107-5(a)  or  such  longer  that  country,  in  accordance  with  appli- 
mum,  provisions  covering  each  of  the  period  as  may  be  approved  by  the  cable  statutes  and  regulations,  and 
following:  patent  counsel  for  good  cause  shown  within  one  of  the  following  periods: 

(1)  Advance  waivers  shall  apply  only  in  writing  by  the  contractor  or  inven-  (A)  Eight  months  from  the  date  of  a 

to  inventions  reported  in  accordance  tor.  For  identified  inventions  waived  corresponding  United  States  applica- 
with  paragraph(e)(2Xi)  of  the  clause  to  the  contractor  or  inventor,  the  con-  tion  filed  by  the  contractor  or  inven- 

of  §  9-9.107-5(a)  and  with  which  is  in-  tractor  or  inventor  shall  have  a  domes-  tor,  or  if  such  an  application  is  not 

eluded  an  election  as  to  whether  the  tic  patent  application  filed  within  6  filed,  6  months  from  the  date  the  in¬ 
contractor  will  retain  the  rights  months  after  the  waiver  has  become  vention  is  submitted  in  a  disclosure 
waived  in  the  invention,  and  specify-  effective.  With  respect  to  such  inven-  pursuant  to  paragraph  (e)(2)(i)  of  the 
ing  those  countries  in  which  rights  tions,  the  contractor  or  inventor  shall  clause  of  §  9-9.107-5(a); 

will  be  retained.  '  promptly  notify  the  patent  counsel  of  (B)  Six  months  from  the  date  a  li- 

(2)  Subject  to  the  rights  granted  in  any  decision  not  to  file  an  application,  cense  is  granted  by  the  Commissioner 

paragraphs  (c)  (1),  (2)  and  (3)  of  the  (ii)  For  each  subject  invention  on  of  Patents  and  Trademarks  to  file  for- 
Patent  Rights  clause  of  §  9-9.107  -5(a),  which  a  patent  application  is  filed  by  eign  applications  where  such  filing  has 

the  contractor  or  inventor  shall  agree  the  contractor  or  inventor,  the  con-  been  prohibited  by  security  reasons;  or 

to  convey  to  the  Government,  upon  re-  tractor  or  inventor  shall:  (C)  Such  longer  period  as  may  be  ap- 

quest,  the  entire  domestic  right,  title,  (A)  Within  2  months  after  the  filing  proved  by  the  patent  counsel. 

and  interest  in  any  subject  invention  or  within  2  months  after  submission  of  (ii)  The  contractor  or  inventor  shall 
when  the  contractor  or  inventor  as  ap-  the  invention  disclosure  if  the  patent  notify  the  patent  counsel  promptly  of 
propriate:  application  previously  has  been  filed  each  foreign  application  filed  and 

(i)  Does  not  elect.,  in  accordance  with  deliver  to  patent  counsel  a  copy  of  the  upon  written  request  shall  furnish  an 

(iXl)  of  this  section  to  retain  such  application  as  filed  including  the  filing  English  version  of  the  application 
rights;  or  date  and  serial  number;  without  additional  compensation. 

(ii)  Fails  to  have  a  United  States  (B)  Include  the  following  statement  (7)  The  contractor  or  inventor  shall, 

patent  application  filed  on  the  inven-  in  the  second  paragraph  of  the  specifi-  three  years  after  a  waiver  is  effective 
tion  in  accordance  with  paragraph  cation  of  the  application  and  any  pat-  as  to  an  invention,  and  at  three-years 
(1X5)  of  this  section,  or  decides  not  to  ents  issued  on  a  subject  invention,  intervals  thereafter,  and  when  specifi- 
continue  prosecution  of  such  applica-  “The  Government  has  rights  in  this  cally  requested  by  the  patent  counsel, 
tion;  or  invention  pursuant  to  Contract  No.  furnish  patent  counsel  a  report  setting 

(iii)  At  any  time,  no  longer  desires  to  - (or  Grant  No. - )  forth: 

retain  title.  awarded  by  the  U.S.  Department  of  <i)  The  commercial  use  that  is  being 

(3)  Subject  to  the  rights  granted  in  Energy;  made,  or  is  intended  to  be  made,  of 

paragraph  (c)  (1),  (2)  and  (3)  of  the  (C)  Within  6  months  after  filing  the  said  invention,  and 

Patent  Rights  clause  of  §  9-9.107-5(a),  application  or  within  6  months  after  (ii)  The  steps  taken  to  bring  the  in- 
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vention  to  the  point  of  practical  appli¬ 
cation  or  to  make  the  invention  avail¬ 
able  for  licensing; 

(8)  The  Government’s  retention  of 
at  least  an  irrevocable,  nonexclusive, 
paid-up  license  to  make,  use,  and  sell 
the  invention  throughout  the  world  by 
or  on  behalf  of  the  Government  (in¬ 
cluding  any  Government  agency)  and 
States  and  domestic  municipal  govern¬ 
ments,  unless  the  head  of  the  agency 
or  designee  determines  that  it  would 
not  be  in  the  public  interest  to  acquire 
the  license  for  the  States  and  domestic 
municipal  governments. 

(9)  The  right  of  the  head  of  the 
agency  or  designee  to  require  the 
granting  of  a  nonexclusive,  exclusive, 
or  partially  exclusive  license  to  a  re¬ 
sponsible  applicant  or  applicants, 
upon  terms  reasonable  under  the  cir¬ 
cumstances: 

(i)  To  the  extent  that  the  invention 
is  required  for  public  use  by  Govern¬ 
mental  regulations; 

(ii)  As  may  be  necessary  to  fulfill 
health,  safety  or  energy  needs; 

(iii)  Or  such  other  purposes  as  may 
be  stipulated  in  the  applicable  agree¬ 
ment. 

(10)  The  right  of  the  head  of  the 
agency  or  designee  to  terminate  such 
waiver  in  whole  or  in  part  unless  the 
recipient  of  such  waiver  demonstrates 
to  the  satisfaction  of  the  head  of  the 
agency  or  designee  that  effective  steps 
have  been  taken,  or  within  a  reason¬ 
able  time  thereafter  are  expected  to 
be  taken,  necessary  to  accomplish  sub¬ 
stantial  utilization  of  the  invention. 

(11)  The  right  of  the  head  of  the 
agency  or  designee  commencing  four 
years  after  a  waiver  is  effective  as  to 
an  invention,  to  require  the  granting 
of  a  nonexclusive  or  partially  exclusive 
license  to  a  responsible  applicant  or 
applicants,  upon  terms  reasonable 
under  the  circumstances,  and  in  ap¬ 
propriate  circumstances  to  terminate 
the  waiver  in  whole  or  in  part,  follow¬ 
ing  a  hearing  upon  notice  thereof  to 
the  public,  upon  a  petition  by  an  inter¬ 
ested  person  justifying  such  hearing: 

(i)  If  the  head  of  the  agency  or  des¬ 
ignee  determines  upon  review  of  such 
material  as  is  relevant,  and  after  the 
recipient  of  the  waiver  or  other  inter¬ 
ested  person  has  had  the  opportunity 
to  provide  such  relevant  and  material 
information  as  the  head  of  the  agency 
or  designee  may  require  that  such 
waiver  has  tended  substantially  to 
lessen  competition  or  to  result  in 
undue  market  concentration  in  any 
section  of  the  United  States  in  any 
line  of  commerce  to  which  the  tech¬ 
nology  relates;  or 

(ii)  Unless  the  recipient  of  the 
waiver  demonstrates  to  the  satisfac¬ 
tion  of  the  head  of  the  agency  or  des¬ 
ignee  at  such  hearing  that  has  taken 
effective  steps,  or  within  a  reasonable 
time  thereafter  is  expected  take  such 
steps,  necessary  to  accomplish  sub¬ 
stantial  utilization  of  the  invention. 

(j)  Termination.  (1)  Any  waiver  may 


be  terminated  at  the  discretion  of  the 
head  of  the  agency  of  designee,  in 
whole  or  in  part,  if  the  request  for 
waiver  is  found  to  contain  false  mate¬ 
rial  statements  or  nondisclosure  of 
material  facts,  and  such  were  specifi¬ 
cally  relied  upon  in  reaching  the 
waiver  determination. 

(2)  Any  waiver,  as  applied  to  particu¬ 
lar  inventions,  may  be  terminated  at 
the  discretion  of  the  head  of  the 
agency  or  designee,  in  whole  or  in 
part,  if  the  requirements  set  forth  in 
paragraph  (i)  of  this  section  (terms 
and  conditions  of  the  waivers)  have 
not  been  fulfilled  and  such  failure  is 
determined  by  the  head  of  the  agency 
or  designee  to  be  material  and  detri¬ 
mental  to  the  interests  of  the  United 
States  and  the  general  public. 

(3)  Prior  to  terminating  a  waiver 
under  paragraph  (j)(l)  or  (j)(2)  of  this 
section  the  recipient  of  the  waiver  will 
be  given  written  notice  of  the  inten¬ 
tion  to  terminate  the  waiver,  the 
extent  of  such  proposed  termination 
and  the  reason  therefor,  and  a  period 
of  30  days,  or  such  longer  period  as 
the  head  of  the  agency  or  designee 
shall  determine  for  good  cause  shown 
in  writing,  to  show  cause  why  the 
waiver  should  not  be  so  terminated. 

(4)  All  terminations  of  waivers  shall 
be  subject  to  the  rights  granted  -in 
paragraph  (c)(1)  of  the  clause  of  §9- 
9.107-5(f),  and  termination  shall  nor¬ 
mally  be  partial  in  nature,  requiring 
the  waiver  recipient  to  grant  nonex¬ 
clusive  or  partially  nonexclusive  li¬ 
censes  to  responsible  applicants  upon 
terms  reasonable  under  the  circum¬ 
stances. 

(k)  Effective  date.  Waivers  shall  be 
effective  on  the  following  dates: 

(l)  For  advance  waivers  of  identified 
inventions,  i.e.,  inventions  conceived 
prior  to  the  effective  date  of  the  con¬ 
tract,  on  the  effective  date  of  the  con¬ 
tract  even  though  the  advance  waiver 
may  have  been  requested  after  that 
date; 

(2)  For  identified  inventions  under 
advance  waivers,  i.e.,  inventions  con¬ 
ceived  or  first  actually  reduced  to 
practice  after  the  effective  date  of  the 
contract,  on  the  date  the  invention  is 
reported  with  the  election  to  retain 
rights  as  to  that  invention;  and 

(3)  For  waivers  of  identified  inven¬ 
tions  (other  than  under  an  advance 
waiver),  on  the  date  of  the  letter  noti¬ 
fying  the  requestor  that  the  waiver 
has  been  granted. 

§9-9.110  Reporting  of  royalties. 

In  order  that  DOE  may  be  informed 
regarding  royalty  payments  to  be 
made  by  a  contractor  in  connection 
with  any  procurement,  construction, 
or  operation  where  the  amount  of  the 
royalty  payment  is  reflected  in  the 
contract  price,  or  is  to  be  reimbursed 
by  the  Government,  the  negotiator 
shall:  (a)  obtain  from  the  offeror  in¬ 
formation  concerning  any  royalty  pay¬ 
ments  expected  to  be  made  in  connec¬ 


tion  with  the  proposed  procurement, 
construction,  or  operation,  together 
with  the  names  of  the  licensors  and 
either  the  patent  numbers  involved  or 
such  other  information  as  will  permit 
identification  of  the  patents  and 
patent  aplications  as  well  as  the  basis 
on  which  the  royalties  are  to  be  paid, 
or  (b)  obtain  from  the  offeror  a  certifi¬ 
cate  that  the  contract  price  includes 
no  amount  representing  the  payment 
of  royalty  by  the  offeror  directly  to 
others  in  connection  with  the  perfor¬ 
mance  of  the  contract,  or  (c)  insert  in 
the  contract  the  clause  set  forth 
below: 

Reporting  of  Royalties 

If  this  contract  is  in  an  amount  which  ex¬ 
ceeds  $10,000  and  if  any  royalty  payments 
are  directly  involved  in  the  contract  or  are 
reflected  in  the  contract  price  to  the  Gov¬ 
ernment,  the  contractor  agrees  to  report  in 
writing  to  the  patent  counsel  (with  notifica¬ 
tion  by  Patent  Counsel  to  the  contracting 
officer)  during  the  performance  of  this  con¬ 
tract  and  prior  to  its  completion  or  final  set¬ 
tlement  the  amount  of  any  royalties  or 
other  payments  paid  or  to  be  paid  by  it  di¬ 
rectly  to  others  in  connection  with  the  per¬ 
formance  of  this  contract  together  with  the 
names  and  addresses  of  licensors  to  who 
such  payments  are  made  and  either  the 
patent  numbers  involved  or  such  other  in¬ 
formation  as  will  permit  the  identification 
of  the  patents  or  other  basis  on  which  the 
royalties  are  to  be  paid.  The  approval  of 
DOE  of  any  individual  payments  or  royal¬ 
ties  shall  not  stop  the  Government  at  any 
time  from  contesting  the  enforceability,  va¬ 
lidity  or  scope  of.  or  title  to,  any  patent 
under  which  a  royalty  or  payments  are 
made. 

Subpart  9-9.2 — Technical  Data  and  Copyright* 

§  9-9.200  Scope  of  subpart. 

This  subpart  sets  forth  DOE’s 
policy,  procedures,  and  contract 
clauses  with  respect  to  the  acquisition 
and  use  of  technical  data  and  copy¬ 
rights  in  contracts  or  subcontracts  en¬ 
tered  into,  with  or  for  the  benefit  of 
the  Government. 

§  9-9.201  Definitions. 

For  the  purpose  of  this  subpart,  the 
following  terms  have  the  meanings  set 
forth  below:  (a)“Technical  data” 
means  recorded  information,  regard¬ 
less  of  form  or  characteristic,  of  a  sci¬ 
entific  or  technical  nature.  It  may,  for 
example,  document  research,  experi¬ 
mental,  developmental,  demonstra¬ 
tion,  or  engineering  work  or  be  usable 
or  used  to  define  a  design  or  process  or 
to  procure,  produce,  support,  main¬ 
tain,  or  operate  material.  The  data 
may  be  graphic  or  pictorial  delinea¬ 
tions  in  media  such  as  drawings  or 
photographs,  text  in  specifications  or 
related  performance  or  design  type 
documents,  or  computer  software  (in¬ 
cluding  computer  programs,  computer 
software  data  bases,  and  computer 
software  documentation).  Examples  of 
technical  data  include  research  and 
engineering  data,  engineering  draw- 
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ings  and  associated  lists,  specifications, 
standards,  process  sheets,  manuals, 
technical  reports,  catalog  item  identi¬ 
fication,  and  related  information. 
Technical  data  as  used  in  this  subpart 
does  not  enclude  financial  reports, 
cost  analyses,  and  other  information 
incidental  to  contract  administration. 

(b)  “Proprietary  data”  means  techni¬ 
cal  data  which  embody  trade  secrets 
developed  at  private  expense,  such  as 
design  procedures  or  techniques, 
chemical  composition  of  materials,  or 
manufacturing  methods,  processes,  or 
treatments,  including  minor  modifica¬ 
tions  thereof,  provided  that  such  data: 

(1)  Are  not  generally  known  or  avail¬ 
able  from  other  sources  without  obli¬ 
gation  concerning  their  confidents 
ity, 

(2)  Have  not  been  made  available  by 
the  owner  to  others  without  obligation 
concerning  their  confidentiality,  and 

(3)  Are  not  already  available  to  the 
Government  without  obligation  con¬ 
cerning  their  confidentiality. 

(c)  “Contract  data”  means  technical 
data  first  produced  in  ^he  perfor¬ 
mance  of  the  contract,  technical  data 
which  are  specified  to  be  delivered 
under  the  contract,  technical  data 
that  may  be  called  for  under  the  Addi¬ 
tional  Technical  Data  Requirements 
cla>’jse  of  the  contract,  if  any,  or  tech¬ 
nical  data  actually  delivered  in  connec¬ 
tion  with  the  contract. 

(d)  “Unlimited  rights”  means  rights 
to  use,  duplicate,  or  disclose  technical 
data,  in  whole  or  in  part,  in  any 
manner  and  for  any  purpose  whatso¬ 
ever,  and  to  permit  others  to  do  so. 

§  9-9.202  Acquisition  ard  use  of  technical 
data. 

§  9-  9.202-1  General. 

(a)  The  provisions  herein  pertain  to 
research,  development,  demonstration 
and  supply  contracts,  and  contracts 
for  the  operation,  design,  or  construc¬ 
tion  of  Government-owned  facilities 
which  are  covered  by  §9-9.202-4. 
Under  DOE’s  broad  charter  to  per¬ 
form  research,  development,  and  dem¬ 
onstration  work,  in  both  nuclear  and 
nonnuclear  fields,  and  to  meet  the  ob¬ 
jectives  stated  in  §  9-9.202-2  below. 
DOE  has  extensive  needs  for  technical 
data.  The  satisfaction  of  these  needs 
and  the  achievement  of  DOE’s  objec¬ 
tives  through  a  sound  data  policy  are 
found  in  the  balancing  of  the  needs 
and  equities  of  the  Government,  its 
contractors,  and  the  gemeral  public. 

(b)  It  is  important  to  keep  a  clear 
distinction  between  contract  require¬ 
ments  for  the  delivery  of  technical 
data  on  the  one  hand,  and  rights  in 
technical  data  on  the  other.  The  legal 
rights  which  the  Government  acquires 
in  technical  data  in  DOE  contracts 
(other  than  “facilities”  contracts)  are 
set  forth  in  the  Rights  in  Technical 
Data  (long  form)  clause  of  §9-9.202- 


3(e)(2).  However,  this  clause  does  net 
obtain  for  the  Government  the  deliv¬ 
ery  of  any  data  whatsoever.  Rather, 
known  requirements  for  the  technical 
data  to  be  delivered  by  the  contractor 
shall  be  set  forth  as  part  of  the  con¬ 
tract  (e.g.  in  the  statement  of  work). 
An  additional  Technical  Data  Require¬ 
ments  clause  is  included  in  this  sub¬ 
part  to  enable  the  contracting  officer 
to  require  the  contractor  to  furnish 
additional  technical  data,  the  require¬ 
ment  for  which  W2S  not  known  at  the 
time  of  contracting.  There  is,  however, 
a  built-in  limitation  on  the  kind  of 
technical  data  which  a  contractor  may 
be  required  to  deliver  under  either  the 
contract  statement  of  work  or  the  Ad¬ 
ditional  Technical  Data  Requirements 
clause.  This  limitation  is  found  in  the 
withholding  provision  of  paragraph  (e) 
of  the  Rights  in  Technical  Data  (long 
form)  clause  of  §  9-3.203-3(e)(2)  which 
provides  that  the  contractor  need  not 
furnish  “proprietary  dala.”  It  is  spe¬ 
cifically  intended  that  the  contractor 
may  withhold  “proprietary  data”  even 
though  a  requirement  for  technical 
data  specified  in  the  Statement  of 
Work  or  called  fer  pursuant  to  the  Ad¬ 
ditional  Techi^cal  Data  Requirements 
clause  would  seemingly  require  the 
furnishing  of  proprietary  data.  This 
withholding  of  proprietary  data  is  the 
primary  means  by  which  the  contrac¬ 
tor  may  protect  its  preprietary  posi¬ 
tion. 

(c)  There  are,  however,  two  situa¬ 
tions  where  the  Government,  or  its 
representative,  may  need  to  have 
limited  access  to  a  contractor’s  propri- 
eiary  data.  First,  paragraph  (f)  of  the 
Rights  in  Technical  Data  (long  form) 
clause  gives  the  contracting  officer’s 
representatives  the  limited  right  to  in¬ 
spect  at  the  contractor’s  facility  the 
contractor’s  proprietary  data  which 
wTas  withheld  from  delivery  under 
paragraph  (e)  of  the  clause  for  the 
purpose  cf  verifying  that  such  data 
were  properly  withheld  or  to  evaluate 
work  performance.  In  carrying  out  the 
inspection,  normally  the  contracting 
officer’s  representative  is  a  DOE  Em¬ 
ployee  although  he  may  be  an  employ¬ 
ee  of  a  DOE  contractor  acting  under 
an  agreement  to  treat  in  confidence 
the  proprietary  data  to  be  inspected. 
However,  where  the  contra ''tor  w  hose 
data  are  to  be  inspected  demonstrates 
that  there  would  be  a  possible  conflict 
cf  interest  if  the  inspection  were  made 
by  such  a  contractor  employee,  the 
contracting  officer’s  representative 
may  be  limited  to  a  DOE  employee. 
Paragraph  (f)  has  a  built-in  exclusion 
from  these  inspection  rights  for  "spe- 
c-fic  items  of  proprietary  data”  when 
they  are  so  specified  in  the  contract 
schedule.  Such  exclusions  limit  even 
DOE’s  minimum  rights  of  evaluating 
contract  work  performance  and  verify¬ 
ing  that  technical  data  withheld  by 
the  contractor  is  proprietary  in  fact. 


Such  exclusions  should  be  sparingly 
used,  and  only  in  situations  where  pro¬ 
gram  personnel  stipulate  to  the  fact 
that  DOE  has  no  need  for  access  to 
the  specified  items  to  be  excluded 
from  paragraph  (f),  i.e.,  that  the  non¬ 
disclosure  and  nonaccessibiiity  will  not 
adversely  affect  the  DOE  program  in¬ 
volved.  It  should  also  be  noted  that 
paragraph  (f)  permits  exclusion  of 
“specific  items”  of  proprietary  data 
and,  accordingly,  should  not  be  used  to 
exclude  classes  of  technical  data  or  all 
technical  data  pertaining  to  specific 
items  or  processes  or  classes  of  items 
or  processes.  The  second  situation, 
where  the  Government  may  have 
limited  access  to  a  contractor’s  propri¬ 
etary  data,  is  provided  in  optional 
paragraph  (g)  of  the  Rights  in  Techni¬ 
cal  Data  (long  form)  clause.  When 
used,  opi-ional  paragraph  (g)  provides 
the  Government  the  right  to  require 
the  contractor  to  fun Jsh  with  limited 
rights  the  proprietary  data  previously 
withheld  under  paragraph  (e).  In  this 
situation,  the  limited  rights  in  propri¬ 
etary  data  and  the  Government’s  obli¬ 
gation  for  limited  use  and  disclosure  of 
such  data  as  set  forth  hi  the  Rights  in 
Technical  Data  (long  form)  clause  pro¬ 
vides  the  means  by  which  the  contrac¬ 
tor  protects  its  proprietary  position. 
Paragraph  (g)  will  be  used  only  where 
it  is  determined  by  DOE  that  for  pro¬ 
grammatic  reasons  there  is  a  need  for 
the  delivery  of  proprietary  data  to  the 
Government.  Where  proprietary  data 
is  to  be  delivered  under  paragraph  (g) 
and  subparagraph  (a)  or  (b)  of  the 
limited  rights  legend  is  to  be  applied 
to  the  data,  the  contractor  may,  if  he 
can  show  the  possibility  of  a  conflict 
of  interest  regarding  disclosure  of 
such  data  to  other  contractors,  limit 
or  modify  subparagraphs  (a)  or  (b)  as 
set  forth  in  §  9-9.202-3(e)(3),  to  ex¬ 
clude  or  include  certain  contractors. 

(d)  The  contractor  licensing  provi¬ 
sions  of  optional  paragraph  (h)  of  the 
Rights  in  Technical  Data  (long  form) 
clause  enable  DOE  to  require  limited 
licenses  in  proprietary  contract  data  to 
be  granted  to  the  Government  and  re¬ 
sponsible  parties  in  certain  circum¬ 
stances.  Such  a  license  may  parallel  or 
supplement  the  license  obtained  in 
background  patents  under  the  provi¬ 
sions  of  paragraph  (k)  of  the  Patent 
Rights  clause  cf  subpart  9-9.1.  Para¬ 
graph  (h)  is  normally  to  be  included  in 
contracts  for  research,  development, 
or  demonstration  where  It  Ls  deemed 
by  DOE  that  the  limited  license  af¬ 
forded  therein  is  necessary  to  ensure 
widespead  commercial  use  or  practical 
utilisation  of  a  subject  of  the  contract. 
As  explained  in  §  9-9.202-3(e)(4),  para¬ 
graph  (h)  provides  that  upon  request 
by  DOE,  the  contractor  will  grant  to 
the  Government  and  responsible  third 
parties  a  license  in  proprietary  data 
only  where  such  data  in  the  form  of 
results  obtained  by  its  use,  i.e„  essen- 
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tial  equipment,  articles,  products,  and 
the  like  which  were  the  subject  of  the 
contract,  are  not  otherwise  available, 
or  cannot  be  made  available  in  a  rea¬ 
sonable  time  as  set  forth  in  paragraph 
(h). 

(e)  It  is  the  responsibility  of  prime 
contractors  and  higher-tier  subcon¬ 
tractors,  in  meeting  their  obligations 
with  respect  to  contract  data,  to 
obtain  from  their  subcontractors  the 
rights  in,  access  to,  and  delivery  of 
such  data  on  behalf  of  the  Govern¬ 
ment.  Accordingly,  subject  to  the 
policy  set  forth  in  these  regulations, 
and  subject  to  the  approval  of  the  con¬ 
tracting  officer  where  required,  selec¬ 
tion  of  appropriate  technical  data  pro¬ 
visions  for  subcontracts  is  the  respon¬ 
sibility  of  the  prime  contractor  or 
higher-tier  subcontractor.  In  many 
but  not  all  instances,  inclusion  in  a 
subcontract  of  the  Rights  in  Technical 
Data  (long  form)  clause  of  §9-9.202- 
3(e)(2)  will  suffice  to  obtain  for  the 
benefit  of  the  Government  the  rights 
in  and,  if  appropriate,  access  to  techni¬ 
cal  data.  Access  by  DOE  to  technical 
data,  i.e.,  the  inspection  rights  afford¬ 
ed  in  paragraph  (f)  of  the  Rights  in 
Technical  Data  (long  form)  clause,  §  9- 
9.202-3(e)(2),  normally  should  be  ob¬ 
tained  only  in  first  tier  subcontracts 
having  as  a  purpose  the  conduct  of  re¬ 
search,  development,  or  demonstration 
work  or  the  furnishing  of  supplies  for 
which  there  are  substantial  technical 
data  requirements  as  reflected  in  the 
prime  contract.  If  a  subcontractor  re¬ 
fuses  to  accept  technical  data  provi¬ 
sions  affording  rights  in  and  access  to 
technical  data  on  behalf  of  the  Gov¬ 
ernment,  the  contractor  shall  so 
inform  the  contracting  officer  in  writ¬ 
ing  and  not  proceed  with  the  subcon¬ 
tract  without  written  authorization  of 
the  contracting  officer.  In  prime  con¬ 
tracts  (or  higher-tier  subcontracts) 
which  contain  the  Additional  Techni¬ 
cal  Data  Requirements  clause,  it  is  the 
further  responsibility  of  the  contrac¬ 
tor  (or  higher-tier  subcontractor)  to 
determine  whether  inclusion  of  such 
clause  in  a  subcontract  is  required  to 
satify  technical  data  requirements  of 
the  prime  contract  (or  higher-tier  sub¬ 
contract).  As  is  the  case  for  DOE  in  its 
determination  of  technical  data  re¬ 
quirements,  the  Additional  Technical 
Data  Requirements  clause  should  not 
be  used  at  any  subcontracting  tier 
where  the  technical  data  requirements 
are  fully  knowm.  and  normally  the 
clause  will  be  used  only  in  subcon¬ 
tracts  having  as  a  purpose  the  conduct 
of  research  development  or  demon¬ 
stration.  Prime  contractors  and 
higher-tier  subcontractors  shall  not 
use  their  power  to  award  subcontracts 
as  economic  leverage  to  inequitably  ac¬ 
quire  rights  in  the  subcontractor’s  pro¬ 
prietary  data  for  their  private  use,  and 
they  shall  not  acquire  rights  on  behalf 
of  the  Government  to  proprietary 


data  for  standard  commercial  items 
unless  required  by  the  prime  contract. 

(f)  Related  to  the  acquisition  and 
use  of  technical  data  are  the  contrac¬ 
tor’s  rights  in  contract  data  as  well  as 
technical  data  furnished  to  the  con¬ 
tractor  by  DOE  or  its  contractors. 
These  rights  are  set  forth  in  para¬ 
graph  (b)(2)  of  each  Rights  in  Techni¬ 
cal  Data  clause  of  this  Subpart  and 
provide  that  the  contractor  may,  sub¬ 
ject  to  patent,  security  and  other  pro¬ 
visions  of  the  contract,  use  for  its  pri¬ 
vate  purposes  contract  data  it  first 
produces  in  the  performance  of  the 
contract  provided  that  the  contractor 
has  met  its  data  requirements  (e.g.,  de¬ 
livery  of  data  in  the  form  of  progress 
or  status  reports  specified  to  be  deliv¬ 
ered)  as  of  the  date  and  the  private 
use  of  such  data.  It  is  not  necessary 
that  a  final  report  be  submitted  in 
order  to  privately  use  data  if  all  re¬ 
quired  progress  and  interim  reports 
and  other  technical  data  then  due 
have  been  delivered.  Paragraph  (b)(2) 
further  provides  that  technical  or 
other  data  received  by  the  contractor 
in  the  performance  of  the  contract 
must  be  held  in  confidence  by  the  con¬ 
tractor  in  accordance  with  restrictions 
accompanying  the  data. 

(g)  An  additional  clause  in  this  sub¬ 
part  includes  that  of  paragraph  9- 
9.202-3(f)(2)  entitled  Rights  in  Data— 
Special  Works  which  is  to  be  used  in 
place  of  or  in  addition  to  the  Rights  in 
Technical  Data  (long  form)  clause  in 
contracts  where  a  purpse  of  the  con¬ 
tract  is  the  production  of  copyrighta¬ 
ble  material,  a  substantial  portion  of 
which  is  to  be  first  produced  in  the 
performance  of  the  contract,  such  as 
motion  pictures,  television  recordings, 
books,  histories,  etc.  Where,  during 
contract  negotiations,  it  may  be  deter¬ 
mined  to  purchase,  i.e.,  “specifically 
acquire,”  unlimited  rights  in  technical 
data,  or  to  lease  or  obtain  a  license 
therein,  or  to  obtain  rights  in  existing 
data,  an  appropriate  clause  therefor 
should  be  obtained  from  patent  coun¬ 
sel.  In  situations  where  technical  data 
including  computer  software  are  to  be 
leased  or  licensed,  the  terms  of  any 
agreement  restricting  the  Govern¬ 
ment’s  rights  will  be  included  in  the 
contract  as  either  a  special  provision 
or  an  agreement  annexed  thereto.  An¬ 
other  clause,  the  Rights  in  Technical 
Data  (short  form)  clause  of  §9-9.202- 
3(g)(2),  is  provided  for  use  in  research 
contracts  with  educational  institutions 
and  consultants.  Such  contractors 
may,  for  example,  include  those  for 
conducting  symposia,  training,  or  edu¬ 
cation,  or  other  contracts  not  involv¬ 
ing  possible  use  of  proprietary  data. 

§9-9.202-2  Policy. 

The  technical  data  policy  is  directed 
toward  achieving  the  following  objec¬ 
tives: 

(a)  Making  the  benefits  of  the 
energy  research,  development  and 


demonstration  programs  of  DOE 
widely  available  to  the  public  in  the 
shortest  practicable  time; 

(b)  Promoting  the  commercial  utili¬ 
zation  of  the  technology  developed 
under  DOE  programs; 

(c)  Encouraging  participation  by  pri¬ 
vate  persons  in  DOE  energy  research, 
development  and  demonstration  pro¬ 
grams;  and 

(d)  Postering  competition  and  pre¬ 
venting  undue  market  concentration 
or  the  creation  or  maintenance  of 
other  situations  inconsistent  with  the 
antitrust  law. 

§  9-9.202-3  Procedures  (supply,  research, 
development  or  demonstration  con¬ 
tracts). 

(a)  Known  requirements  for  techni¬ 
cal  data.  Technical  data  requirements 
are  determined  in  relation  to  the  in¬ 
tended  use  of  the  data  which  in  turn 
depends  upon  the  intended  use  of  the 
contract  end  item.  In  many  contracts 
for  research,  the  end  item  may  often 
be  a  technical  report  or  series  of  such 
reports,  while  in  contracts  beyond  re¬ 
search  the  subject  of  the  contract  may 
be  a  feasibility  model,  an  engineering 
or  advance  development  model,  or  a 
prototype.  The  extent  to  which  re¬ 
quired  technical  data  may  be  needed 
often  depends  on  the  level  of  maturity 
of  design  and  perfection  of  the  end 
item,  and,  for  a  demonstration  plant 
or  prototype,  may  include  data  per¬ 
taining  to  performance,  operational, 
and  environmental  testing,  repair, 
maintenance,  operation,  quality  assur¬ 
ance,  detailed  design,  logistics,  train¬ 
ing,  etc.  Known  technical  data  require¬ 
ments  shall  be  programmatically  as¬ 
certained  prior  to  contracting  and 
shall  be  included  in  requests  for  pro¬ 
posals  or  disclosed  during  contract  ne¬ 
gotiations  for  incorporation  as  data  re¬ 
quirements  in  the  contract  statement 
of  work. 

(b)  Additional  requirements  for  tech¬ 
nical  data.  In  contracts  for  research, 
development  or  demonstration  it  is  net 
normally  possible  or  appropriate  for 
the  Government  to  ascertain  all  actual 
needs  for  technical  data  in  advance  of 
contracting.  Accordingly,  the  Addi¬ 
tional  Technical  Data  Requirements 
clause  in  (c)  below  shall  normally  be 
used  in  such  contracts  (and,  if  appro¬ 
priate,  in  subcontracts)  to  enable  the 
ordering  of  technical  data  as  the 
actual  need  and  requirement  therefor 
became  known  during  the  course  of 
the  contract.  If  all  technical  data  re¬ 
quirements  are  known  in  advance  of 
contracting  and  are  set  forth  in  the 
contract  statement  of  work,  this  clause 
need  not  be  used.  The  Additional  • 
Technical  Data  Requirements  clause 
should  not  normally  be  used  in  supply 
contracts  because  the  required  techni¬ 
cal  data  therefor  are  ordinarily  known 
in  advance  and  thus  are  specified  in 
the  contract  Statement  of  Work  of 
Specification. 
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(c)  Additional  technical  data  re¬ 
quirements  clause. 

Additional  Technical  Data  Requirements 

(a)  In  addition  to  the  technical  data  speci¬ 
fied  elsewhere  in  this  contract  to  be  deliv¬ 
ered.  the  contracting  officer  may  at  any 
time  during  the  contract  performance  or 
within  one  year  after  final  payment  call  for 
the  contractor  to  deliver  any  technical  data 
first  produced  or  specifically  used  in  the 
performance  of  this  contract  except  techni¬ 
cal  data  pertaining  to  items  of  standard 
commercial  design. 

(b)  The  provisions  of  the  Rights  in  Tech¬ 
nical  Data  clause  included  in  this  contract 
are  applicable  to  all  technical  data  called 
for  under  this  additional  technical  Data  Re¬ 
quirements  clause.  Accordingly,  nothing 
contained  in  this  clause  shall  require  the 
contractor  to  actually  deliver  any  technical 
data,  the  delivery  of  which  is  excused  by 
paragraph  (e)  of  the  Rights  in  Technical 
Data  Clause. 

(c)  When  technical  data  are  to  be  deliv¬ 
ered  under  this  clause,  the  contractor  will 
be  compensated  for  appropriate  costs  for 
converting  such  data  into  the  prescribed 
form,  for  reproduction,  and  for  delivery. 

(d)  Proposals.  The  policy  and  proce¬ 
dures  for  treatment  of  proposal  infor¬ 
mation  in  solicited  and  unsolicited  pro¬ 
posals  are  contained  in  §9-3.150  of 
these  regulations  in  which  it  is  pro¬ 
vided  that  proposals  may  be  marked 
with  the  notice  set  forth  in  §  9-3.150- 
2(a).  It  is  DOE  policy,  in  consideration 
of  the  contract  award,  to  obtain  unlim¬ 
ited  rights  in  the  technical  data  con¬ 
tained  in  the  proposal  unless  the  pro¬ 
spective  contractor  marks  those  por¬ 
tions  of  the  technical  information 
which  he  asserts  as  being  proprietary 
data.  If  a  contract  is  to  be  awarded 
based  on  a  proposal  even  though  it  is 
marked  with  the  notice  in  §9-3.150- 
2(a),  the  prospective  contractor  is 
obliged  under  §  9-3.150-2(b)  to  identify 
the  portions  thereof  which  contain 
proprietary  data,  and  the  contract  in 
such  instance  shall  contain  the  Rights 
to  Proposal  Data  clause  set  forth  in 
§  9-3.150-2(c)  identifying  data  asserted 
to  be  proprietary  data  by  page 
number.  Under  §  9-3.150-2(b)  and  §9- 
3.151-1  which  set  forth  procedures  for 
identifying  proprietary  data,  it  is  pro¬ 
vided  that,  subject  to  the  concurrence 
of  the  contracting  officer,  the  propos¬ 
er  may  delete  proposal  information 
unrelated  to  the  contract,  identify  the 
proprietary  data  in  his  proposal  or 
state  that  there  is  no  proprietary  data 
in  the  proposal.  Data  identified  as  pro¬ 
prietary  does  not  constitute  a  stipula¬ 
tion  by  the  Government  that  it  is  in 
fact  proprietary  data. 

(e)  Rights  in  technical  data.il)  The 
Rights  in  technical  Data  (long  form) 
clause  set  forth  in  paragraph  (2)  below 
will  be  used  in  all  contract  having  as  a 
purpose  the  conduct  of  research,  de¬ 
velopment.  or  demonstration,  or  in 
contracts  for  supplies,  or  in  any  other 
contract  where  technical  data  are  ex¬ 
pected  to  be  first  produced  under  the 


contract  where  technical  data  are 
specified  to  be  delivered  in  the  con¬ 
tract,  or  where  the  contract  contains 
the  Additional  Technical  Data  Re¬ 
quirements  clause.  Accordingly,  all- 
such  contracts  will  contain  the  Rights 
in  Technical  Data  (long  form)  clause 
of  paragraph  (2)  below  except  as  noted 
in  §9-9.202-4  and  §9—9.202—3  (f) 
and  (g)  and  except  contracts  for  stan¬ 
dard  commercial  off-the-shelf  supplies 
where  technical  data  such  as  operat¬ 
ing  or  repair  manuals  are  routinely 
furnished  with  the  supplies. 

(2)  Rights  in  technical  data  clause. 

Rights  in  Technical  Date— Long  Form 

(a)  Definitions.  (1)  "Technical  data” 
means  recorded  information  regardless  of 
form  or  characteristic,  of  a  scientific  or 
technical  nature.  It  may,  for  example,  docu¬ 
ment  research,  experimental,  developmen¬ 
tal,  or  demonstration,  or  engineering  work, 
or  be  usable  or  used  to  define  a  design  or 
process,  or  to  procure,  produce,  support, 
maintain,  operate  material.  The  data  may 
be  graphic  or  pictorial  or  delineations  in 
media  such  as  drawings  or  photographs, 
text  in  specifications  or  related  performance 
or  design  type  documents  or  computer  soft- 
W'are  (including  computer  programs,  com¬ 
puter  software  data  bases,  and  computer 
software  documentation).  Examples  of  tech¬ 
nical  data  include  research  and  engineering 
data,  engineering  drawings  and  associated 
lists,  specifications,  standards,  process 
sheets,  manuals,  technical  reports,  catalog 
item  identification,  and  related  information. 
Technical  data  as  used  herein  do  not  in¬ 
clude  financial  reports,  cost  analyses,  and 
other  information  incidental  to  contract  ad¬ 
ministration. 

(2)  "Proprietary  data”  means  technical 
data  which  embody  trade  secrets  developed 
at  private  expense,  such  as  design  proce¬ 
dures  or  techniques,  chemical  composition 
of  materials,  or  manufacturing  methods, 
processes,  or  treatments,  including  minor 
modifications  thereof,  provided  that  such 
data: 

(i)  Are  not  generally  known  or  available 
from  other  sources  without  obligation  con¬ 
cerning  their  confidentiality; 

<ii)  Have  not  been  made  available  by  the 
owner  to  otheres  without  obligation  con¬ 
cerning  its  confidentiality;  and 

(iii)  Are  not  already  available  to  the  Gov¬ 
ernment  without  obligation  concerning 
their  confidentiality. 

(3)  "Contract  data”  means  technical  data 
first  produced  in  the  performance  of  the 
contract,  technical  data  which  are  specified 
to  be  delivered  under  the  contract,  technical 
data  that  may  be  called  for  under  the  Addi¬ 
tional  Technical  Data  Requirements  clause 
of  the  contract,  of  any  or  technical  data  ac¬ 
tually  delivered  in  connection  with  the  con¬ 
tract. 

(4)  "Unlimited  rights”  means  rights  to 
used  duplicate,  or  disclose  technical  data,  in 
whole  or  in  part,  in  any  manner  and  for  any 
purpose  w  hatsoever,  and  to  permit  others  to 
do  so. 

(b)  Allocation  of  rights.  (1)  The  Govern¬ 
ment  shall  have: 

(i)  Unlimited  rights  in  contract  data 
except  as  otherwise  provided  below  with  re¬ 
spect  to  proprietary  data 

(ii)  The  right  to  remove,  cancel,  correct  or 
ignore  and  marking  not  authorized  by  the 
terms  of  this  contract  on  any  technical  data 


furnished  hereunder,  if  in  response  to  a 
written  inquiry  by  DOE  concerning  the  pro¬ 
prietary  of  the  markings,  the  contractor 
fails  to  respond  thereto  within  60  days  or 
fails  to  substantiate  the  proprietary  of  the 
markings.  In  either  case  DOE  will  notify  the 
contractor  of  the  action  taken 

(iii)  No  rights  under  this  contract  in  any 
technical  data  which  are  not  contract  data. 

(2)  The  contractor  shall  have: 

(1)  the  right  to  withhold  proprietary  data 
in  accordance  with  the  provisions  of  this 
clause;  and 

(ii)  the  right  to  use  for  its  private  pur¬ 
poses,  subject  to  patent,  security  or  other 
provisions  of  this  contract,  contract  data  it 
first  produces  in  the  performance  of  this 
contract  provided  the  data  requirements  of 
this  contract  have  been  met  as  of  the  date 
of  the  private  use  of  such  data.  The  contrac¬ 
tor  agrees  that  to  the  extent  it  receives  or  is 
given  access  to  proprietary  data  or  other 
technical,  business  or  financial  data  in  the 
form  of  recorded  Information  from  DOE  or 
an  DOE  contractor  or  subcontractor,  the 
contractor  shall  treat  such  data  in  accor¬ 
dance  with  any  restrictive  legend  contained 
thereon,  unless  use  is  specifically  authorized 
by  prior  written  approval  of  the  contracting 
officer. 

(3)  Nothing  contained  in  this  Rights  in 
Technical  Data  clause  shall  imply  a  license 
to  the  Government  under  any  patent  or  be 
construed  as  affecting  the  scope  of  any  li¬ 
censes  or  other  rights  otherwise  granted  to 
the  Government  under  any  patent. 

(c)  Copyrighted  material  (1)  The  contrac¬ 
tor  shall  not,  without  prior  written  authori¬ 
zation  of  the  contracting  officer,  establish  a 
claim  to  statutory  copyright  in  any  contract 
data  first  produced  in  the  performance  of 
the  contract.  To  the  extent  such  authoriza¬ 
tion  is  granted,  the  Government  reserves  for 
itself  and  others  acting  on  its  behalf  a  royal¬ 
ty-free,  nonexclusive,  irrevocable,  world¬ 
wide  license  for  Governmental  purposes  to 
publish,  distribute,  translate,  duplicate,  ex¬ 
hibit  and  perform  any  such  data  copyright¬ 
ed  by  the  contractor. 

(2)  The  contractor  agrees  not  to  Include  in 
the  technical  data  delivered  under  the  con¬ 
tract  any  material  copyrighted  by  the  con¬ 
tractor  and  not  to  knowingly  include  any 
material  copyrighted  by  others  without  first 
granting  or  obtaining  at  no  cost  a  license 
therein  for  the  benefit  of  the  Government 
of  the  same  scope  as  set  forth  in  paragraph 
(c)(1)  above.  If  such  royalty-free  license  is 
unavailable  and  the  contractor  nevertheless 
determines  that  such  copyrighted  material 
must  be  included  in  the  technical  data  to  be 
delivered,  rather  than  merely  incorporated 
therein  by  reference,  the  contractor  shall 
obtain  the  written  authorization  of  the  con¬ 
tracting  officer  to  include  such  copyrighted 
material  in  the  technical  data  prior  to  its 
delivery. 

(d)  Subcontracting.  It  is  the  responsibility 
of  the  contractor  to  obtain  from  its  subcon¬ 
tractors  technical  data  and  rights  therein, 
on  behalf  of  the  Government,  necessary  to 
fulfill  the  contractor's  obligations  to  the 
Government  with  respect  to  such  data.  In 
the  event  of  refusal  by  a  subcontractor  to 
accept  a  clause  affording  the  Government 
such  rights,  the  contractor  shall: 

(1)  Promptly  submit  written  notice  to  the 
contracting  officer  setting  forth  reasons  for 
the  subcontractor  refusal  and  other  perti¬ 
nent  information  which  may  expedite  dispo¬ 
sition  of  the  matter;  and 

(2)  Not  proceed  with  the  subcontract  with¬ 
out  the  written  authorization  of  the  con¬ 
tracting  officer. 
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(e)  Withholding  of  proprietary  data.  Not¬ 
withstanding  the  Inclusion  of  the  Additional 
Technical  Data  Requirements  clause  in  this 
contract  or  any  provision  of  this  contract 
specifying  the  delivery  of  technical  data, 
the  contractor  may  withhold  proprietary 
data  from  delivery,  provided  that  the  con¬ 
tractor  furnishes  in  lieu  of  any  such  propri¬ 
etary  data  so  withheld  technical  data  dis¬ 
closing  the  source,  size,  configuration, 
mating  and  attachment  characteristics, 
functional  characteristics  and  performance 
requirements  (“Form.  Fit  and  Function” 
data,  e.g.,  specification  control  drawings, 
catalog  sheets,  envelope  drawings,  etc.)  or  a 
general  description  of  such  proprietary  data 
where  "Form,  Fit  and  Function”  data  are 
not  applicable.  The  Government  shall  ac¬ 
quire  no  rights  to  any  proprietary  data  so 
withheld  except  that  such  data  shall  be  sub¬ 
ject  to  the  '  inspection  rights”  provisions  of 
paragraph  (f).  and.  if  included,  the  “Limited 
rights  in  proprietary  data”  provisions  of 
paragraph  (g)  and  the  "Contractor  licens¬ 
ing”  provisions  of  paragraph  (h). 

(f)  Inspection  rights.  Except  as  may  be 
otherwise  specified  in  this  contract  for  spe¬ 
cific  items  of  proprietary  data  which  are  not 
subject  to  this  paragraph,  the  contracting 
officer’s  representatives,  at  all  reasonable 
times  up  to  three  years  after  final  payment 
under  this  contract,  may  inspect  at  the  con¬ 
tractor’s  facility  any  proprietary  data  with¬ 
held  under  paragraph  (e)  and  not  furnished 
under  paragraph  (g)  for  the  purposes  of 
verifying  that  such  data  properly  fell  within 
the  withholding  provision  of  paragraph  (e), 
or  for  evaluating  work  performance. 

(3)  Optional  clause-limited,  rights 
in  proprietary  data.  In  research,  devel¬ 
opment,  or  demonstration  contracts, 
and  supply  contracts  where  it  is  deter¬ 
mined  that  delivery  of  proprietary 
data  is  necessary  with  limited  rights  in 
the  Government,  the  Rights  in  Tech¬ 
nical  Data  (long  form)  clause  shall  be 
supplemented  by  the  additional  para¬ 
graph  (g)  set  forth  below.  It  should  be 
noted  that  this  paragraph  does  not  en¬ 
title  the  contractor  to  place  a  limited 
rights  legend  on  any  technical  data 
furnished  to  the  Government  under 
paragraph  (g)  below  unless  the  con¬ 
tracting  officer  requests  in  writing  de¬ 
livery  of  identified  technical  data  pre¬ 
viously  withheld  under  par&grapgh  (e) 
of  the  Rights  in  Technical  Data 
clause.  Paragraph  (g)  provides  that 
proprietary  data  may  be  specified  in 
the  contract  as  being  excluded  from 
the  delivery  requirements  of  para¬ 
graph  (g).  Alternatively,  the  limited 
rights  legend  specified  in  paragraph 
(g)  may  be  made  applicable  to  only 
those  classes  of  proprietary  data  deter¬ 
mined  as  being  necess  try  for  delivery 
with  limited  rights.  In  addition,  when 
furnishing  proprietary  data  with  limit¬ 
ed  rights  legend,  subparagraphs  (a), 
(b)  and  (c)  thereunder  may  be  modi¬ 
fied  as  follows.  When  proprietary  data 
is  to  be  furnished  only  for  evaluation, 
subparagraph  \a)  of  the  limited  rights 
legend  shall  be  used,  and  subpara¬ 
graphs  (b)  and  (c),  if  otherwise  inap¬ 
plicable,  may  be  deleted.  When  there 
is  a  programmatic  requirement  that 
proprietary  data  be  disclosed  to  other 


DOE  contractors  only  for  information 
or  use  in  connection  with  work  per¬ 
formed  under  the  ir  contracts,  subpara¬ 
graph  (b)  of  the  limited  rights  legend 
shall  be  used,  and  subparagraphs  (a) 
and  (c)  may  be  deleted  if  otherwise  in¬ 
applicable.  In  either  of  the  foregoing 
examples,  the  contractor  may,  if  he 
can  show  the  possibility  of  a  conflict 
of  interest  because  of  disclosure  of 
such  data  to  certain  contractors  or 
evaluators,  exclude  such  contractors 
or  evaluators  from  subparagraphs  (a) 
or  (b).  If  the  data  is  required  solely  for 
emergency  repair  or  overhaul,  subpar¬ 
agraph  (c)  of  the  limited  rights  legend 
shall  be  retained,  and  subparagraphs 
(a)  and  (b)  may  unless  otherwise  appli¬ 
cable,  be  deleted  In  the  event  it  is  de¬ 
termined  that  all  of  the  subpara¬ 
graphs  (a),  (b)  and  (c)  of  the  limited 
rights  legend  are  to  be  deleted,  the 
word  “none”  shall  be  inserted  in  the 
legend  after  the  colon  (:). 

(g)  Limited  rights  in  proprietary  data.. 
Except  as  may  be  otherwise  specified  in  this 
contract  as  technical  data  which  are  not 
subject  to  this  paragraph,  the  contractor 
shall,  upon  written  request  from  the  con¬ 
tracting  officer  at  any  time  prior  to  three 
years  after  final  payment  under  this  con¬ 
tract,  promptly  deliver  to  the  Government 
any  "proprietary  data”  withheld  pursuant 
to  paragraph  (e)  of  the  Rights  in  Technical 
Data  clause  of  thir  contract.  The  following 
legend  and  no  other  is  authorized  to  be  af¬ 
fixed  on  any  “proprietary  data”  delivered 
pursuant  to  this  provision,  provided  the 
“proprietary  data”  meets  the  conditions  for 
initial  withholding  under  pararaph  (e)  of 
the  Rights  in  Technical  Data  clause.  The 
Government  will  thereafter  treat  the  "pro¬ 
prietary  data”  in  accordance  with  such 
legend. 

Limited  Rights  Legend 

This  “proprietary  data,”  furnished  under 
Contract  No. - with  the  U.S.  Depart¬ 

ment  of  Energy  (and  Purchase  Order  No  — 
if  applicable)  may  be  duplicated  and  used  by 
the  Government  with  the  express  limita¬ 
tions  that  the  "proprietary  data”  may  not 
be  disclosed  outside  the  Government  or  be 
used  for  purposes  of  manufacture  without 
prior  permission  of  the  contractor,  except 
that  further  disclosure  or  use  may  be  made 
solely  for  the  following  purposes: 

(a)  This  “proprietary  data”  may  be  dis¬ 
closed  for  evaluation  purposes  under  the  re¬ 
striction  that  the  ’'proprietary  data”  be  re¬ 
tained  in  confidence  and  not  be  further  dis¬ 
closed; 

(b)  This  "proprietary  data”  may  be  dis¬ 
closed  to  other  contractors  participating  in 
the  Government’s  program  of  which  this 
contract  is  a  part  for  information  or  use  in 
connection  with  the  work  performed  under 
their  contracts  and  under  the  restriction 
that  the  “proprietary  data”  be  retained  in 
confidence  and  not  be  further  disclosed;  or 

(c)  This  "proprietary  data”  may  be  used 
by  the  Government  or  others  on  its  behalf 
for  emergency  repair  or  overhaul  work 
under  the  restriction  that  the  "proprietary 
data”  be  retained  in  confidence  and  not  be 
further  disclosed.  This  legend  shall  be 
marked  on  any  reproduction  of  this  data  In 
whole  or  in  part. 

(4)  Optional  clause— contractor  li¬ 
censing.  In  many  contraction  situa¬ 


tions  the  achievement  of  DOE’S  objec¬ 
tives  would  be  frustrated  if  the  Gov¬ 
ernment  at  the  time  of  contracting  did 
not  obtain  on  behalf  of  responsible 
third  parties  and  itself  limited  license 
rights  in  and  to  proprietary  contract 
data.  Where  for  example,  the  contrac¬ 
tor  is  required  to  license  background 
patents,  consideration  should  be  given 
to  securing  co -extensive  license  rights 
to  the  Government  and  responsible 
third  parties  at  reasonable  royalties, 
and  under  appropriate  restrictions,  for 
contract  data  which  are  proprietary 
data  in  order  to  practice  the  technol¬ 
ogy  which  is  a  subject  of  the  contract. 
When  such  a  license  right  is  deemed 
necessary,  the  Rights  in  Technical 
Data  (long  form)  clause  should  be  sup¬ 
plemented  by  the  addition  of  para¬ 
graph  (h)  below.  Paragraph  (h)  will 
normally  be  sufficient  to  cover  propri¬ 
etary  contract  data  for  items  and  pro¬ 
cesses  that  were  used  in  the  contract 
and  are  necessary  in  order  to  insure 
widespread  commercial  use  of  a  sub¬ 
ject  of  the  contract.  The  expression 
"subject  of  the  contract”  is  intended 
to  limit  the  licensing  required  in 
clause  (h)  below  to  the  fields  of  tech¬ 
nology  specifically  contemplated  in 
the  contract  effort  and  may  be  re¬ 
placed  by  a  more  specific  statement  of 
the  fields  of  technology  intended  to  be 
covered  in  the  manner  described  in 
§  9-9.1G7-5(b)(9)  of  Subpart  9-9.1  of 
these  Regulations  pertaining  to  "Back¬ 
ground  Patents.”  Where,  however, 
proprietary  contract  data  cover  the 
main  purpose  or  basic  technology  of 
the  research,  development  or  demon¬ 
stration  effort  of  the  contract,  rather 
than  subcomponents,  products  or  pro¬ 
cesses  which  are  ancillary  to  the  con¬ 
tract  effort,  the  limitations  set  forth 
in  subparagraphs  (l)-(4)  of  paragraph 
(h)  should  be  modified  or  deleted. 
Paragraph  (h)  further  provides  that 
technical  data  may  be  specified  in  the 
contract  as  being  excluded  from  or  not 
subject  to  the  licensing  requirements 
thereof.  This  exclusion  can  be  imple¬ 
mented  by  limiting  the  applicability  of 
the  provisions  of  paragraph  (h)  to 
only  those  classes  cr  categories  of  pro¬ 
prietary  data  determined  as  being  es¬ 
sential  for  licensing.  Although  con¬ 
tractor  licensing  may  be  required 
under  paragraph  (h),  the  final  resolu¬ 
tion  of  questions  regarding  the  scope 
of  such  licenses,  the  terms  thereof  in¬ 
cluding  provisions  fofr  confidentiality 
and  reasonable  royalties,  is  then  left 
to  the  negotiation  of  the  parties  with 
resolution  of  the  issues  being  made,  if 
necessary,  by  a  court  of  competent  ju¬ 
risdiction. 

(h)  Contractor  licensing. 

Except  as  may  be  otherwise  specified  in 
this  contract  as  technical  data  not  subject 
to  this  paragraph,  the  contractor  agrees 
that  upon  written  application  by  DOE,  it 
will  grant  to  the  Government  and  responsi¬ 
ble  third  parties,  for  purposes  of  practicing 
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a  subject  of  this  contract,  a  nonexclusive  li¬ 
cense  in  any  contract  data  which  are  propri¬ 
etary  data  on  terms  and  conditions  reason¬ 
able  under  the  circumstances  including  ap¬ 
propriate  provisions  for  confidentiality;  pro¬ 
vided,  however,  the  contractor  shall  not  be 
obligated  to  license  any  such  data  if  the 
contractor  demonstrates  to  the  satisfaction 
of  the  head  of  the  agency  or  designee  that; 

(1)  Such  data  are  not  essential  to  the 
manufacture  or  practice  of  hardware  de¬ 
signed  or  fabricated,  or  processes  developed, 
under  this  contract; 

(2)  Such  data,  in  the  form  of  results  ob¬ 
tained  by  their  use,  have  a  commercially 
competitive  alternative  available  or  readily 
introducible  from  one  or  more  other 
sources; 

(3)  Such  data,  in  the  form  of  results  ob¬ 
tained  by  their  use,  are  being  supplied  by 
the  contractor  or  its  licensees  in  sufficient 
quantity  and  at  reasonable  prices  to  satisfy 
market  needs,  or  the  contractor  or  its  licens¬ 
ees  have  taken  effective  steps  or  within  a 
reasonable  time  are  expected  to  take  effec¬ 
tive  steps  to  so  supply  such  data  in  the  form 
of  results  obtained  by  its  use;  or 

(4)  Such  data,  in  the  form  of  results  ob¬ 
tained  by  their  use,  can  be  furnished  by  an¬ 
other  firm  skilled  in  the  art  of  manufactur¬ 
ing  items  or  performing  processes  of  the 
same  general  type  and  character  necessary 
to  achieve  the  contract  results. 

(f)  Rights  in  data— special  works.  (1) 
The  clauses  set  forth  in  paragraph  (2) 
below  shall  be  used  in  all  contracts 
where  the  principal  purpose  or  a  task 
of  the  contract  is  the  production  of  co¬ 
pyrightable  works,  even  though  such 
works  may  incorporate  uncopyrighted 
material  or  material  previously  copy¬ 
righted  by  the  contractor  or  others. 
Such  contracts  include  those: 

(1)  Primarily  for  production  of 
motion  picture  or  television  recordings 
or  scripts,  musical  compositions  or  ar¬ 
rangements,  sound  tracks  or  record¬ 
ings,  translations,  adaptations,  and  the 
like; 

(ii)  For  books,  compilations,  surveys, 
histories,  or  technology  information 
pamphlets; 

(iii)  For  works  pertaining  to  manage¬ 
ment  studies,  support  services,  train¬ 
ing,  career  guidance,  or  similar  func¬ 
tions  of  DOE;  and 

(iv)  For  works  pertaining  to  guid¬ 
ance  or  instruction  of  DOE  officials  or 
employees  in  the  discharge  of  official 
duties. 

The  clause  in  paragraph  (2)  below 
should  be  modified  with  the  assistance 
of  patent  counsel  where  the  contract 
calls  for  the  editing,  translation,  addi¬ 
tion,  or  other  modification  of  the  sub¬ 
ject  matter  of  an  existing  work. 

(2)  Rights  in  data— special  works 
clause. 

Rights  in  Data— Special  Works 

(a)  The  term  “Data”  as  used  herein  means 
recorded  information  regardless  of  form  or 
characteristic,  such  as  writings,  sound  re¬ 
cordings,  pictorial  reproductions,  drawings, 
or  other  graphic  representations,  and  works 
of  similar  nature  (whether  or  not  copyright¬ 
ed)  w'hich  are  specified  to  be  delivered 
under  this  contract.  The  term  includes  data 


such  as  management  studies  and  data  pro¬ 
duced  under  support  services  contracts  but 
does  not  include  financial  reports,  cost  anal¬ 
yses,  and  other  information  incidental  to 
contract  administration. 

(b)  All  data  first  produced  or  composed  in 
the  course  of  or  under  this  contract  shall  be 
the  sole  property  of  the  Government. 
Except  with  the  prior  written  permission  of 
the  contracting  officer,  the  contractor 
agrees  not  to  assert  any  rights  at  common 
law  or  in  equity  or  establish  any  claim  to 
statutory  copyright  in  such  data,  the  con¬ 
tractor  shall  not  publish  or  reproduce  such 
data  in  whole  or  in  part  or  in  any  manner  or 
form,  or  authorize  others  so  to  do,  without 
the  written  consent  of  the  contracting  offi¬ 
cer  until  such  time  as  the  Government  may 
have  released  such  data  to  the  public. 

(c)  The  contractor  hereby  grants  to  or  will 
obtain  for  the  Government  a  royalty-free, 
nonexclusive  and  irrevocable  license 
throughout  the  world  (1)  to  publish,  trans¬ 
late,  reproduce,  deliver,  perform,  use,  and 
dispose  of,  in  any  manner,  any  and  all  data 
which  are  not  first  produced  or  composed  in 
the  performance  of  this  contract  but  which 
are  incorporated  in  the  work  furnished 
under  this  contract;  and  (2)  to  authorize 
others  so  to  do. 

(d)  The  contractor  shall  indemnify  and 
save  and  hold  harmless  the  Government,  its 
officers,  agents,  and  employees  acting  with- 
ing  the  scope  of  their  official  duties  against 
any  liability,  including  costs  and  expenses, 

(1)  for  violation  of  proprietary  rights,  copy¬ 
rights,  or  rights  of  privacy,  arising  out  of 
the  publication,  translation,  reproduction, 
delivery,  performance,  use,  or  disposition  of 
any  data  furnished  under  this  contract;  or 

(2)  based  upon  any  libelous,  defamatory,  or 
other  unlawful  matter  contained  in  such 
data. 

(e)  Nothing  contained  in  this  clause  shall 
imply  a  license  to  the  Government  under 
any  patent,  or  be  construed  as  affecting  the 
scope  of  any  licenses  or  other  rights  other¬ 
wise  granted  to  the  Government  under  any 
patent. 

( g )  Rights  in  technical  data  clause 
(.short  form).  (1)  The  clause  set  forth 
in  paragraph  (2)  below  may  be  used  in 
contracts  for  basic  research  including 
grants,  special  research  support  agree¬ 
ments  with  educational  institutions, 
contracts  with  consultants,  contracts 
for  symposia  or  for  the  conduct  of 
training  and  educational  programs, 
and  in  other  contracts  of  a  similar 
nature.  This  clause  shall  not  be  used 
in  any  contract  where  proprietary  in¬ 
formation  of  the  contractor  may  be 
utilized  in  the  performance  of  work 
under  the  contract,  and  in  such  in¬ 
stances  the  Additional  Technical  Data 
Requirements  clause  of  §9-9.202-3(0 
and  the  Rights  in  Technical  Data 
(long  form)  clause  of  §  9-9.202-3(e)(2) 
shall  be  used.  The  short  form  clause  of 
this  section  shall  not  be  used  in  situa¬ 
tions  involving  long-term  consultancy 
arrangements  for  work  in  DOE  pro¬ 
grams  providing  opportunities  for  spe¬ 
cialized  work  experience  at  DOE- 
owned  facilities  for  scientific,  engi¬ 
neering,  and  other  employees  of  pri¬ 
vate  firms  and  institutions  engaged  in 
civilian  applications  of  atomic  energy. 

(2)  Rights  in  technical  data  clause- 
short  form. 


Rights  in  Technical  Data— Short  Form 

(a)  Definitions. 

The  definitions  of  terms  set  forth  in  41 
CFR  9-9.201  apply  to  the  extent  these 
terms  are  used  herein. 

(b)  Allocation  of  rights. 

(1)  The  Government  shall  have: 

(1)  Unlimited  rights  in  technical  data  first 
produced  or  specifically  used  in  the  perfor¬ 
mance  of  this  contract; 

(ii)  The  right  of  the  contracting  officer  or 
his  representatives  to  inspect  at  all  reason¬ 
able  times  up  to  three  years  after  final  pay¬ 
ment  under  this  contract  all  technical  data 
first  produced  or  specifically  used  in  the 
contract  (for  which  inspection  the  contrac¬ 
tor  or  its  subcontractor  shall  afford  proper 
facilities  to  DOE);  and 

(iii)  The  right  to  have  any  technical  data 
first  produced  or  specifically  used  in  the 
performance  of  this  contract  delivered  to 
the  Government  as  the  contracting  officer 
may  from  time  to  time  direct  during  the 
progress  of  the  work  or  in  any  event  as  the 
contracting  officer  shall  direct  upon  comple¬ 
tion  or  termination  of  this  contract. 

(2)  The  contractor  shall  have: 

The  right  to  use  for  its  private  purposes, 
subject  to  patent,  security  or  other  provi¬ 
sions  of  this  contract,  technical  data  it  first 
produces  in  the  performance  of  this  con¬ 
tract  provided  the  data  requirements  of  this 
contract  have  been  met  as  of  the  date  of  the 
private  use  of  such  data.  The  contractor 
agrees  that  to  the  extent  it  receives  or  is 
given  access  to  proprietary  data  or  other 
technical,  business  or  financial  data  in  the 
form  of  recorded  information  from  DOE  or 
a  DOE  contractor  or  subcontractor,  the  con¬ 
tractor  shall  treat  such  data  in  accordance 
with  any  restrictive  legend  contained  there¬ 
on,  unless  use  is  specifically  authorized  by 
prior  written  approval  of  the  contracting  of¬ 
ficer. 

(c)  Copyrighted  material.  (1)  The  contrac¬ 
tor  agrees  to,  and  does  hereby  grant  to  the 
Government,  and  to  its  officers,  agents,  ser¬ 
vants  and  employees  acting  within  the  scope 
of  their  duties: 

(1)  A  royalty-free,  nonexclusive,  irrevoca¬ 
ble  license  to  reproduce,  translate,  publish, 
use,  and  dispose  of  and  to  authorize  others 
so  to  do,  all  copyrightable  material  first  pro¬ 
duced  or  composed  in  the  performance  of 
this  contract  by  the  contractor,  its  employ¬ 
ees  or  any  individual  or  concern  specifically 
employed  or  assigned  to  originate  and  pre¬ 
pare  such  material;  and 

(ii)  A  license  as  aforesaid  under  any  and 
all  copyrighted  or  copyrightable  works  not 
first  produced  or  composed  by  the  contrac¬ 
tor  in  the  performance  of  this  contract  but 
which  are  incorporated  in  the  material  fur¬ 
nished  under  the  contract,  provided  that 
such  license  shall  be  only  to  the  extent  the 
contractor  now  has,  or  prior  to  completion 
or  final  settlement  of  the  contract  may  ac¬ 
quire,  the  right  to  grant  such  license  with¬ 
out  becoming  liable  to  pay  compensation  to 
others  solely  because  of  such  grant. 

(2)  The  contractor  agrees  that  it  will  not 
knowingly  include  any  material  copyrighted 
by  others  in  any  written  or  copyrightable 
material  furnished  or  delivered  under  this 
contract  without  a  license  as  provided  for  in 
subparagraph  (l)(ii)  hereof,  or  without  the 
consent  of  the  copyright  owner,  unless  It  ob¬ 
tains  specific  written  approval  of  the  con¬ 
tracting  officer  for  the  inclusion  of  such 
copyrighted  material. 
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§  9-9.202-4  Procedures  (Government- 
owned  facilities). 

(a)  General  It  is  essential  that  DOE 
maintain  continuity  in  its  programs 
which  are  implemented  by  contracts 
for  the  operation  of  Government 
owned  facilities.  Contract  data  first 
produced  or  specifically  used  in  the 
performance  of  such  contracts  myst  be 
considered  as  integral  to  and  remain¬ 
ing  with  the  facility  or  plant  after  ter¬ 
mination  of  such  contracts  and  thus 
available  to  DOE  and  its  future  con¬ 
tractors  for  the  continued  use  of  the 
facilities  or  plant.  However,  it  is  recog¬ 
nized  that  these  contracts  by  their 
nature  cannot  always  be  subject  to  one 
set  of  prescribed  contract  provisions 
which  will  always  apply.  Accordingly, 
the  Rights  in  Technical  Data— Facility 
clause  set  forth  in  paragraph  (c)(2) 
below  is  to  be  used  as  a  basic  or  mini¬ 
mal  clause  which  may  be  modified  or 
expanded  with  the  concurrence  of 
patent  counsel  to  meet  particular  con¬ 
tract  situations. 

(b)  Subcontracting.  Unless  otherwise 
directed  by  the  contracting  officer,  the 
contractor  shall  follow'  the  policy  and 
procedures  of  §9-9.202-1,  2  end  3 
above  and  shall  employ  the  provisions 
of  the  Additional  Technical  Data  Re¬ 
quirements  clause  of  §  9-9.202-3(c)  and 
the  Rights  in  Technical  Data  clause  of 
§  9-9.202-3(e)(2)  where  appropriate 
except  in  subcontracts  for  the  design 
of  special  production  plants  or  facili¬ 
ties  or  specially  designed  equipment 
for  such  facilities  or  plants  in  which 
instances  contractors  shall  include  the 
provisions  of  the  Rights  in  Technical 
Data— Facility  clause  of  §  9-9.202- 
4(c)(2). 

(c)  Rights  in  technical  data— facili¬ 
ty.  (1)  Whenever  a  contract  has  as  a 
purpose  the  operation  of  a  Govem- 
ment-owned  research  or  production  fa¬ 
cility,  the  clause  set  forth  in  (2)  below 
shall  normally  be  included  in  the  con¬ 
tract.  Inasmuch  as  this  clause  secures 
to  the  Government  ownership,  access 
to,  and,  if  requested,  delivery  of  all 
technical  data  first  produced  in  the 
performance  of  the  contract  and 
access  to  and  delivery  of  technical 
data  first  produced  In  the  perfor¬ 
mance  of  the  contract  and  access  to 
and  delivery  of,  technical  data  which 
are  specifically  used  in  the  perfor¬ 
mance  cf  the  contract,  there  is  no 
need  to  include  the  Additional  Techni¬ 
cal  Data  Requirements  clause  of  §  9- 
9.202-3(0. 

(2)  Rights  in  technical  data  clause- 
facility. 

Rights  in  Technical  Data— Facility 

(a)  Definitions.  (1)  “Technical  data” 
means  recorded  information,  regardles-s  of 
form  or  characteristic,  of  a  scientific  or 
technical  nature.  It  may,  for  example,  docu¬ 
ment  research,  experimental,  developmen¬ 
tal,  or  demonstration,  or  engineering  work 
or  be  usable  or  used  to  define  a  design  or 
process  or  to  procure,  produce,  support. 


maintain,  or  operate  material.  The  data 
may  be  graphic  or  pictorial  delineations  in 
media  such  as  drawings  or  photographs, 
text  in  specifications  or  related  performance 
or  design  type  documents,  or  computer  soft¬ 
ware  (including  computer  programs,  com¬ 
puter  sol  t ware  data  bases  and  computer 
software  documentation).  Examples  of  tech¬ 
nical  data  Include  research  and  engineering 
data,  engineering  drawings  and  associated 
lists,  specifications,  standards,  process 
sheets,  manuals,  technical  reports,  catalog 
Item  identification  and  related  information. 
Technical  data  as  used  herein  does  not  in¬ 
clude  financial  reports,  cost  analyses  and 
other  Information  incidental  to  contract  ad¬ 
ministration. 

(2)  "Proprietary  data”  means  technical 
data  which  embody  trade  secrets  developed 
at  private  expense,  such  as  design  proce¬ 
dures  or  techniques,  chemical  composition 
of  materials,  or  manufacturing  methods, 
processes,  or  treatments,  including  minor 
modifications  thereof,  provided  that  such 
data: 

(i)  Are  not  generally  known  or  available 
from  other  sources  without  obligation  con¬ 
cerning  their  confidentiality; 

(ii)  Have  not  been  made  available  by  the 
owner  to  others  without  obligation  concern¬ 
ing  their  confidentiality:  and 

(iil)  Are  not  already  available  to  the  Gov¬ 
ernment  without  obligation  concerning 
their  confidentiality. 

(3)  "Unlimited  rights”  means  rights  to 
use,  duplicate,  or  disclose  technical  data,  In 
whole  or  in  part.  In  any  manner  and  for  any 
purpose  whatsoever,  and  to  permit  others  to 
do  so. 

(b)  Allocation  of  rights.  (1)  The  Govern¬ 
ment  shall  have: 

(i)  Ownership  in  all  technical  data  first 
produced  in  the  performance  of  the  con¬ 
tract, 

(ii)  The  right  to  Inspect  technical  data 
first  produced  or  specifically  used  in  the 
performance  of  the  contract  at  all  reason¬ 
able  times  (for  which  Inspection  the  proper 
facilities  shall  be  afforded  DOE  by  the  con¬ 
tractor  and  Its  subcontractors). 

(iii)  The  Right  to  have  all  technical  data 
first  produced  or  specifically  used  in  the 
performance  of  the  contract  delivered  to 
the  Government  or  otherwise  disposed  of  by 
the  contractor,  either  as  the  contracting  of¬ 
ficer  may  from  time  to  time  direct  during 
the  progress  of  the  work  or  in  any  event  as 
the  contracting  officer  shall  direct  upon 
completion  or  termination  of  this  contract, 
provided,  that  nothing  contained  in  this 
paragraph  shall  require  the  contractor  to 
actually  deliver  any  technical  data  the  deliv¬ 
ery  of  which  is  excused  by  this  Rights  in 
Technical  Data  clause, 

(iv)  Unlimited  rights  in  technical  data  spe¬ 
cifically  used  In  the  performance  of  this 
contract  except  technical  data  pertaining  to 
Items  of  standard  commercial  design;  the 
contractor  agrees  to  leave  a  copy  of  such 
technical  data  at  the  facility  or  plant  to 
which  such  data  relate,  and  to  make  avail¬ 
able  for  access  or  to  deliver  to  the  Govern¬ 
ment  such  data  upon  request  by  the  con¬ 
tracting  officer;  provided,  that  if  such  data 
are  proprietary,  the  rights  of  the  Govern¬ 
ment  in  such  data  shall  be  governed  solely 
by  the  provisions  of  optional  paragraph  (e) 
hereof— "Limited  Rights  in  Proprietary 
Data,” 

(v)  The  right  to  remove,  cancel,  correct  or 
ignore  any  marking  not  authorized  by  the 
terms  of  this  contract  on  any  technical  data 
furnished  hereunder  if,  in  response  to  a 


written  inquiry  by  DOE  concerning  the  pro¬ 
priety  of  the  markings,  the  contractor  fails 
to  respond  thereto  within  60  days  or  fails  to 
substantiate  the  propriety  of  the  markings. 
In  either  case  DCS  will  notify  the  contrac¬ 
tor  of  the  action  taken. 

(2)  The  contractor  shall  have: 

(1)  The  right  to  withhold  its  proprietary 
data  in  accordance  with  the  provisions  of 
this  clause;  and 

(ii)  The  right  to  use  for  its  private  pur¬ 
poses,  subject  to  patent,  security,  or  other 
provisions  of  this  contract,  technical  data  it 
first  produces  in  the  performance  of  this 
contract,  provided  the  data  requirements  cf 
this  contract  have  been  met  as  of  the  date 
of  the  private  use  such  data.  The  contractor 
agrees  that  to  the  extent  it  receives  or  is 
given  access  to  proprietary  data  or  other 
technical,  business,  or  financial  data  in  the 
form  of  recorded  information  from  DOE  or 
a  DOE  contractor  or  subcontractor,  the  con¬ 
tractor  shall  treat  such  data  in  accordance 
with  any  restrictive  legend  container  there¬ 
on,  unless  use  is  specifically  authorized  by 
prior  written  approval  of  the  contracting  of¬ 
ficer. 

(3)  Nothing  contained  in  this  clause  shall 
Imply  a  license  to  the  Government  under 
any  patent  or  be  construed  as  affecting  the 
scope  of  any  licenses  or  other  rights  other¬ 
wise  granted  to  the  Government  under  any 
patent. 

(c)  Copyrighted  material  (1)  The  contrac¬ 
tor  shall  not.  without  prior  written  authori¬ 
zation  of  the  contracting  officer,  establish  a 
claim  to  statutory  copyright  in  ary  techni¬ 
cal  data  first  produced  in  the  performance 
of  this  contract.  To  the  extent  such  authori¬ 
zation  is  granted,  the  Government  reserves 
for  itself  and  others  acting  on  its  behalf  a 
royalty-free,  nonexclusive.  Irrevocable, 
world-wide  license  for  Governmental  pur¬ 
poses  to  publish,  distribute,  translate,  dupli¬ 
cate,  exhibit,  and  perform  any  such  data 
copyrighted  by  the  contractor. 

(2)  The  contractor  agrees  not  to  include  in 
the  teclinical  data  delivered  under  the  con¬ 
tract  any  material  copyrighted  by  the  con¬ 
tractor  and  not  to  knowingly  include  any 
material  copyrighed  by  others  without  first 
granting  or  obtaining  at  no  cost  a  license 
therein  for  the  benefit  of  the  Government 
of  the  same  scope  as  set,  forth  in  paragraph 
(c)(1)  above.  If  the  contractor  believes  that 
such  coprlghted  mater  al  for  which  the  li¬ 
cense  cannot  be  obtained  must  be  included 
in  the  technical  data  to  be  delivered,  rather 
than  merely  incorperated  therein  by  refer¬ 
ence,  the  contractor  shall  obtain  the  written 
authorization  of  the  contracting  officer  to 
include  such  material  in  the  technical  data 
prior  to  its  delivery. 

(d)  Subcontracting.  (1)  Unless  otherwise 
directed  by  the  contracting  officer,  the  con¬ 
tractor  agrees  to  use  in  subcontracts  having 
as  a  purpose  the  conduct  of  research  devel¬ 
opment,  and  demonstration  work  or  in  sub¬ 
contracts  for  supplies,  the  contract  clause 
provision  in  41  CFR  9-9.202-3(c)  and  41 
CFR  9-9.202-3(e)(2)  in  accordance  with  the 
policy  and  procedures  of  41  CFR  9-9.202-  1, 
2,  and  3. 

(2)  It  is  the  responsibility  of  the  contrac¬ 
tor  to  obtain  from  its  subcontractors  techni¬ 
cal  data  and  rights  therein,  on  behalf  of  the 
Government,  neccessary  to  fulfill  the  con¬ 
tractor’s  obligations  to  the  Government 
with  respect  to  such  data.  In  the  event  of  re¬ 
fusal  by  a  subcontractor  to  accept  a  clause 
affording  the  Government  such  rights,  the 
contractor  shall: 

(i)  Promptly  submit  written  notice  to  the 
contracting  officer  setting  forth  reasons  for 
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the  subcontractor  refusal  and  other  perti¬ 
nent  information  which  may  expedite  dispo¬ 
sition  of  the  matter;  and 

(ii)  Not  proceed  with  the  subcontract 
without  the  written  authorization  of  the 
contracting  officer. 

(d)  Optional  clause— limited  rights 
in  proprietary  data.  In  contracts 
where  it  is  determined  that  delivery  of 
proprietary  data  is  necessary  with 
limited  rights  in  the  Government,  the 
Rights  in  Technical  Data  clause  of 
this  section  shall  be  supplemented  by 
the  additional  paragraph  (e)  set  forth 
below.  Paragraph  (e)  provides  that 
technical  data  may  be  specified  in  the 
contract  as  being  excluded  from  the 
delivery  requirements  thereof.  Alter¬ 
natively.  paragraph  (e)  may  be  limited 
or  made  applicable  to  only  those 
classes  of  proprietary  data  determined 
as  being  necessary  for  delivery  with 
limited  rights.  In  addition,  when  fur¬ 
nishing  proprietary  data  with  the 
limited  rights  legend,  subparagraphs 
(a),  (b),  and  (c)  thereunder  may  be 
modified  as  follows.  When  proprietary 
data  is  to  be  furnished  only  for  evalua¬ 
tion,  subparagraph  (a)  of  the  limited 
rights  legend  shall  be  used,  and  sub- 
paragraphs  (b)  and  (c),  if  otherwise  in¬ 
applicable,  may  be  deleted.  When 
there  is  a  programmatic  requirement 
that  proprietary  data  be  disclosed  to 
.other  DOE  contractors  only  for  infor¬ 
mation  or  use  in  connection  with  work 
performed  under  their  contracts,  sub- 
paragraph  (b)  of  the  limited  rights 
legend  shall  be  used,  and  subpara¬ 
graphs  (a)  and  (c)  may  be  deleted  if 
otherwise  inapplicable.  In  either  of 
the  foregoing  examples,  the  contrator 
may,  if  he  can  show  the  possibility  of 
a  conflict  of  interest  because  of  disclo¬ 
sure  of  such  data  to  certain  contrac¬ 
tors.  or  evaluators,  exclude  contractors 
or  evaluators  from  subparagraphs  (a) 
or  (b).  If  the  data  is  required  solely  for 
emergency  repair  or  overhaul,  subpar¬ 
agraph  (c)  of  the  limited  rights  legend 
shall  be  retained,  and  subparagraphs 
(a)  and  (b),  may  unless  otherwise  ap¬ 
plicable,  be  deleted.  In  the  event  that 
it  is  determined  that  all  of  the  subpar¬ 
agraphs  (a),  (b),  and  (c)  of  the  limited 
rights  legend  are  to  be  deleted,  the 
word  “none”  shall  be  inserted  in  the 
legend  after  the  colon  (;) 

(e)  Limited  rights  in  proprietary  data. 
Except  as  may  be  otherwise  specified  in  this 
contract  as  technical  data  which  are  not 
subject  to  this  paragraph,  the  contractor 
agrees  to  and  does  hereby  grant  to  the  Gov¬ 
ernment  an  irrevocable,  nonexclusive  paid- 
up  license  and  right  to  use  by  or  for  the 
Government  any  proprietary  data  of  the 
contractor  specifically  used  in  the  perfor¬ 
mance  of  this  contract;  provided,  however, 
that  to  the  extent  that  any  proprietary  data 
when  furnished  or  delivered  is  specifically 
identified  by  the  contractor  at  the  time  of 
initial  delivery  to  the  Government  or  a  rep¬ 
resentative  of  the  Government,  such  data 
shall  not  be  used  within  or  outside  the  Gov¬ 
ernment  except  as  provided  in  the  “Limited 
Rights  Legend"  set  forth  below.  All  such 


proprietary  data  shall  be  marked  with  the 
following  “Limited  Rights  Legend": 

Limited  Rights  Legend 

This  “proprietary  data,”  furnished  under 
Contract  No.  -  with  the  U.S.  Depart¬ 

ment  of  Energy  (and  purchase  order  No. 

-  if  applicable)  may  be  duplicated  and 

used  by  the  Government  with  the  express 
limitations  that  the  "proprietary  data”  may 
not  be  disclosed  outside  of  the  Government 
or  be  used  for  purposes  of  manufacture 
without  prior  permission  of  the  contractor, 
except  that  further  disclosure  or  use  may  be 
made  solely  for  the  following  purposes: 

(a)  This  “proprietary  data”  may  be  dis¬ 
closed  for  evaluation  purposes  under  the  re¬ 
striction  that  the  “proprietary  data”  be  re¬ 
tained  in  confidence  and  not  be  further  dis¬ 
closed; 

(b)  This  “proprietary  data"  may  be  dis¬ 
closed  to  other  contractors  participating  in 
the  Government’s  program  of  which  this 
contract  is  a  part  for  information  or  use  in 
connection  with  the  work  performed  under 
their  contracts  and  under  the  restriction 
that  the  “proprietary  data”  be  retained  in 
confidence  and  not  be  further  disclosed;  or 

(c)  This  “proprietary  data”  may  be  used 
by  the  Government  or  others  on  its  behalf 
for  emergency  repair  or  overhaul  work 
under  the  restriction  that  the  “proprietary 
data”  be  retained  in  confidence  and  not  be 
further  disclosed. 

This  legend  shall  be  marked  on  any  repro¬ 
duction  of  this  data  in  whole  or  in  part. 

§  9-9.202-5  Negotiations  and  deviations. 

Contracting  officers  shall  contact 
the  field  patent  counsel  assisting  their 
procuring  activity,  or  the  Assistant 
General  Counsel  for  Patents,  for  assis¬ 
tance  to  the  contracting  officer  in  se¬ 
lecting,  negotiating,  or  approving  ap¬ 
propriate  data  and  copyright  clauses 
in  accordance  w'ith  the  procedures  as 
set  forth  in  §  9-9.107~4(k).  In  particu¬ 
lar,  advice  of  patent  counsel  should  be 
obtained  regarding  the  appropriate¬ 
ness  or  ljnodification  of  optional  para¬ 
graphs  (g)  and  (h)  of  the  Rights  in 
Technical  Data  (long  form)  clause,  the 
exclusion  of  specific  items  of  propri¬ 
etary  data  from  paragraph  (f)  in  said 
clause,  and  the  exclusion  of  the  Addi¬ 
tional  Technical  Data  Requirements 
clause  of  §  9-9.202-3(c). 

PART  9-10— BONDS  AND  INSURANCE 

Sec. 

9-10  000  Scope. 

Subpart  9-10.1 — Bond* 

9-10.102  Definitions 
9-10.102-50  Fidelity  bonds. 

9-10.103  Bid  guarantees. 

9-10.103-1  Policy  on  use. 

9-10.104  Performance  bonds. 

9-10.104-2  Other  than  construction  con¬ 
tracts. 

9-10.105  Payment  bonds. 

9-10.105-2  Other  than  construction  con¬ 
tracts. 

9-10.109  Execution  and  administration  of 
bonds. 

9-10.150  Fidelity  bonds. 

Subpart  9-10.2 — Sureties  on  Band* 

9-10.250  Corporate  co-sureties. 


Sec. 

9-10.251  Partnerships  as  sureties. 

9-10.252  Substitution  o»-  replacement  of  a 
surety. 

Subpart  9-10.3 — Insurance 
9-10.350  Contract  article. 

Subpart  9-10.50 — Indemnification  of  DOE  Contractor* 

9-10.5000  Scope. 

9-10.5001  Applicability. 

9-10.5002  Definitions. 

9-10.5003  Statutory  Indemnity— section 

170d  of  the  Atomic  Energy  Act  of  1954, 
as  amended. 

9-10.5004  Authority  of  heads  of  procuring 
activities  to  negotiate  statutory  indem¬ 
nity  agreements. 

9-10.5005  Substantial  nuclear  incident. 
9-10.5006  Statutory  indemnity  contract  ar¬ 
ticle. 

9-10.5007  Contractual  assurance. 

9-10.5008  “Representation”  for  use  in  sub¬ 
contracts  and  purchase  orders  of  prime 
contractor  holding  statutory  indemnity 
agreement. 

9-10.5009  Fees. 

9-10.5010  Financial  protection  require¬ 
ments. 

9-10.5011  General  contract  authority  in¬ 
demnity. 

Authority:  Title  V,  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  Adminis¬ 
trative  Procedures  Act,  as  amended  (5  U.S.C. 
551,  et.  seq. 

§9-10.000  Scope 

This  part  implements  and  supple¬ 
ments  the  requirements  on  bonds  and 
insurance  set  forth  in  FPR  Part  1-10. 
Coverage  relating  to  operating  con¬ 
tractors  is  to  be  found  in  Subpart  9- 
50.10. 

Subpart  9-10.1 — Bonds 

§9-10.102  Definitions. 

§9-10.102-  50  Fidelity  bonds. 

A  blanket  fidelity  bond  is  a  bond 
under  which  the  obligor  agrees  to  in¬ 
demnify  an  employer  up  to  an  amount 
stated  in  the  bond  for  losses  caused  by 
dishonesty  on  the  part  of  all  employ¬ 
ees  except  those  expressly  excluded  by 
written  endorsement  on  the  bond.  A 
blanket  position  fidelity  bond  affords 
the  employer  such  protection  with  re¬ 
spect  to  all  positions  except  those  ex¬ 
pressly  excluded  by  written  endorse¬ 
ment  on  the  bond.  An  individual  fidel¬ 
ity  bond  affords  the  employer  such 
protection  with  respect  to  a  named  in¬ 
dividual,  and  a  schedule  fidelity  bond 
protects  the  employer  against  the  dis¬ 
honesty  of  any  employee  or  employees 
included  in  a  schedule  of  named  indi¬ 
viduals. 

§  9-10.103  Bid  guarantees. 

§  9-10.103-1  Policy  on  use. 

(a)  In  addition  to  the  restriction  on 
use  of  bid  guarantees  in  FPR  1-10.103- 
1(a),  a  bid  guarantee  may  be  required 
only  for  lum  sum  or  unit  price  con¬ 
tracts  entered  into  as  a  result  of 
formal  advertising,  and  may  not  be  re¬ 
quired  for  negotiated  contracts. 
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§  9-10.104  Performance  bonds. 

§  9-10.104-2  Other  than  construction  con¬ 
tracts. 

Situations  in  addition  to  those  listed 
in  FPR  l-10.104-2(b)  which  may  war¬ 
rant  requiring  a  performance  bond 
are: 

(a)  Where  doubt  exists  as  to  the  fi¬ 
nancial  or  technical  ability  of  all  possi¬ 
ble  suppliers. 

(b)  Where  the  contractor’s  talent  is 
overly  concentrated  in  a  few  key  per¬ 
sonnel  whose  illness  or  departure 
could  seriously  impair  the  contractor’s 
ability  to  perform  the  proposed  work. 

(c)  Where  other  commitments  of  the 
contractor  might  delay  performance. 

(d)  Where  performance  of  the  pro¬ 
posed  work  might  disrupt  other  oper¬ 
ations  of  the  contractor  and  impair  its 
overall  efficiency. 

(e)  Where  the  item  being  manufac¬ 
tured  is  a  component  for  another  arti¬ 
cle  and  is  required  by  a  particular  date 
in  order  to  avoid  delay  in  delivery  of 
the  end  product. 

§  9-10.105  Payment  bonds. 

§  9-10.105-2  Other  than  construction  con¬ 
tracts. 

Determinations  that  it  is  in  the  best 
interest  of  the  Government  to  require 
payment  bonds  in  connection  with 
other  than  construction  contracts  may 
be  made  by  the  contracting  officer  on 
individual  procurements,  subject  to 
the  approval  of  the  head  of  the  pro¬ 
curing  activity.  In  the  case  of  either 
advertised  or  negotiated  procure¬ 
ments,  whenever  the  contracting  offi¬ 
cer  has  reason  to  believe  that  work 
under  a  proposed  contract  might  be 
delayed  because  of  the  concern  of  sub¬ 
contractors  or  suppliers  over  the  credit 
standing  of  a  potential  prime  contrac¬ 
tor,  the  contracting  officer  should  con¬ 
sider  the  advisability  of  requiring  a 
payment  bond. 

§  9-10.109  Execution  and  administration 
of  bonds. 

(a)  Bid  bonds.  Prior  to  award  of  a 
contract,  the  contracting  officer  shall 
obtain  review  of  the  bid  bond  fur¬ 
nished  with  the  successful  bid  as  to 
legal  form  and  sufficiency  and  as  to 
acceptability  of  the  surety.  Prior  to 
award  of  a  subcontract,  the  contract¬ 
ing  officer  shall  review  the  bid  bond 
furnished  with  the  successful  bid  as  to 
legal  form  and  sufficiency  and  as  to 
acceptability  of  the  surety  and  ade¬ 
quacy  of  the  bond. 

(b)  Performance  and  payment  bonds. 
Prior  to  award  of  a  contract,  the  con- 
trating  officer  shall  obtain  review  of 
such  bonds  as  to  legal  form  and  suffi¬ 
ciency  and  as  to  adequacy.  Prior  to 
award  of  a  construction  subcontract, 
the  contracting  officer  shall  obtain 
review  of  such  bonds  as  to  legal  form 
and  sufficiency  and  as  to  acceptability 


of  the  surety  and  adequacy  of  the 
bond. 

§9-10.150  Fidelity  bond*. 

Fidelity  bonds  shall  not  be  required 
in  connection  with  fixed-price  con¬ 
tracts.  Under  cost-reimbursement  type 
contracts,  as  a  general  rule,  fidelity 
bonds  should  not  be  recommended  by 
contracting  officers  for  approval  even 
though  under  the  terms  of  a  particu¬ 
lar  contract  or  subcontract  losses  nor¬ 
mally  covered  by  such  bonds  might 
fall  upon  the  Government. 

Subpart  9-10.2 — Sureties  on  Bonds 

§  9-10.250  Corporate  co-sureties. 

More  than  one  corporate  surety  may 
be  accepted  as  surety  upon  any  recog¬ 
nizance,  stipulation,  bond  or  undertak¬ 
ing  in  connection  with  either  construc¬ 
tion  contracts  or  contracts  other  than 
construction  contracts,  provided  that 
in  no  case  will  be  liability  of  any  such 
co-surety  exceed  the  maximum  penal 
sum  in  which  the  corporate  surety  is 
qualified  to  underwrite  any  one  obliga¬ 
tion.  On  bonds  covering  contracts 
other  than  construction  contracts, 
where  the  amount  of  the  bond  is 
greater  than  the  underwriting  limita¬ 
tion  of  the  corporate  surety,  the  latter 
may  reinsure  with  a  corporation  on 
the  acceptable  list  of  corporate  sure¬ 
ties  having  the  required  underwriting 
capacity.  Reinsurance  agreements  are 
not  acceptable  in  connection  with  con¬ 
struction  contracts.  Corporate  co-sure¬ 
ties  need  not  obligate  themselves  for 
the  full  amount  of  the  bond.  Each  cor¬ 
porate  surety  may,  by  setting  forth 
the  limit  of  its  liability  in  the  bond  as 
a  definite  and  specified  sum,  limit 
such  liability.  The  co-sureties  must, 
however,  bind  themselves  "jointly  and 
severally”  for  the  purpose  of  allowing 
a  joint  action  or  actions  against  any  or 
all  of  them. 

§  9-10.251  Partnerships  as  sureties. 

A  partnership  or  other  unincorpor¬ 
ated  association,  as  such,  shall  not  be 
accepted  as  a  surety.  The  individual 
members  of  the  partnership  or  associ¬ 
ation  may,  of  course,  qualify  as  sure¬ 
ties,  provided  they  meet  the  require¬ 
ments  set  forth  in  FPR  1-10.203.  Indi¬ 
vidual  members  of  a  partnership  or  as¬ 
sociation  shall  not,  however,  be  accept¬ 
able  as  sureties  on  bonds  under  which 
the  partnership  or  association,  or  any 
co-partner  or  member  thereof,  is  the 
principal  obligor. 

§  9-10.252  Substitution  or  replacement  of 
a  surety. 

In  case  of  financial  inadequacy,  fail¬ 
ure  or  other  disqualifying  cause  on  the 
part  of  a  surety  under  a  bond,  the  con¬ 
tracting  officer  shall  require  the  sub¬ 
stitution  of  a  new  surety  satisfactory 
to  him. 


Subpart  9-10.3 — Insurance 

§  9-10.350  Contract  article. 

The  contract  article  pertaining  to  in¬ 
surance  is  set  forth  in  §  9-50.704-32. 

Subpart  9-10.50 — Indemnification  of  DOC 
Contractors 

§9-10.5000  Scope. 

This  subpart  describes  the  estab¬ 
lished  policies  concerning  (a)  indemni¬ 
fication  of  DOE  contractors  against 
public  liability  for  a  nuclear  incident 
arising  out  of  or  in  connection  with 
the  contract  activity  and  (b)  indemni¬ 
fication  of  DOE  contractors  against  li¬ 
ability  for  nonnuclear  arising  out  of  or 
in  connection  with  the  contract  activ¬ 
ity. 

§  9-10.5001  Applicability. 

(a)  With  respect  to  indemnification 
against  public  liability  for  a  nuclear 
incident,  the  pertinent  policies  and 
procedures  set  forth  in  this  subpart 
shall  be  applicable  in  entering  into  in¬ 
demnity  agreements  with: 

(1)  DOE  contractors  engaged  in  the 
operation  of  production  or  utilization 
facilities. 

(2)  DOE  contractors  whose  work  en¬ 
tails  the  risk  of  public  liability  for  a 
substantial  nuclear  incident. 

Cb)  With  respect  to  indemnification 
against  liability  for  nonnuclear  risks, 
the  pertinent  policies  and  procedures 
set  forth  in  this  subpart  shall  not  be 
applicable  in  entering  into  indemnity 
agreements  with  any  DOE  contrac¬ 
tors. 

§  9-10.5002  Definitions. 

(a)  The  term  "DOE  contractor” 
means  any  DOE  prime  contractor,  in¬ 
cluding  any  agency  of  the  Federal 
Government  with  which  DOE  has  en¬ 
tered  into  an  interagency  agreement. 

(b)  The  term  "construction  contrac¬ 
tor”  means  a  DOE  contractor  who  is 
constructing  an  installation  for  DOE 
which,  when  completed,  will  be  a  pro¬ 
duction  or  utilization  facility. 

(c)  The  term  “nuclear  incident” 
means:  (a)  Any  occurrence  within  the 
United  States  causing,  within  or  out¬ 
side  the  United  States,  bodily  injury, 
sickness,  disease,  or  death,  or  loss  of  or 
damage  to  property,  or  loss  of  use  of 
property,  arising  out  of  or  resulting 
from  the  radioactive,  toxic,  explosive, 
or  other  hazardous  properties  of 
source,  special  nuclear,  or  by-product 
material,  and  (2)  any  such  material, 
and  (3)  any  such  occurrence  outside 
the  United  States  if  such  occurrence 
involves  a  facility  or  device  owned  by, 
and  used  by  or  under  contract  with, 
the  United  States. 

(d)  The  term  “person  indemnified” 
means:  (a)  With  respect  to  a  nuclear 
incident  occurring  within  the  United 
States,  the  person  with  whom  an  in¬ 
demnity  agreement  is  executed  and 
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any  other  person  who  may  be  liable 
for  public  liability;  or  (2)  with  respect 
to  any  nuclear  incident  occurring  out¬ 
side  the  United  States,  the  person 
with  whom  an  indemnity  agreement  is 
executed  and  any  other  person  who 
may  be  liable  for  public  liability  by 
reason  of  his  activities  under  any  con¬ 
tract  with  DOE  or  any  project  to 
which  indemnification  under  the  pro¬ 
visions  of  section  170d  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  has 
been  extended  or  under  any  subcon¬ 
tract,  purchase  order  or  other  agree¬ 
ment,  of  any  tier,  under  any  such  con¬ 
tract  or  project. 

(e)  The  term  “production  facility” 
means: 

(1)  Any  nuclear  reactor  designed  or 
used  primarily  for  the  formation  of 
plutonium  or  uranium  233;  or 

(2)  Any  facility  designed  or  used  for 
the  separation  of  the  isotopes  of  ura¬ 
nium  or  the  isotopes  of  plutonium, 
except  laboratory  scale  facilities  de¬ 
signed  or  used  for  experimental  or 
analytical  purposes  only;  or 

(3)  Any  facility  designed  or  used  for 
the  processing  of  irradiated  materials 
containing  special  nuclear  material, 
except  laboratory  scale  facilities  de¬ 
signed  or  used  for  experimental  or 
analytical  purposes  only. 

(f)  The  term  “public  liability”  means 
any  legal  liability  (including  liability 
for  loss  of,  or  damage  to,  or  loss  of  use 
of  property  which  is  located  at  the  site 
of  and  used  in  connection  with  the 
contract  activity)  arising  out  of  or  re¬ 
sulting  from  a  nuclear  incident, 
except:  (1)  Claims  under  State  or  Fed¬ 
eral  workmen's  compensation  acts  of 
employees  of  persons  indemnified  who 
are  employed  at  the  site  of  and  in  con¬ 
nection  with  the  activity  where  the 
nuclear  incident  occurs  and  (2)  claims 
arising  out  of  an  act  of  war.  “Public  li¬ 
ability”  also  includes  damage  to  prop¬ 
erty  of  persons  indemnified:  Provided, 
that  such  property  is  covered  under 
the  terms  of  any  financial  protection 
that  may  be  required,  except  property 
which  is  located  at  the  site  of  and  used 
in  connection  with  the  activity  wliere 
the  nuclear  incident  occurs. 

(g)  The  term  “substantial  nuclear  in¬ 
cident.”  See  §  9-10.5005. 

(h)  The  term  “utilization  facility” 
means  any  nuclear  reactor  other  than 
one  designed  or  used  primarily  for  the 
formation  of  plutonium  or  U  233. 

(i)  The  term  “nuclear  reactor” 
means  an  apparatus,  other  than  an 
atomic  weapon,  designed  or  used  to 
sustain  nuclear  fission  in  a  self-sup¬ 
porting  chain  reaction. 

§  9-10.5003  Statutory  indemnity — section 
170d  of  the  Atomic  Energy  Act  of  1954, 
as  amended. 

Section  170(d)  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  authorizes 
DOE  “to  enter  into  agreements  of  in¬ 
demnification  with  Its  contractors  for 


the  construction  or  operation  of  pro¬ 
duction  or  utilization  facilities  or 
other  activities  under  contracts  for  the 
benefit  of  the  United  States  involving 
activities  under  the  risk  of  public  li¬ 
ability  for  a  substantial  nuclear  inci¬ 
dent.”  Contractors  identified  in  §9- 
10.5001(a)  are  eligible  for  such  statu¬ 
tory  indemnity. 

§  9-10.5004  Authority  of  heads  of  procur¬ 
ing  activities  to  negotiate  statutory  in¬ 
demnity  agreements. 

(a)  Heads  of  procuring  activities  are 
authorized  to  negotiate  statutory  in¬ 
demnity  agreements  with  contractors 
identified  in  §  9-10.500 1(a)(1). 

(b)  Pursuant  to  §  9-10.5005,  heads  of 
procuring  activities  are  authorized  to 
enter  into  a  statutory  indemnity 
agreement  whenever  it  has  been  deter¬ 
mined  that  a  contractor  in  sub-para- 
graph  (2)  of  §  9-10.5001(a)  is  engaged 
in  activities  involving  the  risk  of  public 
liability  for  a  substantial  nuclear  inci¬ 
dent.  Such  a  determination  may  be 
based  upon  either  the  risk  of  liability 
for  the  occurrence  of  a  substantial  nu¬ 
clear  incident  in  the  course  of  perfor¬ 
mance  of  the  contract  work  or  the  risk 
of  liability  for  a  substantial  nuclear  in¬ 
cident  caused  by  a  product  delivered 
to  or  for  DOE  under  the  contract 
where  such  product  is  expected  to  be 
used  in  connection  with  a  facility  or 
device  not  covered  by  a  statutory  in¬ 
demnity  agreement.  If.  pursuant  to 
§9-10.5005,  a  head  of  a  procuring  ac¬ 
tivity  determines  that  the  maximum 
conceivable  damage  which  could  result 
from  a  nuclear  incident  arising  in  the 
course  of  a  contractor’s  activities  falls 
between  $1  million  and  $60  million,  he 
shall  submit  the  proposed  indemnifi¬ 
cation  with  a  recommendation,  and  all 
supporting  data,  to  the  head  of  the 
agency  or  designee  for  appropriate 
action. 

§9-10.5005  Substantial  nuclear  incident. 

With  respect  to  subparagraph  (2)  of 
§  9-10.5001(a),  and  pursuant  to  the 
provisions  of  §9-10.5004,  a  head  of  a 
procuring  activity  may  be  required  to 
determine  whether  a  contractor's  ac¬ 
tivities  involve  the  risk  of  public  liabil¬ 
ity  for  a  substantial  nuclear  incident 
and  thus  make  the  contractor  eligible 
to  obtain  a  statutory  indemnity  agree¬ 
ment  from  DOE.  The  determination 
by  a  head  of  a  procuring  activity  shall 
be  based  on  the  following  criteria: 

If,  after  a  study  of  the  maximum 
conceivable  damage  which  can  result 
from  an  incident  arising  out  of  or  in 
connection  with  the  contractor’s  ac¬ 
tivities,  the  head  of  a  procuring  activ¬ 
ity  concludes  that  the  maximum  con¬ 
ceivable  damage  per  Incident  to  prop¬ 
erty  and  persons  is  $60  million  or 
more,  then  the  contractor  may  be 
found  to  be  imder  a  risk  of  public  li¬ 
ability  for  a  substantial  nuclear  inci¬ 
dent  and  the  head  of  the  procuring  ac¬ 


tivity  is  authorized  to  execute  a  statu¬ 
tory  indemnity  agreement  under  such 
a  contract.  If  such  a  study  of  the 
maximum  conceivable  damage  indi¬ 
cates  a  figure  of  $1  million  or  less,  the 
contractor  should  not  be  considered  to 
have  a  risk  of  public  liability  for  a  sub¬ 
stantial  nuclear  incident  and,  there¬ 
fore,  should  not  be  made  a  party  to  a 
statutory  indemnity  agreement.  If  the 
study  indicates  that  the  maximum 
conceivable  damage  falls  between  $1 
million  and  $60  million,  the  head  of  a 
procuring  activity  will  submit  the  pro¬ 
posed  indemnification  of  such  contrac¬ 
tor  to  the  head  of  the  agency  or  desig¬ 
nee  with  a  recommendation  and  all 
supporting  data. 

The  head  of  the  agency  or  designee 
on  such  a  recommendation,  may  take 
one  of  the  following  actions: 

(a)  Determine  that  the  contractor  is 
under  risk  of  public  liability  for  a  sub¬ 
stantial  nuclear  incident  and  that  the 
contractor  should  be  extended  a  statu¬ 
tory  indemnity  agreement. 

(b)  Determine  that  the  contractor 
should  not  be  extended  a  statutory  in¬ 
demnity.  In  this  case  the  head  of  the 
agency  or  designee  may  authorize  the 
head  of  a  procuring  activity  to  autho¬ 
rize  the  contractor  to  purchase  nucle¬ 
ar  liability  insurance  or  to  offer  the 
contractor  a  general  authority  indem¬ 
nity  agreement. 

§  9-10.5006  Statutory  indemnity  contract 
article. 

The  contract  article  contained  in  §  9- 
50.704-6  shall  be  incorportated  in  all 
contracts  in  which  a  statutory  indem¬ 
nity  agreement  is  to  be  included  upon 
a  determination  that  the  contractor  is 
under  risk  of  public  liability  for  the 
occurrence  of  a  substantial  nuclear  in¬ 
cident  in  the  course  of  performance  of 
the  contract  work.  The  contract  arti¬ 
cle  contained  in  9-50.704-7  shall  be  in¬ 
corporated  in  all  contracts  in  which  a 
statutory  indemnity  agreement  is  to 
be  included  upon  a  determination  that 
the  contractor  is  under  risk  of  public 
liability  only  for  a  substantial  nuclear 
incident  caused  by  a  product  delivered 
to  or  for  DOE  under  the  contract 
where  such  product  is  expected  to  be 
used  in  connection  with  a  facility  or 
device  not  covered  by  a  statutory  in¬ 
demnity  agreement. 

§  9-10.5007  Contractual  assurance. 

Heads  of  procuring  activities  are  au¬ 
thorized  to  include  in  all  contracts  for: 

(a)  Architect-engineer  services  in 
connection  with  the  construction  of  a 
production  or  utilization  facility; 

(b)  The  supply  of  component  parts 
(including  construction  contracts 
where  the  work  does  not  entail  the 
risk  of  occurrence  of  a  substantial  nu¬ 
clear  incident)  for  a  production  or  uti¬ 
lization  facility;  and 

(c)  The  supply  of  equipment  or  ser¬ 
vices  which  would  be  a  part  of,  or  con- 
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tribute  to,  or  be  used  In  connection 
with  the  construction  or  operation  of 
a  production  or  utilisation  facility,  as¬ 
surances  that  DOE  will  enter  into  a 
statutory  indemnity  agreement  with 
the  contractor  who  will  operate  a  fa¬ 
cility  on  its  completion.  Assurances 
will  be  given,  however,  only  to  those 
contractors  and  suppliers  who  might 
be  held  liable  in  connection  with  a 
substantial  nuclear  incident  occurring 
after  completion  of  the  facility.  The 
form  of  contractual  assurance  which 
shall  be  utilized  is  contained  in  §  9- 

50.704- 8. 

§9-10.5008  “Representation”  for  use  in 
subcontracts  and  purchase  orders  of 
prime  contractor  holding  statutory  in¬ 
demnity  agreement. 

A  DOE  contractor  with  whom  a  stat¬ 
utory  indemnly  agreement  has  been 
executed  in  the  form  contained  in  §  9- 

50.704- 6  may  include  In  any  of  its  sub¬ 
contracts  and  purchase  orders  a  repre¬ 
sentation  that  the  work  under  the 
prime  contract  is  covered  by  a  statu¬ 
tory  indemnity  agreement  with  DOE 
and  that  this  indemnity  covers  ail  per¬ 
sons  who  may  be  liable  for  public  li¬ 
ability  for  any  nuclear  incident  arising 
out  of  or  in  connection  with  the  activ¬ 
ity  under  the  prime  contract.  A  sug¬ 
gested  form  of  “representation”  fol¬ 
lows: 

The  contractor  represents  that  there  is  in¬ 
cluded  in  its  prime  contract  with  DOE  an  in¬ 
demnity  agreement,  entered  into  by  DOE 
under  the  authority  of  Section  170  of  the 
Atomic  Energy  Act  of  1954,  as  amended  by 
Public  Law  85-256  (the  “Price-Anderson 
Act”),  a  copy  of  which  may  be  obtained 
from  the  contractor  ils  attached  hereto]; 
that,  under  said  agreement,  DOE  has  agreed 
to  indemnify  the  contractor  and  other  per¬ 
sons  indemnified,  including  the  subcontrac¬ 
tor,  against  claims  for  public  liability  (as  de¬ 
fined  in  said  Act)  arising  out  of  or  in  con¬ 
nection  with  the  contractual  activity;  that 
the  indemnity  applies  to  covered  nuclear  in¬ 
cidents  which  (i)  take  place  at  a  “contract 
location”  (which  term,  as  defined  in  the  in¬ 
demnity  agreement,  does  not  include  the  lo¬ 
cation  of  the  subcontractor's  plant  and  fa¬ 
cilities);  or  (ii)  arise  out  of  or  in  the  course 
of  transportation  of  source,  special  nuclear 
or  by-product  material  to  or  from  a  "con¬ 
tract  location”;  or  (iii)  involve  items  pro¬ 
duced  or  delivered  under  the  prime  con¬ 
tract.  The  obligation  of  DOE  to  indemnify 
is  subject  to  the  conditions  stated  in  the  in¬ 
demnity  agreement. 

DOE  will  not  approve  the  inclusion,  in  the 
subcontracts  and  purchase  orders  of  an  in¬ 
demnified  prime  contractor,  of  any  provi¬ 
sion  whereby  the  prime  contractor  indemni¬ 
fies  the  subcontractor  or  supplier  against 
public  liability  for  a  nuclear  incident  be¬ 
cause  any  such  liability  will  be  covered  by 
the  statutory  indemnity  agreement  of  the 
prime  contractor. 

§  9-10.5009  Fees. 

No  fees  will  be  charged  a  DOE  con¬ 
tractor  for  a  statutory  indemnity 
agreement. 


§9-10.5010  Financial  protection  require¬ 
ments. 

(a)  DOE  contractors  with  whom 
statutory  indemnity  agreements  under 
the  authority  of  section  170d  of  the 
Atomic  Energy  Act  of  1954  are  execut¬ 
ed  will  not  normally  be  required  or 
permitted  to  furnish  financial  protec¬ 
tion  by  purchase  of  insurance  to  cover 
public  liability  for  nuclear  incidents, 
except  (1)  that  DOE  contractors  now 
covered  by  insurance  against  such  li¬ 
ability,  with  the  approval  of  the  DOE 
may  continue  to  carry  such  Insurance, 
and  (2)  with  the  approval  of  the  Con¬ 
troller,  contractors  engaged  In  the  op¬ 
eration  of  DOE  facilities  may  be  re¬ 
quired  or  permitted  to  furnish  finan¬ 
cial  protection  in  an  amount  not  to 
exceed  $1  million. 

(b)  If  nuclear  liability  insurance  is 
carried  by  a  contractor  who  is  a  DOE 
licensee,  DOE  will  pay  an  equitable 
portion  of  the  insurance  premium 
under  its  contract  (or  would  include 
such  an  item  in  the  calculation  of  a 
fixed  price),  but  normally  a  statutory 
indemnity  agreement  would  not  be 
granted  under  the  contract. 

§9-10.5011  General  contract  authority  in¬ 
demnity. 

(a)  DOE  has  general  contract  au¬ 
thority  to  enter  into  indemnity  agree¬ 
ments  with  its  contractors.  Under  such 
authority  a  certain  measure  of  protec¬ 
tion  is  extended  to  the  DOE  Contrac¬ 
tor  against  risk  of  liability,  but  the  as¬ 
sumption  of  liability  by  DOE  will  be 
expressly  subject  to  the  availability  of 
appropriated  funds.  Prior  to  enact¬ 
ment  of  section  170  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  this 
authority  was  exercised  in  a  number 
of  AEC  contracts  and  this  type  of  in¬ 
demnification  remains  in  some  DOE 
contracts. 

(b)  It  is  the  policy  of  DOE,  subse¬ 
quent  to  the  enactment  of  section  170, 
to  restrict  indemnity  agreements  with 
DOE  contractors,  with  respect  to  pro¬ 
tection  against  puolic  liability  for  a 
nuclear  incident,  to  the  statutory  in¬ 
demnity  provided  under  section  170. 
However,  it  is  recognized  that  circum¬ 
stances  may  exist  under  which  a  DOE 
contractor  may  be  exposed  to  a  risk  of 
public  liability  for  a  nuclear  occur¬ 
rence  which  would  not  be  covered  by 
the  statutory  indemnity. 

(c)  While  it  is  normally  DOE  policy 
to  require  its  contractors  to  obtain  in¬ 
surance  coverage  against  public  liabil¬ 
ity  for  nonnuclear  risks,  there  may  be 
circumstances  in  which  a  contractual 
indemnity  may  be  warranted  to  pro¬ 
tect  a  DOE  contractor  against  liability 
for  uninsured  nonnuclear  risks. 

(d)  If  circumstances  as  mentioned  in 
paragraph  (b)  or  (c)  of  this  section  do 
arise,  it  shall  be  the  responsibility  of 
the  heads  of  the  procuring  activities  to 
submit  to  the  head  of  the  agency  or 
designee  for  his  review  and  decision  all 


pertinent  information  concerning  the 
need  for  or  desirability  of  providing  a 
general  authority  indemnity  to  a  DOE 
contractor. 

(e)  Where  the  indemnified  risk  is 
nonnuclear,  the  amount  of  general  au¬ 
thority  indemnity  extended  to  a  fixed- 
price  contractor  should  normally  have 
a  maximum  obligation  equivalent  to 
the  amount  of  insurance  that  the  con¬ 
tractor  usually  carries  to  cover  such 
risks  in  his  other  commercial  oper¬ 
ations,  or  if  the  risk  involved  is  dis¬ 
similar  to  those  normally  encountered 
by  the  contractor,  the  amount  that  it 
otherwise  would  have  reasonably  pro¬ 
cured  to  Insure  this  contract  risk. 

(f)  In  the  event  that  a  DOE  contrac¬ 
tor  has  been  extended  both  a  statu¬ 
tory  indemnity  and  a  general  author¬ 
ity  indemnity,  the  general  authority 
indemnity  will  not  apply  to  the  extent 
that  the  statutory  indemnity  applies. 

(g)  The  provisions  of  this  subsection 
do  not  restrict  or  affect  the  policy  of 
DOE  to  pay  its  cost-reimbursement 
type  contractors  for  the  allowable  cost 
of  losses  and  expenses  incurred  in  the 
performance  of  the  contract  work, 
within  maximum  amount  of  the  con¬ 
tract  obligation. 

PART  9-12— LABOR 

Sec. 

9-12  000  Scope  of  part. 

Subpart  9-12.1 — Baric  Labor  Policial. 

9-12.100  General. 

Subpart  9-12.8 — Equal  Opportunity  In  Employ mant 

9-12.800  Scope  of  subpart. 

9-12805  Administration. 

9-12.805-1  Duties  of  the  agency. 

9-12.805-51  Pre-award  requirements— Non¬ 
exempt  contracts  and  subcontracts. 
9-12.805-53  Referral  list. 

9-12.810  Affirmative  action  compliance 
programs  (AACP). 

Authority;  Title  V,  Department  of  Energy 
Organization  Act  (Pua.  L.  95-91),  Adminis¬ 
trative  Procedures  Act,  as  amended  (5  U.S.C. 
551,  et.  seq.) 

§9-12.000  Scope  of  part. 

(a)  This  part  implements  and  supple¬ 
ments  FPR  Part  1-12. 

(b)  The  DOE  provisions  pertaining 
to  operating  and  other  onsite  contrac¬ 
tors’  procurement  are  in  subpart  9- 
50.12. 

Subpart  9-12,1 — Basic  Labor  Policias 
§9-12.100  General. 

(a)  Except  as  provided  herein,  con¬ 
tracting  officers  shall,  in  appropriate 
circumstances,  follow  the  guidance  in 
FPR  Subpart  1-12.1.  Contracting  offi¬ 
cers  shall  apply  the  principles  and 
policies  set  forth  in  §  9-50.1201  and 
§9-50.1210  through  §9-50.1213  adapt¬ 
ing  FPR  1-12.101  to  certain  cost-type 
construction  and  architect-engineer 
contracts  and  such  other  contracts  to 
which  these  principles  and  policies  are 
deemed  appropriate  and  which  may  be 
applied  pursuant  to  the  provisions  of 
such  contracts. 
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Subporf  9-12.8 — cqvci  Opportunity  In 
Employment 

§  9-12.800  Scope  of  subpart. 

This  subpart  implements  FPR  Sub¬ 
part  1-12.8.  It  applies  to  all  DOE  con¬ 
tracts  including  construction. 

§9-12.805  Administration. 

§  9-12.805-1  Duties  of  the  agency. 

(a)  The  Director,  Office  of  Equal 
Opportunity,  Is  the  DOE  Contract 
Compliance  Officer.  The  Contract 
Compliance  Officer  has  designated  a 
Deputy  Contract  Compliance  Officer 
for  privately-owned  facilities  of  Feder¬ 
al  contractors  assigned,  to  DOE  by  the 
Department  of  Labor/  and  has  desig¬ 
nated  heads  of  procuring  activities  as 
deputy  contract  compliance  officers 
for  all  existing  and  prospective  DCE 
contractors,  including  construction 
contractors,  performing  work  at  Gov¬ 
ernment  -owned  or  -supported  facili¬ 
ties  and  sites. 

(b)  The  Director,  Office  of  Contrac¬ 
tor  Industrial  Relations,  develops  poli¬ 
cies,  standards,  guides,  and  proceduiea 
to  assure  compliance  with  DOE  EEO 
policy  and  prograin  objectives.  Execu¬ 
tive  Orders  dealing  with  equal  employ¬ 
ment  opportunity,  and  rules  and  regu¬ 
lations  promulgated  thereunder  as 
they  relate  to  DOE  contracts  and  con¬ 
struction  projects.  The  Office  of  Con¬ 
tractor  Industrial  Relations  provides 
assistance  to  all  contracting  officers  in 
obtaining  pre-award  evaluations  from 
compliance  agencies  for  prospective 
prime  contracts  and  subcontracts. 

§  9-12.805-51  Pre-award  requirements — 
nonexempt  contracts  and  subcontracts. 

(a)  Nonconstruction  contracts.  Prior 
to  the  award  of  a  nonconstruction, 
nonexempt  contract  of  $1  mill. on  or 
more,  the  contracting  officer  shall  de¬ 
termine  that,  as  outlined  in  FPR  1- 
12.805-5(d),  the  prime  contractor  and 
each  of  its  known  first-tier  subcontrac¬ 
tors  which  will  be  awarded  subcon¬ 
tracts  of  $1  million  or  more  are  in 
compliance  with  the  equal  opportuni¬ 
ty  clause  pursuant  to  41  CFR  60-1.  In 
the  event  that  the  prospective  contrac¬ 
tor  or  subcontractor  has  not  held  a 
previous  contract  containing  the  equal 
opportunity  clause  the  contracting  of¬ 
ficer  shall  determine  that  the  prospec¬ 
tive  contractor  appears  able  to  con¬ 
form  to  the  requirements  of  the  EEO 
clause.  The  contracting  officer  shall 
request  the  Director,  Office  of  Con¬ 
tractor  Industrial  Relations  to  make 
this  determination,  which  is  required 
by  FPR  1-12.805.5. 

(b)  Construction  contracts.  (1)  Con¬ 
struction  contracts,  including  cost¬ 
sharing  contracts,  are  subject  to 
Office  Federal  Contract  Compliance 
Programs  (OFCCP)  orders  applicable 
in  particular  areas. 

(i)  When  a  proposed  nonexempt 
Federal  or  Federally  assisted  construc¬ 


tion  contract  is  within  a  geographic 
area  where  construction  is  subject  to 
the  provisions  of  Federal  EEO  Bid 
Conditions  Part  I  or  Part  II.  the  solici¬ 
tation  shall  contain  those  bid  condi¬ 
tions.  The  contracting  officer  shall  in¬ 
clude  in  such  solicitation  a  statement 
that  ‘‘the  offeror  shall  adhere  to  the 
affirmative  action  plan  (bid  condi¬ 
tions)  set  forth  in  this  solicitation.” 

(ii)  Lists  of  areas  for  which  OFCCP 
has  designated  specific  affirmative 
action  requirements  are  available 
through  the  Office  of  Contractor  In¬ 
dustrial  Relations.  Contracting  offi¬ 
cers  should  assure  that  this  list  and 
copies  of  pertinent  orders  are  made 
available  to  all  concerned  DOE  pro¬ 
curement  officers  and  to  DOE  contrac¬ 
tors  and  construction  subcontractors 
for  work  to  he  performed  in  the  speci¬ 
fied  geographical  areas. 

(2)  Other  nonexempt  construction 
contracts,  (i)  When  a  proposed  nonex¬ 
empt  Federal  of  Federally  assisted 
construction  contract  is  not  in  a  “plan 
area"  and  is  in  the  amount  of  $10,000 
or  more,  offerors  must  agree  to 
comply  with  the  equal  opportunity 
clause. 

(ii)  When  proposed  nonexempt  con¬ 
tracts  of  $1,000,000  or  over  are  not  in 
plan  areas  and  have  not  been  designat¬ 
ed  as  high  impact,  offerors  also  must 
submit  to  the  contracting  officer  de¬ 
tails  regarding  specific  affirmative 
steps  to  be  taken  by  the  offeror  in  con¬ 
nection  with  all  work  under  the  con¬ 
tract.  Such  details  shall  include  esti¬ 
mates  of  the  percentage  of  minority 
group  persons  expected  to  be  em¬ 
ployed  in  each  craft  involved  in  the 
performance  of  the  contract  work.  All 
solicitations  for  construction  contracts 
shall  reference  the  affirmative  action 
requirements  and  the  offeror’s  obliga¬ 
tion  to  make  good  faith  efforts  to 
employ  women  in  craft  positions. 

(iii)  Pursuant  to  the  Office  of  Feder¬ 
al  Contract  Compliance  Programs 
(OFCCP),  order  dated  August  30,  1976. 
agencies  shall  develop  “Special  Bid 
Conditions”  for  use  on  high  impact 
projects  in  non-plan  areas.  These  spe¬ 
cial  bid  conditions  will  include  manda¬ 
tory  goals  and  timetables  for  the  utili¬ 
zation  of  minorities.  The  Office  of 
Contractor  Industrial  Relations  using 
the  criteria  issued  by  OFCCP  will  de¬ 
termine  those  projects  that  are  "high 
impact.”  The  contracting  office  is  re¬ 
sponsible  for  compliance  with  policies 
and  procedures  .contained  in  the 
OFCCP  “Construction  Compliance 
Program  Operations  Manual.”  Lan¬ 
guage  for  inclusion  in  solicitation  or 
contracts  contained  in  the  manual 
may  be  modified  provided  all  of  the  re¬ 
quirements  are  retained.  The  contract¬ 
ing  office  shall  delvelop  the  goals  and 
timetables  and  shall  confer  with  the 
appropriate  OFCCP  regional  office. 
The  Office  of  Contractor  Industrial 
Relations  will  provide  assistance  as 


necessary,  when  requested.  Special  bid 
conditions  will  be  submitted  by  the 
contracting  office  to  the  appropriate 
OFCCP  Regional  Office  for  approval 
unless  otherwise  directed  by  the 
Office  of  Contractor  Industrial  Rela¬ 
tions.  When  special  bid  conditions  are 
applicable,  adequate  presolicitation 
lead  time  should  be  allowed  for  sub¬ 
mission  of  the  special  bid  conditions  to 
OFCCP  national  and  regional  offices. 

(3)  Failure  to  submit  an  unqualijied 
bid  or  proposal  Attempt  to  limit  in 
any  major  respect  the  equal  opportu¬ 
nity  requirements  included  in  an  invi¬ 
tation  for  bid  or  request  for  proposal 
for  a  construction  contract  shall  con¬ 
stitute  grounds  for  a  determination 
that  the  offeror  does  not  qualify  as  a 
responsible  offeror  and  for  rejection  of 
the  bid  or  proposal. 

§9-12.805-53  Ileferral  list. 

The  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP)  main¬ 
tains  a  list  of  firms  for  which  special 
attention,  is  required  before  entering 
into  contracts.  The  senior  procure¬ 
ment  official.  Headquarters,  or  desig¬ 
nee  is  responsible  for  the  maintenance 
and  distribution  of  such  lists  and  will 
provide  updated  copies  to  contracting 
officers. 

§9-12  810  Affirmative  action  compliance 
programs  (AACP). 

(a)  Whenever  a  nonexempt,  noneon- 
struction  contractor  has  50  or  more 
employees  and  a  contract  of  $50,000  or 
more,  or  a  nonexempt  construction 
contractor  has  a  regular  work  force  of 
50  or  more  and  the  contract  is  in  the 
amount  of  $50,000  or  more,  the  con¬ 
tractor  shall  develop  a  written  affir¬ 
mative  action  compliance  program  for 
each  of  its  establishments,  unless  the 
contract  is  exempt  as  per  FPR  1- 
12.804.  Each  prime  contractor  and  sub¬ 
contractor  shall  require  each  subcon¬ 
tractor  who  has  50  or  more  employees 
and  a  subcontractor  of  $50,000  or  more 
to  develop  a  written  AACP  for  each  of 
its  establishments,  unless  the  subcon¬ 
tract  is  exempt  as  per  FPR  1-12.804. 
Elements  of  a  satisfactory  AACP  are 
outlined  in  41  CFR  60-2. 

(b)  W'ithin  120  days  from  the  start  of 
the  contract  or  subcontract,  each  con¬ 
tractor  or  subcontractor  shall  main¬ 
tain  a  copy  of  separate  AACPs  for 
each  establishment  at  each  local  office 
responsible  for  personnel  matters  of 
such  establishment.  An  AACP  shall 
become  part  of  the  human  resource 
and  development  plans  for  each  new 
establishment  and  be  made  available 
prior  to  the  staffing  of  a  new  estab¬ 
lishment.  Results  of  such  programs 
shall  be  compiled  periodically,  as  pre¬ 
scribed  by  DOE,  but  not  less  frequent¬ 
ly  than  annually,  and  the  program 
shall  be  updated  annually.  This  infor¬ 
mation  shall  be  made  available  to  rep¬ 
resentatives  of  the  agency  or  Director, 
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Office  of  Federal  Contract  Compliance 
Programs,  upon  request. 

PART  9-15— CONTRACT  COST  FRIKCIPLES 
AKD  PROCEDURES 

Sec. 

9-15.000  Scope  of  Part. 

Support  9-15.1 — Applicability 

9-15.103  Cost-reimbursement  research  con¬ 
tracts  with  educational  institutions. 

Subpart  9-15.2 — Contract*  with  Commercial 
Crgonhation* 

9-15.205-3  Bidding  casts. 

9-15. 2C5  6  Compensation  for  personal  ser¬ 
vices. 

9-15.205-18  Insurance  and  Indemnifica¬ 
tion. 

9  15.205-35  Research  and  development 
costs. 

9-15.2C5-41  Taxes. 

Subperl  9-15.50 — Co*t  Principle*  end 
Procedure* 

9-15.5000  Scope  of  subpart. 

9-15.5001  Definitions. 

9-15.5002  Responsibilities. 

9-15.5004  Reserved. 

9-15.5005  General  Policy. 

9-15.5005-1  Actual  cost  basis. 

9- 15  5005-2  Compensation  through  fee. 

9-15.5005-3  General  basis  for  determina¬ 
tion  of  costs. 

9-15.5005  4  Cost  determination  based  on 
audit. 

9-15  5005  5  Contractor’s  system  of  ac¬ 
counting. 

9-15.5006  Advanced  understandings  on  par¬ 
ticular  cost  items. 

9-15.5007  Direct  and  indirect  costs. 

9  15.5007-1  Explanation  of  direct  costs  and 
indirect  casts. 

9-15  5007-2  Treatment  of  indirect  costs. 

9-15.5007-3  Company  general  and  adminis¬ 
trative  expenses. 

9-15.5008  Negotiated  fixed  price  contracts 
when  costs  incurred  are  a  factor  in  de¬ 
termining  the  amount  payable. 

9-15.5008-1  General  policy. 

9-15.5008-2  Reserved. 

9-15  5008-3  Contractor’s  cost  accounting 
system. 

9-15  5009  Treatment  of  indirect  costs. 

9-15.5009-1  Direct  charging  of  costs. 

9-15.5009-2  Appropriate  departmentaliza¬ 
tion. 

9-15.6009-3  Distribution  of  service  depart¬ 
ment  costs  to  production  departments. 

9-15.5009-4  Distribution  of  indirect  costs 
of  productive  departments  to  work  done. 

9-15.5009-5  General  and  administrative  ex¬ 
penses. 

9-15.5010  Application  of  basic  principles  to 
particular  situations. 

9-15.5010-1  Consideration  of  costs  con¬ 
fined  to  locations  involved. 

9-15.5010-2  Field  Work. 

9-15.5010-3  Use  of  Government-owned  fa¬ 
cilities. 

9-15.5010-4  Contractor’s  costs  covering 
plant  and  equipment. 

9-15.5010-5  Overtime,  shift,  and  holiday 
premiums. 

9-15.5010-5  Outside  technical  and  profes¬ 
sional  consultants. 

9-15.5010-7  Preparatory  and  make-ready 
costs. 

9-15.5010-8  Severance  pay. 

9-15.5010-9  Precontract  costs. 

9-15.5010-10  Plant  reconversion  costs. 

9-15.5010-11  Depreciation. 


See. 

9-15.5010-12  (Reserved). 

9-15.5010-13  (Reserved). 

9-15.5010-14  Compensation  for  personal 
services. 

9- 15.5010-15  Air  travel. 

9-15.5010-16  Page  charges  in  scientific 
journals. 

9-15.5010-17  Special  funds  in  the  construc¬ 
tion  Industry. 

9-15.5010-18  Employee  morale,  health, 
welfare,  and  food  service  and  dormitory 

costs. 

9-15.5010-19  Procurements  or  transfers 
from  contractor-conL oiled  sources  by 
certain  ccsvtype  contr  actors. 
9-15.5010-20  Relocation  cc  ts. 

AvrrHOBmr:  Title  V,  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  Adminis¬ 
trative  Procedures  Act,  as  amended  (5  U.S.C. 
551,  et.  seq ) 

§  9- 15.000  Scape  of  part. 

The  cost  policy  and  the  procedures 
for  the  determination  and  allowance 
of  costs  in  connection  with  the  negoti¬ 
ation  and  administration  of  DOE  eost- 
reunbursemert  type  contracts,  except 
for  research  contracts  with  education¬ 
al  institutions  which  are  treated  in 
FPR  Subpart  1-15.3,  are  set  forth  in 
Subpart  9-15.50.  Subpart  9-15.50  also 
contains  guidelines  for  use,  where  ap¬ 
propriate,  in  the  evaluation  of  costs  in 
connection  with  certain  negotiated 
fixed-price  type  contracts. 

Subpcrt  9-15.1 — Applicability 
§  9-15.103  Cost  reimbursement  researc  h 
contracts  with  educational  institutions. 

(a)  The  cost  principles  in  FPR  Sub¬ 
part  1-15.3  shall  be  incorporated  by 
reference  or  at  taeliment  in  cost-reim¬ 
bursement  research  contracts  with 
educational  institutions  to  which  they 
are  applicable.  However,  contracts 
with  educational  institutions  for  the 
operation  of  DOE-owned  contractor- 
operated  research  laboratories  are  gov¬ 
erned  by  the  principles  hi  Subpart  9- 
15.50  and  9  50.704.13. 

(b)  Overhead  rates  shall  be  deter¬ 
mined  by  after-the-fact  audit,  except 
as  provided  in  paragraph  (c)  of  this 
section. 

(c)  ITedetermfned  fixed  overhead 
rates  may  be  used  in  cost-type  re¬ 
search  and  development  contracts 
with  educational  institutions  (Public 
Law  87-638).  The  use  of  such  rates  is 
permissive  and  not  mandatory.  In  de¬ 
termining  whether  or  not  predeter¬ 
mined  fixed  overhead  rates  should  be 
used  in  a  particular  contract,  consider¬ 
ation  should  be  given  to  the  degree  of 
stability  shown  in  overhead  rates  and 
their  bases  over  a  period  of  years.  All 
anticipated  changes  in  the  contractor’s 
volume  and  overhead  shall  be  taken 
into  consideration.  In  establishing 
such  predetermined  overhead  rates 
the  following  guidelines  shall  be  used: 

(1)  The  contractor,  as  soon  as  possi¬ 
ble,  but  not  later  than  three  (3) 
months  after  the  expiration  of  each 
fiscal  year,  shall  submit  to  the  con¬ 
tracting  officer,  a  proposed  predeter¬ 


mined  overhead  rate  or  rates  for  use 
during  the  contract  year  based  on  the 
contractor’s  actual  cost  experience 
during  the  immediately  preceding 
fiscal  year,  together  with  supporting 
cost  data. 

(2)  Negotiation  of  predetemined 
fixed  overhead  rates  shall  be  for  a 
period  of  1  year  only  and  should  gen¬ 
erally  be  based  on  an  audit  of  the  in¬ 
stitution’s  costs  for  the  year  immedi¬ 
ately  preceding  the  year  in  which  the 
rate  is  being  negotiated.  If  this  is  not 
possible,  an  earlier  audit  may  be  used, 
but  appropriate  steps  should  be  taken 
to  identify  and  evaluate  significant 
variations  in  costs  incurred  or  bases 
used  which  may  have  a  bearing  on  the 
reasonableness  of  the  rate  proposed  by 
the  contractor.  (Audits  by  other  Gov¬ 
ernment  agencies  may  be  itilized.)  In 
the  case  of  small  contracts  ($100,000 
or  less),  an  audit  made  at  an  earlier 
date  is  acceptable  provided  (i)  there 
have  been  no  significant  changes  in 
the  contractor’s  organization,  and  (ii) 
it  is  reasonably  apparent  that  having 
another  audit  made  would  result  in 
little  effect  on  the  rate  to  be  finally 
agreed  upon. 

(3)  Predetermined  overhead  rates 
shall  not  be  used  for  operating  con¬ 
tracts  (see  Subpart  9-15.50). 

(4)  The  use  of  predetermined  fixed 
overhead  rates  in  the  following  cir¬ 
cumstances  must  have  the  approval  of 
the  head  of  the  procuring  activity: 

(i)  Where  DOE  owned  facilities  and 
equipment  exceed  $1,000,000; 

(ii)  Where  estimated  reimburseable 
costs  for  the  contract  are  expected  to 
exceed  $1  million  annually; 

(iii)  Where  there  has  been  no  recent 
audit  of  the  overhead;  or 

(iv)  Where  there  have  been  frequent 
or  wide  fluctuations  in  overhead  rates 
and  their  bases  over  a  period  of  years. 

Subpart  9-15.2 — Contract*  with  Ccwmtrciol 
Or£en*xciiion* 

§9-15.205  -3  Bidding  costs. 

The  cost  of  preparing  bids  or  propos¬ 
als  shall  include  an  amount  for  ab¬ 
sorption  of  their  appropriate  share  of 
related  indirect  costs.  A  contractor’s 
bidding  costs  are  allowable  in  accor¬ 
dance  with  FPR  .1-1 5.205-3  up  to  a 
ceiling  amount  equal  to  the  average 
annual  bidding  costs  computed  from 
the  actual  costs  for  the  contractor’s 
three  most  recent  years.  However,  at 
the  discretion  of  the  contracting  offi¬ 
cer,  a  ceiling  amount  In  excess  of  the 
foregoing  may  be  established  when 
the  contractor  can  demonstrate  that 
the  three  year  average  annual  bidding 
cost  formula  would  produce  a  clearly 
inequitable  cost  recovery. 

§9-15  205-6  Compensation  for  personal 
services. 

(f)  Deferred  compensation,  (viii)  The 
allowability  of  the  cost  of  indemnifica¬ 
tion  of  the  Pension  Benefit  Guaranty 
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Corporation  (PBGC),  pursuant  to  Sec¬ 
tion  4062  or  4064  of  the  Employee  Re¬ 
tirement  Income  Security  Act  of  1974 
(ERISA),  because  of  the  termination 
of  an  employee  deferred  compensation 
plan  will  be  considered  on  a  case-by¬ 
case  basis;  providing  that  if  insurance 
was  required  by  the  PBGC  pursuant 
to  Section  4023  of  ERISA,  it  was  so  ob¬ 
tained,  and  the  indemnification  pay¬ 
ment  is  not  recoverable  thereunder. 
Consideration  under  the  foregoing  cir¬ 
cumstances  will  be  primarily  for  the 
purpose  of  appraising  the  extent  to 
which  the  indemnification  payment  is 
allocable  to  Government  wTork;  and  if 
a  beneficial  or  other  equitable  rela¬ 
tionship  exists,  the  Government  W'ill 
participate,  provisions  of  1-15.205- 
16(a)(3)  and  l-15.205-16(b)  notwith¬ 
standing,  in  the  indemnification  pay¬ 
ment  to  the  extent  of  its  fair  share. 

§  9-15.205-16  Insurance  and  indemnifica¬ 
tion. 

(c)  Late  premium  payment  charges 
related  to  employee  deferred  compen¬ 
sation  plan  insurance,  incurred  pursu¬ 
ant  to  Section  4007  or  Section  4023  of 
the  Employee  Retirement  Income  Se¬ 
curity  Act  of  1974,  are  unallowable. 

§9-15.205-35  Research  and  development 
cost. 

(d)  A  contractor’s  costs  of  indepen¬ 
dent  research  are  allowable  in  accor¬ 
dance  with  FPR  l-15.205-35(d)  pro¬ 
vided  the  research  is  also  of  benefit  to 
the  DOE  program. 

(e)  Costs  of  a  contractor’s  indepen¬ 
dent  development  are  allowable  in  ac¬ 
cordance  with  FPR  l-15.205-35(e)  pro¬ 
vided  the  development  is  also  of  bene¬ 
fit  to  the  DOE  program. 

(h)  When  the  cost  of  the  work  in¬ 
volved  in  segregating  the  independent 
research  and  development  costs  which 
benefit  the  DOE  program  is  dispropor¬ 
tionate  to  the  amounts  involved,  an  al¬ 
locable  share  of  those  costs  may  be  al¬ 
lowed  up  to  a  maximum  equal  to  5%  of 
the  total  cost  of  the  contract,  but  not 
in  excess  of  $50,000.00. 

§9-15.205-41  Taxes. 

(d)  The  cost  of  taxes  on  accumulated 
funding  deficiencies  of,  or  prohibited 
transactions  involving,  employee  de¬ 
ferred  compensation  plans  pursuant  to 
Section  4971  or  Section  4975  of  the  In¬ 
ternal  Revenue  Code  of  1954,  as 
amended,  respectively,  is  unallowable. 

Subpart  9-15.50 — Cost  Principle*  and 
procedures 

§  9-15.5&00  Scope  of  subpart. 

(a)  This  subpart  sets  forth  the  gen¬ 
eral  policy  and  principles  for  the  de¬ 
termination  of  allowable  costs  which 
are  applicable  to  the  negotiation  and 
administration  of  cost-type  contracts. 
Contracting  officers  shall  take  action 
to  make  this  subpart  applicable  to 


cost-type  subcontracts  by:  (1)  Direct¬ 
ing  compliance  by  the  prime  contrac¬ 
tor  if  consistent  with  his  currently  ex¬ 
isting  contract;  or  (2)  conditioning 
future  contracting  approval  of  subcon¬ 
tracting  procedures  or  subcontracts 
upon  such  compliance. 

(b)  This  subpart  also  provides  guid¬ 
ance  for  the  evaluation  of  costs  in  ne¬ 
gotiated  fixed-price  contracts  and  sub¬ 
contracts  where  costs  incurred  are  a 
factor  in  determining  the  amount  pay¬ 
able. 

(c)  The  terms  “reimbursement”  and 
“reimbursable”  are  used  interchange¬ 
ably  in  this  subpart  in  relation  to  “al¬ 
lowable  costs”  as  a  matter  of  editorial 
convenience.  No  “reimbursement”  is 
actually  involved  in  those  situations 
where  the  cost-type  contractor  makes 
payments  for  “allowable  costs”  from 
Government  funds  advanced  to  him 
by  the  DOE. 

§  9-15.5001  Definitions. 

(a)  “Cost- type  contract”  includes 
cost,  cost  sharing,  cost  plus-a-fixed-fee, 
cost  plus  award  fee,  and  cost  plus  in¬ 
centive  fee  contracts. 

(b)  “Cost-type  subcontract”  is  a  cost- 
type  arrangement  in  any  tier  under  a 
cost-type  prime  contract  where  all 
higher-tier  arrangements  are  on  a  cost 
basis. 

(c)  “Operating  contract”  is  a  cost- 
type  contract  for  the  operation  of  a 
Government-owmed  facility,  such  as  a 
production  facility  or  a  research  and 
development  facility. 

(d)  “Construction  contract”  is  a  con¬ 
tract  for  the  construction,  alteration, 
or  repair  of  public  buildings  and  public 
works. 

(e)  “Architect-engineer  contract”  is  a 
contract  for  architect -engineer  ser¬ 
vices  related  to  the  construction,  alter¬ 
ation,  or  repair  of  public  buildings  and 
public  works. 

(1)  “Off-site  architect-engineer  con¬ 
tract”  is  a  contract  where  the  design 
work  is  performed  in  the  contractor's 
central  or  branch  office. 

(2)  “On-site  architect-engineer  con¬ 
tract”  is  a  contract  where  relatively 
complete  staffing  is  required  for  the 
design  work  at  an  office  other  than  a 
central  or  branch  office  of  the  con¬ 
tractor,  and  where  a  minimum  of  sup¬ 
port  is  required  from  the  contractor’s 
central  or  branch  office  staff.  The 
office  where  the  design  wTork  is  per¬ 
formed  may  be  at  the  construction  site 
or  any  other  location. 

(f)  “Supply  contract”  is  a  contract 
for  supplies  and  services,  other  than 
operating,  construction,  architect-engi¬ 
neer,  experimental,  developmental,  or 
research  work  and  personal  services. 

(g)  “Research  and  development  con¬ 
tract”  is  a  contract  for  basic  research 
(directed  toward  the  increase  of 
knowledge  in  science),  applied  re¬ 
search  (involving  the  determination 
and  expansion  of  the  potentialities  of 


new  scientific  discoveries  or  Improve¬ 
ment  in  technology,  materials,  pro¬ 
cesses,  methods,  devices,  and  tech¬ 
niques  Including  attempts  to  “advance 
the  state  of  the  art”)  or  development 
(the  systematic  use  of  scientific  knowl¬ 
edge  which  is  directed  toward  the  pro¬ 
duction  of,  or  improvements  in,  useful 
products  to  meet  specific  performance 
requirements,  but  exclusive  of  manu¬ 
facturing  and  production  engineering). 

§  9-15.5002  Responsibilities. 

(a)  The  Controller  Is  responsible  for 
developing  and  revising  the  policy  and 
procedures  for  the  determination  of 
allowable  costs,  and  for  seeing  that 
they  are  properly  coordinated  with 
the  General  Counsel,  the  senior  pro¬ 
curement  official,  Headquarters  and 
with  other  Divisions  and  Offices 
having  joint  interests. 

(b)  The  head  of  the  procuring  activ¬ 
ity  is  responsible  for  following  the 
policy,  principles  and  standards  set 
forth  herein  in  establishing  the  com¬ 
pensation  provisions  of  contracts  and 
subcontracts  and  for  submission  of  de¬ 
viations  for  Headquarters  consider¬ 
ation. 

§  9-15.5003  Deviation. 

Deviations  from  the  policy  and  prin¬ 
ciples  set  forth  in  this  subpart  shall 
not  be  made  unless  such  action  is  au¬ 
thorized  by  the  senior  procurement  of¬ 
ficial,  Headquarters,  after  consultation 
with  the  Controller,  General  Counsel, 
and  any  other  appropriate  Headquar¬ 
ters  office,  on  the  basis  of  a  written 
justification  stating  clearly  the  special 
circumstances  involved.  Where  appro¬ 
priate,  any  approved  deviation  shall  be 
reflected  in  the  compensation  provi¬ 
sions  of  the  contract. 

§  9-15J5004  [Reserved] 

§9-15.5005  General  policy. 

The  general  policy  of  the  DOE  in 
connection  with  cost-type  contracts 
and  with  cost-type  subcontracts  is  as 
follows: 

§  9-15.5005-1  Actual  cost  basis. 

(a)  DOE  reimburses  its  contractors 
for  allowable  costs  actually  incurred  in 
the  performance  of  their  contracts  in 
accordance  with  their  terms.  Such  al¬ 
lowable  costs  are  those  provided  for  in 
the  contract  to  the  extent  that  they 
are  necessary  or  incident  and  either  di¬ 
rectly  attributable  or  equitably  alloca¬ 
ble  to  the  work  under  the  contract. 
This  broad  expression  of  the  DOE’S 
reimbursement  policy  is  further  devel¬ 
oped  and  elaborated  upon  throughout 
this  subpart. 

(b) (1)  DOE  uses  retrospective  or 
after-the-fact  determination,  usually 
called  the  “actual  cost  basis,”  to  estab¬ 
lish  the  amount  reimbursable  to  its 
contractors  for  their  allowable  costs. 
This  general  policy  precludes  the  use 
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of  predetermined  fixed-overhead  per¬ 
centage  rates  except  for  provisional 
payment  under  paragraph  (d)  of  this 
section. 

(2)  It  is  recognized,  however,  that 
the  total  volume  of  work  with  a  par¬ 
ticular  contractor  in  some  cases  may 
be  so  small  that  computation  of  the 
actual  indirect  costs  may  not  be  Justi¬ 
fied.  In  such  cases  it  may  be  adminis¬ 
tratively  desirable  to  adopt  some  alter¬ 
native,  such  as  a  predetermined 
amount  for  indirect  costs.  However,  a 
departure  from  the  actual  cost  basis 
under  a  cost-type  contract  is  consid¬ 
ered  administratively  undesirable  if 
the  amounts  involved  are  significant, 
and  the  use  of  either  a  predetermined 
amount  for  indirect  costs,  except 
under  the  circumstances  noted  above, 
or  other  alternatives  (such  as  a  fixed 
billing  rale  for  labor  and  overhead  per 
direct  labor  hour)  shall  be  submitted 
to  Headquarters  for  approval.  Any 
firm  amount  established  for  indirect 
costs,  whether  small  or  significant, 
and  any  other  alternative,  shall  be 
supported  by  a  well-considered  conclu¬ 
sion  that  the  firm  amount  or  other  al¬ 
ternative  will  result  in  approximately 
the  same  compensation  for  the  costs 
concerned  as  would  likely  result  from 
determination  on  the  actual  cost  basis. 
The  negotiation  of  predetermined 
fixed  amounts,  fixed  billing  rates,  etc., 
shall  be  made  on  the  basis  of  actual 
cost  experience  and  satisfactory  cost 
projections,  and  in  accordance  with 
the  principles  and  standards  set  forth 
in  this  subpart.  Such  amounts,  rates, 
etc.,  will  cover  allowances  only  for  al¬ 
lowable  costs. 

(c)  When  firm  compensation  for  any 
otherwise  allowable  cost  is  negotiated, 
the  items  of  such  cost  covered  by  the 
fixed  amount  snail  be  set  forth  in  the 
contract  or  appropriate  appendices  as 
unallowable  with  maximum  clarity  in 
order  to  distinguish  between  allowable 
costs  subject  to  reimbursement  and 
costs  which  are  covered  by  the  negoti¬ 
ated  fixed  amount,  and  hence  ex¬ 
cluded  from  allowable  cost  in  the  case 
of  the  particular  contract. 

(d)  Provisional  payments  on  account 
of  indirect  costs  incurred  under  the 
contract  shall  be  provided  for  only 
after  review'  of  the  contractor’s  system 
of  accounting,  including  items  treated 
as  indirect  costs  and  methods  Of  dis¬ 
tributing  them  or  on  the  basis  of  pre¬ 
vious  audits  or  p5‘St  experience  with 
the  particular  contractor.  Eased  on 
such  a  review,  a  provisional  overhead 
rate  or  rates  shall  be  established 
taking  into  consideration  the  prior 
year’s  experience  adjusted  to  elimi¬ 
nate  nonrecurring  costs  and  to  any 
new  conditions  which  may  be  applica¬ 
ble  to  the  future.  Such  rate  or  rates 
shall  be  applied  to  an  appropriate  base 
or  bases  for  computation  of  the  provi¬ 
sional  payments.  The  elements  of  indi¬ 
rect  cost  and  the  base  or  bases  used  in 
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computing  provisional  payments,  shall 
not  be  construed  as  indicating  the  ele¬ 
ments  of  expense  to  be  distributed  or 
the  base  or  bases  of  distribution  to  be 
employed  in  the  periodic  determina¬ 
tion  of  actual  overhead.  The  actual 
overhead  shall  be  determined  not  less 
often  than  annually  and  the  provision¬ 
al  payments  made  shall  be  adjusted 
accordingly.  Prior  to  final  settlement 
of  the  entire  contract  the  actual  over¬ 
head  so  determined  periodically  shall 
be  subject  to  appropriate  subsequent 
adjustment  including  errors  subse¬ 
quently  becoming  known.  The  amount 
of  any  adjustment  shall  promptly  be 
paid  or  credited  by  the  DOE  to  the 
contractor  or  by  the  contractor  to  the 
DOE  as  the  review  has  determined. 

§  9-15.5005-2  Compensation  through  fee. 

(a)  DOE  compensates  operating, 
construction  and  on-site  architect-en¬ 
gineer  contractors  through  the  fixed 
.'ee  for  general  and  administative  ex¬ 
penses  incurred  in  the  general  man¬ 
agement  and  administration  of  the 
contractor’s  business  as  a  whole  by  the 
contractor’s  home,  divisional  or 
branch  offices. 

*  (b)  In  a  particular  case,  the  contrac¬ 
tor  may  be  compensated  on  the  basis 
of  allowable  cost,  rather  than  through 
the  fixed  fee  for  some  or  all  of  the  ex¬ 
penses  described  in  paragaph  (a)  of 
this  section  if  the  head  of  the  procur¬ 
ing  activity,  or  a  representative  having 
the  authority  to  approve  the  contract, 
authorizes  use  of  this  alternative  ap¬ 
proach  and  determines  that  the  nego¬ 
tiated  fixed  fee  reflects  proper  down- 
wrard  adjustment  from  that  which 
would  otherwise  have  been  estab¬ 
lished.  In  the  case  of  no-fee  contracts 
(including  contracts  providing  for 
nominal  or  token  fees),  this  category 
of  expense  may  be  either  reimbursed 
on  the  basis  of  actual  costs  or  compen¬ 
sated  through  a  predetermined  fixed 
amount. 

(c)  The  above-stated  policy  docs  not 
preclude  the  payment  of  expenses 
merely  because  they  are  incurred  or 
accounted  for  at  or  by  the  contractor’s 
home,  divisional  or  branch  offices; 
where  expenses  of  a  type  typically  in¬ 
curred  at  construction  or  operation 
sites  in  support  of  the  contract  work, 
are,  by  reason  of  a  particular  contrac¬ 
tor's  greater  centralization,  incurred 
at  such  offices,  rather  than  at  the  op¬ 
era' ion  site,  such  expenses  may  be  re¬ 
imbursed. 

(d)  in  the  case  of  on-site  architect- 
engineer  contracts,  the  contracting  of¬ 
ficer  may  approve  performance  of 
some  of  the  work  in  the  contractor’s 
central  or  branch  office  location.  The 
direct  costs  of  such  w'erk  and  an  equi¬ 
table  portion  of  such  indirect  costs  at 
the  cental  office  or  branch  office  loca¬ 
tion  as  are  properly  applicable  and  ap- 
portionable  to  such  work  are  allowa¬ 
ble.  In  such  cases,  the  indirect  costs  at- 
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tributable  to  the  performance  at  a 
central  office  or  branch  office  location 
of  work  related  directly  and  solely  to 
individual  contracts  shall  be  distin¬ 
guished  with  care  from  general  and 
administrative  expenses  Incurred  by 
the  contractor’s  home  or  branch  of¬ 
fices  in  the  general  management,  su¬ 
pervision,  and  conduct  of  its  business, 
since  these  general  administrative  ex¬ 
penses  are  usually  compensated  for 
through  fee  and,  in  any  event,  where 
allowable,  are  related  to  and  appor- 
tionable  over  all  work  under  the  super¬ 
vision  of  the  office  concerned. 

(e)  As  to  work  performed  Dy  an  oper¬ 
ating  contractor  in  its  own  facilities, 
see  §  9-15.5007-3. 

§  9-15.5005-3  General  basis  for  determina¬ 
tion  of  costs. 

The  total  reimbursable  cost  of  a 
DOE  cost-type  contract  is  the  sum  of 
the  allowable  direct  costs  necessary  or 
incident  to  the  performance  of  the 
conti  act,  plus  the  properly  allocable 
portion  of  the  allowable  indirect  costs, 
less  applicable  income  and  other  cred¬ 
its.  In  determining  allowability  and 
reimbursabilty  of  costs,  there  shall  be 
considered  also: 

(a)  Reasonableness,  including  the 
exercise  of  prudent  business  judgment; 

Co)  Application  of  generally  accepted 
accounting  principles  and  practices  ap¬ 
propriate  to  identify  and  measure 
costs  of  performing  the  contract  in  ac¬ 
cordance  with  this  subpart; 

(c)  All  exclusions  of  and  limitations 
on  types  and  amounts  of  items  of  cost 
set  forth  in  the  contract;  and 

(d)  Approvals  by  the  contracting  of¬ 
ficer  required  under  the  contract 
terms.  (For  examples  of  allowable  and 
unallowable  costs  see  §  9-50.704-13 
through  9-50.704-16.) 

§  9-15.5005-4  Coat  determination  based  on 
audit. 

(a)  The  amount  reimbursable  under 
cost-type  contracts  shall  be  deter¬ 
mined  in  accordance  with  the  terms  of 
the  respective  contracts  on  the  basis  of 
audit.  In  the  event  that  the  contrac¬ 
tual  terms  differ  or  are  inconsistent 
(sec  §9-15.5003  for  approval  of  devi¬ 
ations)  with  the  principles  stated 
herein  the  contractual  terms  control. 
The  audit  is  performed  directly  by 
DOE  (or  by  the  cognizant  Federal 
agency  pursuant  to  arrangements 
made  by  the  DOE)  in  'he  case  of  cost- 
type  contracts.  Contracting  officers 
shall  assure  that  cost-type  prime  con¬ 
tractors  assume  the  responsibility  for 
audit  of  subcontractors  (and  provide 
for  the  audit  of  lower  tier  subcontrac¬ 
tors  by  the  subcontractor  immediately 
preceding  in  the  contractual  chain) 
except  as  noted  in  this  paragraph.  Ex¬ 
ceptions  may  be  made  to  this  general 
principle  of  subcontractors  being  au¬ 
dited  by  the  next  higher- tier  contrac¬ 
tor,  where  the  latter  is  interrelated 
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with  the  subcontractor  involved,  does 
not  have  the  necessary  audit  facilities 
or  for  other  reasons  is  not  in  a  posi¬ 
tion  to  perform  the  subcontract  audit 
in  a  manner  satisfactory  to  DOE.  In 
the  event  of  such  exception,  the  sub¬ 
contract  audit  responsibility  shall  rest 
with  the  successively  higher-tier  con¬ 
tractor  (or  ultimately  DOE),  but  re¬ 
sponsibility  for  determining  the  costs 
reimbursable  to  the  subcontractor  re¬ 
mains  with  the  next  higher-tier  con¬ 
tractor  on  the  basis  of  such  audit. 

(b)  Audit  by  other  Federal  agencies: 
Where  the  amount  of  cost  type  work 
to  be  performed  for  DOE  in  a  particu¬ 
lar  facility  is  less  than  that  being  per¬ 
formed  at  the  same  facility  for  other 
Federal  agencies,  arrangements  may 
be  made  to  have  the  cognizant  agency 
perform  the  audit  of  the  DOE  con¬ 
tract  or  subcontract.  These  arrange¬ 
ments  shall  be  made  administratively 
between  DOE  and  the  other  agency  in¬ 
volved,  and  wherever  possible  shall 
provide  for  the  cognizant  agency  to 
audit  against  the  DOE  cost  principles. 
In  no  case,  however,  shall  the  arrange¬ 
ments  preclude  determination  by  the 
DOE  contracting  officer  of  the  allowa¬ 
ble  and  unallowable  costs  in  accor¬ 
dance  with  DOE  cost  principles  set 
forth  in  5  9-50.704-13  through  9- 
50.704-16.  Steps  appropriate  in  the 
light  of  the  magnitude  and  nature  of 
the  costs  shall  be  taken  by  the  con¬ 
tracting  officer  to  ascertain  that  the 
audit  results  properly  reflect  the  ap¬ 
plication  of  DOE  cost  principles  (par¬ 
ticularly  as  to  types  and  amounts  of 
items  of  cost  including  incidence,  allo- 
cability,  and  equitable  distribution 
thereof). 

§  9-15.5005-5  Contractor’s  system  of  ac¬ 
counting. 

(a) (1)  Careful  DOE  study  of  the  con¬ 
tractor’s  usual  accounting  procedures 
shall  be  made  prior  to  arriving  at  an 
understanding  with  the  contractor  as 
to  the  accounting  system  to  be  em¬ 
ployed  by  the  contractor  during  the 
period  of  contract  performance. 

(2)  The  contractor's  customary  ac¬ 
counting  practices  are  usually  accept¬ 
ed  if  they  conform  to  generally  accept¬ 
ed  accounting  principles,  produce  equi¬ 
table  results,  are  consistently  applied, 
are  not  in  conflict  with  the  provisions 
of  this  subpart,  are  conducive  to  accu¬ 
rate  costing  of  the  contract  work,  and 
produce  reports  required  by  the  DOE. 

(b)  It  is  DOE's  policy  to  discourage 
firm  contractual  provisions  relating  to 
the  contractor's  accounting  system  (in¬ 
cluding  methods  for  computing  indi¬ 
rect  costs)  which  preclude  appropriate 
retrospective  modification.  No  firm 
contractual  provision  shall  be  included 
in  the  contract  where  there  is  no  pre¬ 
vious  Government  contracting  experi¬ 
ence  with  the  contractor’s  methods  of 
operation  and  accounting.  Contracting 
officers  may,  however,  include  firm 


lished  policies,  programs,  and  sched¬ 
ules  (and  any  changes  thereto  during 
the  contract  term)  applicable  to  the 
contractor’s  private  operations  which 
are  acceptable  for  contract  work  and 
which  will  be  consistently  followed 
throughout  the  contractor's  organiza¬ 
tion.  Generally,  a  personnel  appendix 
to  the  contract  is  utilized  in  contracts 
for  work  in  Government-owned  facili¬ 
ties,  and  in  other  contract  situations 
when  one  or  more  of  the  following  cir¬ 
cumstances  exist:  When  policies,  pro¬ 
grams,  and  schedules  are  established 
specifically  for  contract  work;  when 
the  contractor’s  work  is  predominant¬ 
ly  or  exclusively  made  up  of  negotiat¬ 
ed  Government  contract  work;  when 
contract  work  is  so  different  from  the 
organization’s  private  work  that  exist¬ 
ing  established  policies,  programs,  and 
schedules  cannot  reasonably  be  ex¬ 
tended  to  and  consistently  applied  on 
contract  work;  or,  cannot  reasonably 
be  extended  to  and  consistently  ap¬ 
plied  on  contract  work;  or,  when  estab¬ 
lished  policies,  programs,  and  sched¬ 
ules  proposed  for  contract  work  are 
not  sufficiently  definitive  to  permit  a 
clear  advance  mutual  understanding 
of  allowable  costs  and  to  provide  a 
basis  for  audit.  The  head  of  the  pro¬ 
curing  activity  is  authorized  to  select 
the  alternative  method  of  achieving 
and  recording  advance  understanding 
that  they  find  most  appropriate  after 
considering  the  facts  of  the  particular 
contract  situation.  Employee  compen¬ 
sation,  travel,  and  other  personnel  cost 
as  used  in  this  paragraph  include: 

(1)  Compensation  for  personal  ser¬ 
vices,  including  wages  and  salaries,  bo¬ 
nuses  and  incentives,  premium  pay¬ 
ments,  pay  for  time  not  worked,  and 
supplementary  compensation  and 
benefits,  such  as  pension  and  retire¬ 
ment,  group  insurance,  severance  pay 
plans,  and  other  forms  of  compensa¬ 
tion  covered  by  §  9-15.5010-14; 

(2)  Morale,  health,  welfare,  and  food 
service  and  dormitory  costs; 

(3)  Training  and  education  costs; 
and 

(4)  Employee  travel  costs,  including 
travel  on  official  business,  relocation 
of  employees,  foreign  travel,  travel  of 
executive  officers,  and  special  or  mass 
personnel  movement. 

§  9-15.5007  Direct  and  indirect  costa. 


contractual  provisions  when  there  is  a 
comprehensive  understanding  of  the 
contractor’s  methods  of  operation  and 
accounting  as  a  result  of  Government 
contracting  experience  in  dealing  with 
the  contractor  and  the  contracting  of¬ 
ficer  makes  a  determination,  based  on 
a  DOE  study  thereof,  that  the  con¬ 
tractor’s  accounting  procedures  are 
likely  to  produce  equitable  results  in 
the  future  as  in  the  past.  Such  firm 
contractual  provisions  shall  be  subject 
to  adjustment  retroactively  at  the  re¬ 
quest  of  either  party  to  the  contract 
when  the  method  of  overhead  deter¬ 
mination  has  become  inequitable  as  a 
result  of: 

(1)  Any  substantial  difference  accru¬ 
ing  between  the  cost  patterns  of  work 
under  the  contract  and  other  work  of 
the  contractor;  or 

(2)  Any  significant  change  occurring 
in  the  nature  of  the  business,  the 
extent  of  subcontracting,  fixed  asset 
improvement  program,  the  inven¬ 
tories,  the  volume  of  sales  and  produc¬ 
tion,  manufacturing  of  sales  and  pro¬ 
duction,  manufacturing  processes,  the 
contractor’s  products,  or  other  rel¬ 
evant  circumstances. 

§9-15.5006  Advance  understandings  on 
particular  cost  items. 

It  is  important  that  agreement  be¬ 
tween  DOE  and  its  contractors  be 
reached  in  advance  of  the  incurrence 
of  costs  in  categories  where  reason¬ 
ableness  or  allocability  are  difficult  to 
determine  in  order  to  avoid  possible 
subsequent  disallowance  or  dispute. 
Any  such  agreement  should  be  incor¬ 
porated  in  cost-type  contracts  and 
should  govern  the  cost  treatment  cov¬ 
ered  thereby.  But  the  absence  of  such 
agreement  on  any  element  of  cost  will 
not,  in  itself,  serve  to  make  that  ele¬ 
ment  either  allowable  or  unallowable. 
Examples  of  costs  on  which  advance 
agreements  may  be  particularly  impor¬ 
tant  are: 

(a)  Deferred  maintenance  costs; 

(b)  Precontract  costs; 

(c)  Professional  or  technical  consult¬ 
ing  services; 

(d)  Reconversion  costs; 

(e)  Research  and  development  costs; 

(f)  Royalties; 

(g)  Selling  and  distribution  costs; 

(h)  Unemployment  insurance  expe¬ 
rience  ratings; 

(i)  Employee  compensation,  travel 
including  relocation  costs,  and  other 
personnel  costs.  DOE  generally  uti¬ 
lizes  two  basic  methods  of  achieving 
and  recording  understandings  with 
contractors  as  to  the  allowability  of 
employee  compensation,  travel,  and 
other  personnel  costs:  Negotiation  of  a 
personnel  appendix  to  the  contract 
which  sets  forth  the  policies,  pro¬ 
grams,  and  schedules  which  are  ac¬ 
cepted  as  the  basis  for  determining 
the  allowability  of  costs;  or  reviewing 
and  reaching  agreement  on  estab¬ 


§  9-15.5007-1  Explanation  of  direct  costs 
and  indirect  costs. 

(a)  The  classification  of  an  item  of 
cost  as  a  direct  cost  or  as  an  indirect 
cost  has  reference  to  the  manner  in 
which  the  particular  cost  is  charged  to 
or  lodged  against  the  products  manu¬ 
facture,  work  done,  or  services  per¬ 
formed.  In  general,  direct  costs  are 
those  which  are  identified  as  having 
been  incurred  specifically  for  or  on  ac¬ 
count  of  a  particular  product  (or  losts 
of  similar  products),  work  order,  job. 
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or  contract.  Materials,  labor,  or  ex¬ 
penses  which  relate  specifically  and 
solely  to  the  manufacture  of  a  particu¬ 
lar  product  or  to  the  performance  of  a 
distinct  Job  or  work  are  broad  exam¬ 
ples  of  direct  costs. 

(b)  Indirect  costs  are  comprised  of 
items  of  material,  labor,  and  expenses 
which  benefit  not  only  a  particular 
product  or  &  specific  unit  of  work  but 
also  other  production  or  work  and  are 
so  related  to  the  particular  product  or 
specific  task  that  the  amount  of  the 
cost  which  should  properly  be  lodged 
against  it  cannot  be  precisely  deter¬ 
mined,  at  least  without  effort  entirely 
disproportionate  to  the  increased  accu¬ 
racy  achieved.  There  is  no  universal 
rule  that  under  every  accounting 
system  certain  items  of  cost  shall  be 
treated  as  direct  or  as  indirect  costs.  It 
is  essential,  however,  that  within  the 
accounting  system  of  any  given  organi¬ 
zation  each  item  of  cost  be  consistent¬ 
ly  treated  in  the  same  manner.  Also, 
since  indirect  costs  must  ultimately  be 
lodged  against  the  various  products, 
work  orders,  jobs  or  contract  which 
benefit  from  their  incurrence,  it  is  nec¬ 
essary  to  establish  ways  or  means  of 
apportioning  or  distributing  these  in¬ 
direct  cost  equitably  to  all  work  con¬ 
cerned.  Since  the  means  of  accom¬ 
plishing  this  distribution  of  indirect 
costs  are  necessarily  somewhat  arbi¬ 
trary  and  not  precisely  correct,  accura¬ 
cy  is  best  attained  by  treating  as  direct 
costs  all  items  of  costs  which  are  sus¬ 
ceptible  of  such  handling  and  by  limit¬ 
ing  to  the  greatest  practical  extent  the 
number  of  items  of  cost  which  are 
treated  as  indirect  costs.  The  contrac¬ 
tor’s  accounting  system  should  be  ex¬ 
amined  and  modified  so  that  such  re¬ 
sults  are  achieved.  (See  §  9-15.5005-5.) 

§  9-15.5007-2  Treatment  of  indirect  costs. 

(a)  The  contractor’s  indirect  costs, 
which  must  be  appropriately  identi¬ 
fied  and  supported  by  adequate  docu¬ 
mentation,  must  be  carefully  exam¬ 
ined  with  the  objective  of  excluding 
for  reimbursement  purposes  all  types 
of  indirect  costs  that  are  either  un¬ 
allowable  in  nature  (see  list  of  exam¬ 
ples  in  standard  cost  articles  §  9- 
50.704-13  through  9-50.704-16)  or  not 
properly  allocable  to  performance  of 
work  under  the  DOE  contract.  It  may 
be  that  only  a  portion  of  a  given  pool 
of  indirect  costs  will  fail  to  meet  these 
tests  and  require  such  exclusion.  After 
excluding  all  such  expenses,  the  re¬ 
maining  indirect  costs  require  alloca¬ 
tion  by  an  acceptable  method  or  meth¬ 
ods  that  result  in  equitable  charges  to 
the  DOE  contract.  Any  item  or  items 
of  indirect  cost  that  are  so  excluded  in 
whole  or  in  part  shall  include  an 
amount  for  absorption  of  their  appro¬ 
priate  share  of  other  related  indirect 
and  administrative  expenses.  Some  ex¬ 
amples  of  indirect  costs  that  should  in¬ 
clude  a  fair  share  of  other  indirect  and 


administrative  expenses  are:  research 
and  development  costs,  selling  ex¬ 
penses,  and  bidding  and  proposal 
costs. 

(b)  The  methods  of  allocation  of  in¬ 
direct  costs  shall  be  determined  in  ac¬ 
cordance  with  the  policy  and  proce¬ 
dure  outlined  in  §  9-15.5005-(b).  Care¬ 
ful  reviews  shall  be  made  from  time  to 
time  as  appropriate,  particularly 
where  there  is  a  significant  change  in 
the  nature  of  volume  of  activity,  to  de¬ 
termine  whether  the  method  or  meth¬ 
ods  of  allocation  previously  used  con¬ 
tinue  to  be  equitable.  The  ultimate  ob¬ 
jective  in  allocating  indirect  costs  is  to 
charge  fair  shares  of  the  various  ex¬ 
penses  concerned  to  the  DOE  contract 
work.  The  appropriate  method  or 
methods  of  allocation  are  dependent 
upon  the  particular  circumstances  and 
conditions:  hence,  no  general  rules  can 
be  stated  as  to  particular  methods  or 
bases  of  allocating  indirect  costs  appli¬ 
cable  and  appropriate  in  all  cases.  One 
method  may  be  determined  to  be  ap¬ 
propriate  for  allocating  certain  indi¬ 
rect  costs  but  not  others,  in  which  case 
a  different  method  or  methods  must 
be  established  which  will  equitably  al¬ 
locate  the  other  indirect  dosts.  This 
means  that  it  may  be  necessary  to  es¬ 
tablish  separate  pools  of  indirect  costs 
for  particular  items  of  expense  and  to 
use  separate  methods  of  allocation  for 
each  pool  in  order  to  establish  equita¬ 
ble  results. 

§  9-15.5007-3  Company  general  and  ad¬ 
ministrative  expenses. 

Although  the  DOE  generally  com¬ 
pensates  operating,  construction  and 
on-site  architect-engineer  contractors 
through  fee  for  company  general  and 
administrative  expenses  (see  §  - 
15.5005-2),  it  allotvs  such  company 
general  and  administrative  expenses 
under  off-site  architect-engineer, 
supply,  and  research  contracts  with 
commercial  contractors  performing 
the  work  in  their  owm  facilities.  Con¬ 
tractor’s  general  and  administrative 
expenses  may,  howrever,  be  included 
for  reimbursement  under  DOE  off  site 
architect-engineer,  supply,  and  re¬ 
search  contracts  only  to  the  extent 
that  they  are  established,  after  careful 
examination,  to  be  allowable  in  nature 
and  properly  allocable  to  the  wrork. 
Work  performed  in  a  contractor’s  own 
facilities  under  an  operating  or  con¬ 
struction  contract  may  likewise  be  al¬ 
lowed  to  bear  the  properly  allocable 
portion  of  allowable  company  general 
and  administrative  expense. 

§  9-15.5008  Negotiated  fixed-price  con¬ 
tracts  where  costs  incurred  are  a  factor 
in  determining  the  amount  payable. 

§  15.5008-1  General  policy. 

See  §  9-3.807  and  FPR  1-3.807. 


§  15.5008-2  [Reserved] 

§  16.5008-3  Contractor’s  cost  accounting 
system. 

Where  a  fixed  price  contract  with 
price  redetermination  provisions  (in¬ 
cluding  the  incentive  type)  is  involved. 

It  should  be  determined  at  the  incep¬ 
tion  of  the  contract  that  the  contrac¬ 
tor’s  accounting  system  is  maintained 
in  accordance  with  generally  accepted 
accounting  principles  and  practices 
and  will  equitably  reflect  the  costs  of 
contract  performance.  This  may  be 
done  either  on  the  basis  of  a  survey  of 
the  accounting  system,  previous  expe¬ 
rience  with  the  contractor,  or  by  such  I 

other  means  as  may  be  considered  sat¬ 
isfactory  to  the  contracting  officer.  I 

§  15.5009  Treatment  of  indirect  costs.  I 

For  purposes  of  allowability,  indirect 
costs,  like  direct  costs,  are  subject  to 
the  requirements  of  §  9-15.5005.3  with 
respect  to  the  general  basis  for  deter¬ 
mination  of  costs. 

§  15.5009-1  Direct  charging  of  costs.  I 

The  nature  of  some  types  of  cost, 
possibly  significant  in  amount,  and 
their  relationship  to  the  contractor’s 
work  may  be  such  as  to  necessitate 
their  treatment  as  indirect  costs.  How¬ 
ever,  in  order  to  secure  the  most  accu¬ 
rate  and  equitable  results,  the  various 
types  of  cost  normally  treated  as  indi¬ 
rect  costs  by  the  contractor  under  its 
regular  accounting  procedures  should 
be  examined  to  determine  which  types 
should,  for  purposes  of  reimbursement 
under  the  DOE  contract,  be  treated  as 
direct  costs.  Such  action  should  be 
taken  whenever  the  increased  accura¬ 
cy  that  results  is  sufficiently  material 
to  justify  the  expenditure  of  the  addi¬ 
tional  time,  effort,  and  expense  en¬ 
tailed.  Where  a  type  of  cost  is  charged 
direct  to  the  DOE  contract,  no  item  of 
similar  character  which  on  the  same 
basis  is  properly  chargeable  only  to 
other  work  should  be  included  in  indi¬ 
rect  costs  apportioned  to  the  DOE 
contract.  Treatment  of  items  of  cost  as 
direct  charges,  consistently  as  to  both 
the  DOE  contract  and  the  contractor’s 
other  work,  should  be  employed  to  the 
fullest  extent  procticable,  correspond¬ 
ingly  reducing  the  volume  of  costs  to 
be  treated  as  indirect  costs  that  re¬ 
quire  distribution  by  arbitrary  meth¬ 
ods  which  are  not  precise  and  accurate 
and  therefore,  at  best,  produce  only 
approximate  results. 

§9-15.5009-2  Appropriate  departmentali¬ 
zation. 

Appropriate  departmentalization  for 
cost  reimbursement  purposes  should 
be  effected  between  different  kinds  of 
productive  activity,  such  as: 

(a)  Between  manufacturing  involv¬ 
ing  substantial  expenses  of  machinery 
depreciation,  machinery  operation  and 
maintenance,  space,  electric  energy. 
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tools,  etc.,  and  research  generating  rel¬ 
atively  small  overhead  costs; 

(b)  Between  heavy  manufacturing 
requiring  expensive  equipment  and 
power  machinery,  and  light  manufac¬ 
turing  which  by  comparison  is  practi¬ 
cally  a  hand  operation; 

(c)  Between  research  work  requiring 
an  elaborate  layout  of  laboratory  fa¬ 
cilities  and  equipment,  and  research 
involving  primarily  the  application  of 
mental  effort  and  requiring  little  or  no 
equipment. 

The  objective  and  result  should  be 
to  burden  manufacturing  work,  or  dif¬ 
ferent  kinds  of  manufacturing  work 
and  research  work,  or  different  kinds 
of  research  work  each  with  the  indi¬ 
rect  costs  properly  applicable  to  the 
respective  kind  of  work.  If  a  nonde- 
partmentized  plant  or  individual  de¬ 
partment  is  so  constituted  that  the  in¬ 
direct  costs,  rather  than  relating  fairly 
proportionately  to  all  work  in  the 
plant  or  department,  particularly  to 
the  work  under  the  DOE  contract, 
relate  more  to  some  work  than  to 
other  work,  consideration  should  be 
given  to  further  departmentization. 
The  costing  refinement  may  be  made 
on  a  quasi-department  basis  from  data 
furnished  by  the  existing  accounting 
system  or  developed  on  as  reasonable 
an  analysis  as  the  facts  and  circum¬ 
stances  permit.  The  further  depart¬ 
mentization  should  preferably  be  in¬ 
corporated  into  the  contractor’s  own 
accounting  system. 

§9-15.5009-3  Distribution  of  service  de¬ 
partment  costs  to  production  depart¬ 
ments. 

The  total  indirect  cost  of  each  pro¬ 
ductive  department  include  an  appro¬ 
priate  share  of  the  costs  incurred  by 
the  nonproductive  or  so-called  service 
departments,  such  as  the  maintenance 
department,  the  power  plant  depart¬ 
ment,  stores  handling  department,  and 
tool  room  department.  The  basis  used 
to  distribute  the  costs  of  each  individ¬ 
ual  service  department  should  result 
in  equitable  allocation  of  the  service 
department  costs  to  the  productive  de¬ 
partments,  particularly  those  produc¬ 
tive  departments  in  which  work  under 
the  DOE  contract  is  performed.  In  the 
case  of  each  service  department  the 
distribution  method  used  should  be 
appropriate  in  the  circumstances, 
whether  it  be  based  on  number  of 
workers,  floor  space  occupied,  measur¬ 
able  services,  total  labor  costs,  total 
labor  hours,  some  other  basis,  or  a 
combination  of  methods. 

§  9-15.5009-4  Distribution  of  indirect 
costs  of  productive  departments  to 
work  done. 

In  order  to  distribute  the  indirect 
costs  of  a  productive  department  to 
the  work  done  in  the  particular  de¬ 
partment,  it  is  necessary  that  the  ap¬ 
portionment  be  based  on  a  factor 


which  is  common  to  all  work  per¬ 
formed  in  the  particular  department 
and  which  closely  approximates  the 
extent  to  which  the  services  represent¬ 
ed  by  the  indirect  costs  of  the  depart¬ 
ment  are  utilized  in  performing  the 
work  done  on  the  individual  contracts 
and  work  orders.  The  variety  and  com¬ 
plexity  of  production  work  makes  it 
difficult  to  determine  the  most  appro¬ 
priate  and  equitable  common  denomi¬ 
nator  for  distributing  a  department’s 
indirect  costs  to  the  department’s 
work.  Since,  insofar  as  the  use  made  of 
services  represented  by  a  productive 
department’s  indirect  costs  is  con¬ 
cerned,  the  major  factor  common  to 
all  work  of  the  department  is  either 
direct  labor  cost  or  the  time  required 
for  performance,  the  methods  com¬ 
monly  used  for  distributing  a  depart¬ 
ment’s  indirect  costs,  each  of  which  Is 
based  on  one  of  these  two  factors,  are: 

(a)  The  direct  labor  cost  method. 

(b)  The  direct  labor  hour  method. 

(c)  The  departmental  hourly  rate 
method. 

(d)  The  machine  hours  method. 
Which  of  these  methods  is  most  ap¬ 
propriate  for  a  particular  department 
depends  on  whether  distribution  of 
the  department’s  indirect  costs  equita¬ 
bly  should  be  proportionate  to  the  de¬ 
partment’s  costs  of  direct  labor,  hours 
of  direct  labor,  or  hours  of  machine 
use.  If  the  contractor’s  departmentiza¬ 
tion  follows  sound  and  recognized 
lines  of  organizational  subdivision,  one 
of  these  methods  usually  will  be  found 
sufficiently  accurate  and  equitable  to 
be  accepted.  If  not,  departmental  re¬ 
finement  or  quasi-departmentization 
may  be  required,  or  combinations  of 
the  above  methods  or  the  development 
of  other  methods  equitable  in  the  par¬ 
ticular  circumstances  may  be  neces¬ 
sary. 

§9-15.5009-5  General  and  administrative 
expenses. 

(a)  Allowability.  As  indicated  in  §  9- 
15.5007-3,  a  contractor’s  general  and 
administrative  expenses  may  be  ac¬ 
cepted  for  apportionment  to  work 
under  a  DOE  off-site  architect-engi¬ 
neer  (see  also  §  9-3.404-50(f ),  supply, 
or  research  contract  only  to  the  extent 
that  they  are  established,  after  careful 
examination,  to  be  allowable  in  nature 
and,  on  the  basis  of  incidence  to  its 
performance,  properly  allocable  to  the 
work.  The  following  are  a  few  exam¬ 
ples  of  expenses  which,  although  not 
unallowable  because  of  their  basic 
nature,  are  not  incident  to  the  perfor¬ 
mance  of  an  DOE  contract: 

( 1 )  The  salaries  and  expenses  of  cor¬ 
porate  officers,  and  their  staffs,  whose 
services  do  not  apply  to  the  perfor¬ 
mance  of  the  DOE  contract  work,  e.g., 
those  whose  services  are  devoted  to 
sales  activities  promoting  the  market¬ 
ing  of  the  contractor’s  manufactured 
products;  or  to  matters  completely 


separate  from  the  contractor’s  manu¬ 
factured  products,  such  as  the  mer¬ 
chandising  of  products  made  by 
others;  or  to  the  handling  of  invest¬ 
ments  so  substantial  as  to  constitute  in 
effect  a  separate  business. 

(2)  Legal  and  other  expenses  in  con¬ 
nection  with  applications  for  patents 
for  the  contractor’s  account. 

(3)  Outgoing  freight  costs,  inapplica¬ 
ble  to  the  DOE  contract  products  be¬ 
cause  delivery  of  such  products  is 
taken  f.o.b.  contractor’s  plant. 

(4)  Expenses  (depreciation,  oper¬ 
ation,  and  maintenance  of  buildings 
and  equipment,  labor,  and  other  costs) 
applicable  to  warehousing  and  storage 
of  the  contractor’s  products  but  not 
incident  to  the  products  under  the 
DOE  contract  because  they  are  deliv¬ 
ered  upon  completion. 

(5)  Expenses  of  maintenance  and  re¬ 
pairs  which  would  normally  have  been 
performed  in  an  accounting  period 
prior  to  the  period  of  performance  of 
the  DOE  contract  but  which  for  some 
reason— possibly  abnormal  operating 
conditions,  shortages  or  high  costs  of 
materials  or  labor,  or  lack  of  funds— 
have  been  deferred. 

(b)  Allocation.  No  one  method  of  dis¬ 
tribution  can  be  stated  to  be  always 
most  equitable  and  best  for  purposes 
of  distributing  a  contractor’s  allowable 
and  properly  allocable  general  and  ad¬ 
ministrative  expenses  to  individual 
jobs  and,  specifically,  to  work  for 
DOE.  Careful  consideration  of  the  ex¬ 
penses  themselves,  of  differences  in 
work  performed,  and  of  the  relation¬ 
ship  of  the  expenses  to  the  different 
kinds  of  productive  activity  is  neces¬ 
sary  in  each  case  to  assure  that  the 
method  used  produces  fair  and  equita¬ 
ble  results  in  the  particular  circum¬ 
stances.  Several  of  the  methods  fre¬ 
quently  employed  are  briefly  discussed 
below. 

(1)  Total  manufacturing  costs  (in¬ 
cluding  material)  may  in  many  cases 
be  an  appropriate  basis  for  distribut¬ 
ing  general  and  administrative  ex¬ 
penses  to  jobs  in  connection  with 
which  the  relation  to  one  another  of 
the  component  cost  elements  is  sub¬ 
stantially  the  same  as  the  cost  pattern 
of  the  contractor’s  work  generally. 
However,  they  would  be  an  inappropri¬ 
ate  basis  in  the  case  of  a  job  whose 
material  cost  component,  due  to  heavy 
material  purchases  and  subcontract¬ 
ing,  is  abnormally  high  by  comparison 
with  the  general  cost  pattern  of  the 
contractor’s  total  work.  In  such  a  case 
the  normal  general  and  administrative 
expense  rate  applicable  to  total  manu¬ 
facturing  cost,  arrived  at  on  the  basis 
of  the  general  cost  pattern  of  the  con¬ 
tractor’s  work,  should  be  appropriate¬ 
ly  adjusted  because  of  the  special  cir¬ 
cumstances  pertaining  to  the  particu¬ 
lar  job,  or  a  different  basis  of  alloca¬ 
tion  should  be  used  to  distribute  gen¬ 
eral  and  administrative  expenses  to 
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the  job.  For  cost  reimbursement  pur¬ 
poses,  total  manufacturing  costs  gen¬ 
erally  constitute  a  more  appropriate 
base  for  the  distribution  of  general 
and  administrative  expenses  than  does 
either  the  total  cost  of  goods  sold  or 
total  sales.  Each  of  these  latter  bases 
may  be  deficient  and  inequitable  in 
that  it  distributes  general  and  admin¬ 
istrative  expenses  to  work  sold  rather 
than  to  work  performed  during  the 
period  concerned. 

(2)  Processing  costs  are  used  in 
many  cases  as  the  basis  for  allocating 
general  and  administrative  expense.  If 
the  major  indirect  costs  attributable 
to  material— such  as  purchasing,  re¬ 
ceiving,  inspecting  or  testing,  internal 
handling  (to  stockrooms  and  to  jobs 
directly  from  stockrooms),  storing,  in¬ 
ventorying,  controlling,  and  issuing 
materials— are  either  included  in  indi¬ 
rect  manufacturing  costs  or  segregated 
and  treated  separately  as  material 
burden  or  material-handling  expense, 
it  will  probably  be  more  equitable  to 
exclude  material  cost  from,  than  to  in¬ 
clude  it  in,  the  base  for  allocating  gen¬ 
eral  and  administrative  expense.  How¬ 
ever,  exclusion  of  material  cost  from 
the  base  for  allocation  of  general  and 
administrative  expease  where  the  ad¬ 
ministrative  costs  attributable  to  ma¬ 
terials  are  accounted  for  as  general 
and  administrative  expeases  might 
well  be  subject  to  the  criticism  that 
costs  which  contribute  to  the  genera¬ 
tion  of  general  and  administrative  ex¬ 
penses  are  not  included  in  the  base  for 
their  allocation. 

(3)  Direct  labor  cost  alone  is  some¬ 
times  used  as  the  basis  for  allocating 
general  and  administrative  expenses. 
However,  in  many  cases  use  of  this 
method  would  be  inappropriate  since 
it  fails  to  recognize  that  processing 
costs  other  than  direct  labor  and  also, 
to  some  extent  at  least,  material  costs 
serve  to  generate  and  to  benefit  from 
the  incurrence  of  general  and  adminis¬ 
trative  expense.  The  propriety  of  this 
method  would  be  subject  to  serious 
questions  in  a  situation  where  the  cost 
pattern  of  a  particular  job  (i.e.,  the 
portion  of  the  cost  representing  labor, 
other  processing  costs,  and  material) 
differs  significantly  from  the  normal 
cost  pattern  of  the  contractor’s  total 
work. 

(c)  Allocation  of  home  office  ex¬ 
penses  of  multiplant  organizations.  In 
the  case  of  a  multiplant  organization 
there  will  be,  in  addition  to  the  gener¬ 
al  and  administrative  expenses  of  the 
individual  plants,  overall  company 
general  and  administrative  expenses. 
These  latter  expenses  require  distribu¬ 
tion  or  apportionment  to  all  of  the 
company’s  plants  and  other  activities 
on  an  equitable  basis  or  bases.  Gener¬ 
ally,  these  overall  company  expenses 
are  not  distributed  to  the  company’s 
various  activities  as  a  single  pool  of  ex¬ 
pense.  Rather,  individual  classifica¬ 


tions  of  expense  or  categories  of  simi¬ 
lar  types  of  expenses  are  spread  sepa¬ 
rately  on  varied  bases— such  as 
number  of  employees,  total  payrolls, 
total  manufacturing  costs,  services 
rendered,  time  devoted,  and  alloca¬ 
tions  based  on  the  results  of  detailed 
studies  and  analyses  in  prior  years. 
The  total  activities  of  an  organization 
may  include,  in  addition  to  manufac¬ 
turing,  separate  and  distinct  oper¬ 
ations  (such  as  sale  and  distribution  of 
standard  commercial  products  of  the 
company’s  own  manufacture,  mer¬ 
chandising  of  products  made  by  and 
purchased  from  other  maufacturers, 
and  investment  activities)  so  varied 
and  dissimilar  as  to  render  extremely 
difficult,  the  problem  of  determining 
the  proper  factors  to  serve  as  common 
denominators  for  the  fair  and  equita¬ 
ble  allocation  of  the  overall  company 
expenses.  Moreover,  each  expenditure 
within  a  given  expense  classification 
probably  does  not  benefit  all  activities 
in  the  same  way  and  to  the  same 
extent  as  does  any  other  expenditure 
in  the  same  expense  classification. 
The  foregoing  serves  to  emphasize 
that  the  relationship  of  company  gen¬ 
eral  and  administrative  expenses  to  in¬ 
dividual  plants  and  other  activities  is 
not  susceptible  of  precise  evaluation. 
The  objective  must  be,  as  to  the  par¬ 
ticular  classification  or  categories  of 
such  expense,  a  basis  of  apportion¬ 
ment  which  accomplishes  its  reason¬ 
able  and  equitable,  though  admittedly 
only  approximately  correct,  distribu¬ 
tion  to  the  company’s  various  activi¬ 
ties.  particularly  those  in  which  wrcrk 
for  DOE  is  performed. 

§  9-15.5010  Application  of  basic  principles 
to  particular  situations. 

This  guide  contains  examples  of  the 
application  of  the  policy  and  princi¬ 
ples  outlined  in  Subpart  9-15.50  to 
particular  situations. 

§9-15.5010-1  Consideration  of  costs  con¬ 
fined  to  locations  involved. 

If  a  contractor  does  work  for  DOE  at 
two  or  more  plants,  offices,  or  depart¬ 
ments,  the  indirect  costs  of  each  plant, 
office,  or  department  will  be  applied 
only  to  the  work  of  the  particular 
plant,  office  or  department.  Separate 
treatment  of  plants,  offices,  and  de¬ 
partments  for  accounting  purposes  is 
always  important;  this  importance  is 
further  accentuated  if  one  of  them  is 
furnished  with  DOE  equipment.  Simi¬ 
larly,  \yiere  a  contractor  that  operates 
more  than  one  plant,  office,  or  depart¬ 
ment  does  work  for  DOE  at  only  one 
particular  location,  only  the  costs  ap¬ 
plicable  to  the  particular  location  in¬ 
volved  should  be  considered  in  costing 
the  DOE  work.  The  costs  related  to 
the  other  plants,  offices,  or  depart¬ 
ments  which  do  not  perform  services 
in  connection  with  the  DOE  contract, 
are  inapplicable  to  the  work  under  the 
DOE  contract. 


§  9-15.5010-2  Field  work. 

Where  a  contractor  conducts  oper¬ 
ational  activities  both  at  its  plant  and 
at  field  locations,  the  apportionment 
to  the  field  work  of  Indirect  operating 
costs  incurred  at  the  plant  should  be 
confined  to  only  those  expenses  which 
are  actually  applicable  to  the  field 
work.  For  example,  indirect  labor,  idle 
time  of  direct  labor,  and  other  indirect 
costs  applicable  only  to  the  contrac¬ 
tor's  operational  activities  at  the  plant 
location  should  not  be  apportioned  to 
field  work.  Moreover,  if  the  indirect 
operating  expenses  applicable  to  field 
work  as  well  as  work  at  the  plant  are 
apportioned  on  the  bas^s  of  direct 
labor,  direct  labor  at  the  field  location 
should,  for  purposes  of  the  apportion¬ 
ment  at  least,  be  distinguished  from 
indirect  labor  at  that  location  on  a 
basis  paralleling  the  classification  of 
labor  as  between  direct  labor  and  indi¬ 
rect  labor  at  the  plant  location.  Simi¬ 
larly,  if  idle  time  of  personnel  normal¬ 
ly  treated  as  direct  labor  is  involved  at 
the  field  location,  such  idle  time 
should  be  excluded  from  direct  labor 
for  purposes  of  distributing  indirect 
operating  costs  incurred  at  the  plant 
that  are  applicable  to  the  field  work. 
Also,  if  the  field  operation’s  direct 
labor  cost  involves  wage  or  salary  in¬ 
crements  for  services  abroad  or  in  iso¬ 
lated  areas,  such  increments  should  be 
excluded  from  the  direct  labor  cost 
base  for  purposes  of  distributing  appli¬ 
cable  indirect  operating  costs. 

§  9-15.5010-3  Use  of  Government-owned 
facilities. 

If  the  Government  furnishes  the 
contractor,  or  the  contractor  acquires 
at  Government  expense,  Government- 
owned  equipment  with  which  to  do  ail 
or  a  significant  amount  of  the  work 
under  the  DOE  contract,  on  which 
equipment  the  Government  is  bearing 
the  expenses  of  depreciation,  mainte¬ 
nance,  insurance,  and  taxes,  appropri¬ 
ate  procedures  must  be  established  to 
avoid  apportioning  to  DOE  work  per¬ 
formed  with  DOE-owned  equipment  a 
share  of  the  expenses  of  depreciation, 
maintenance,  insurance,  and  taxes  on 
the  contractor’s  equipment  not  used  to 
rerform  such  work.  If  the  Govern¬ 
ment-owned  equipment  is  placed  in  a 
segregated  area,  that  area  should  be 
accounted  for  as  a  separate  depart¬ 
ment.  If  the  Government-owned 
equipment  is  not  placed  in  a  separate 
area,  other  steps  must  be  taken  to 
avoid  what  would  amount  to  a  double 
equipment  burden  on  work  performed 
with  the  Government-owned  facilities. 
Such  work  should  be  so  accounted  for 
as  to  be  relieved  of  charges  for  ex¬ 
penses  related  to  contractor’s  equip¬ 
ment  not  used  in  its  performance. 

§9-15.5010-4  Contractor’s  costs  covering 
plant  and  equipment. 

Charges  relating  to  contractor- 
owned  plant  and  equipment  should  be 
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restricted  to  the  applicable  costs,  such 
as  depreciation,  maintenance,  insur¬ 
ance,  and  taxes  and  should  not  be  on  a 
rental  basis.  (Compensation  in  excess 
of  cost  is  covered  by  the  fixed  fee.) 
Rentals  of  plant  and  equipment  owned 
by  third  parties  are  normally  allowa¬ 
ble  if  the  rates  are  reasonable  in  the 
light  of  the  type,  value,  and  condition 
of  the  property  involved  and  option 
and  other  provisions  of  the  lease 
agreement.  However,  where  the  plant 
and  equipment  used  by  the  contractor 
is  rented  by  the  contractor  under  a 
sale  and  lease-back  agreement,  only 
the  normal  costs  (such  as  depreciation, 
maintenance,  insurance,  and  taxes) 
that  would  have  been  incurred  if  the 
contractor  had  retained  legal  title  to 
the  facilities  should  be  allowed. 
Allowances  for  plant  and  equipment 
rented  under  agreements  that  are  not 
arms-length  transactions  should  be 
similarly  restrictive. 

§9-15.5010-5  Overtime,  shift,  and  holiday 
premiums. 

(a)  Overtime,  shift,  and  holiday  pre¬ 
miums  arc  allowable  only  to  the 
extent  provided  in  the  contract  or  ap¬ 
proved  by  the  contracting  officer.  The 
amount  of  such  premiums  charged  to 
a  DOE  contract  shall  be  equitable  in 
relation  to  the  amount  of  such  costs 
charged  to  other  work  currently  per¬ 
formed  in  the  contractor’s  plant  and 
the  factors  which  necessitate  this  in¬ 
currence  of  the  cost.  When  the  neces¬ 
sity  for  overtime,  shift,  and  holiday 
work  arises  from  inadequacy  of  the 
contractor's  plant  or  department  to 
perform  its  total  workload  on  a  purely 
straight-time  basis,  inclusions  in  over¬ 
head  for  apportionment  to  all  work  of 
the  plant  or  department,  as  the  case 
may  be,  appea  rs  appropriate.  When 
particular  work,  DOE  or  other,  is 
being  specially  expedited  to  a  point 
that  its  fair  share  of  the  contractor’s 
purely  straight-time  efforts  on  a 
single-shift  basis  will  not  get  the  par¬ 
ticular  job  completed  within  the  time 
desired,  direct  charging  of  the  related 
premiums»appears  appropriate. 

(b)  When  premiums  for  overtime, 
shift,  and  holiday  work  are  charged 
direct  to  the  work  concerned,  if  the 
operating  overhead  of  the  plant  or  re¬ 
lated  department  is  distributed  on  the 
basis  of  direct  labor  (cost  or  hours), 
the  premiums  should  be  excluded 
from  the  direct  labor  base  for  pur¬ 
poses  of  the  overhead  distribution. 
That  is,  the  direct  labor  base  should 
be,  as  appropriate,  direct  labor 
straight-time  costs  or  direct  labor 
hours  actually  worked.  While  the  pre¬ 
miums  for  authorized  overtime,  shift, 
and  holiday  work  are  acceptable  as  re¬ 
imbursable  costs,  it  is  generally  recog¬ 
nized  that  direct  labor  hours  worked 
on  an  overtime,  shift,  or  holiday  basis 
should  participate  in  indirect  costs  to 
the  same  extent  as  hours  worked  on  a 
straight-time  basis. 


§  9-15.5010-6  Outside  technical  and  pro¬ 
fessional  consultants. 

Technical  and  professional  consul¬ 
tants,  as  used  here,  refers  to  private 
individuals  acting  in  their  own  behalf 
who  make  their  services  available  on  a 
fee  or  per  diem  basis.  It  does  not  refer 
to  employees  of  firms  acting  in  the 
firm’s  behalf  whose  services  may  be 
made  available  by  the  firm  on,  for  ex¬ 
ample,  a  fixed  rate  basis.  Consultant 
arrangements  may  permit  bringing  to 
contract  work  the  services  of  outstand¬ 
ing  specialists  who  would  not  be  avail¬ 
able  on  a  full-time  basis,  or  whose  em¬ 
ployment  on  a  full-time  basis  would 
not  be  economically  feasible.  Costs  of 
such  outside  consultant  services  are 
normally  allowable  (however,  see  §  9- 

50.704- 13(e)(26);  9-50.704-14(e)(24);  9- 

50.704- 15(b);  and  9-50.704-16(0(22)  of 
this  chapter  regarding  compensation 
of  an  individual  who  is  employed  by 
another  contractor  and  concurrently 
performing  work  on  a  full-time  annual 
basis  under  a  DOE  cost-type  contract): 
Provided,  that.  The  services  are  essen¬ 
tial  to  and  will  make  a  material  contri¬ 
bution  to  the  performance  of  contract 
work:  the  services  may  he  performed 
more  economically  or  more  successful¬ 
ly  by  a  consultant  than  by  the  con¬ 
tractor's  regular  personnel;  the  fee  or 
per  diem  charged  is  reasonable:  and 
when  approved  by  the  contracting  of¬ 
ficer.  If  the  cost  of  such  services  is 
charged  directly  to  the  DOE  contract, 
the  cost  of  like  items  properly  charge¬ 
able  only  to  other  work  of  the  contrac¬ 
tor  must  be  eliminated  from  indirect 
costs  allocable  to  the  DOE  contract 
(see  §9-15.5009-1). 

§9-15.5010-7  Preparatory  and  make-ready 
costs. 

Since  indirect  costs  are  usually  ap¬ 
portioned  to  individual  jobs  wholly  or 
substantially  on  the  basis  of  the  direct 
labor  applied  to  the  particular  job.  a 
contract  will  absorb  no  overhead  by 
apportionment  prior  to  the  inception 
of  the  actual  performance  of  direct 
work  on  the  contract.  The  effort  of 
the  contractor’s  overhead  organization 
in  preparing  for  one  job  and  in  getting 
it  underway  will  thus  be  absorbed  by 
jobs  previously  commenced  and  still 
being  performed:  later  the  job  which 
in  its  initial  stages  of  preparation  and 
make-ready  was  relieved  of  expenses 
that  were  acutally  applicable  to  it  will 
partially  absorb,  through  their  appor¬ 
tionment  as  overhead,  similar,  costs 
equally  applicable  in  fact  to  other, 
subsequently  undertaken  jobs.  This 
procedure  is  in  accordance  w  ith  gener¬ 
ally  accepted  accounting  practices  and 
normally  is  reasonably  equitable  in  its 
results.  The  initial  advantages  and 
subsequent  disadvantages  to  the  indi¬ 
vidual  contract  that  result  from  con¬ 
sistent  application  of  the  procedure 
tend  to  offset  each  other  and  balance 
out.  It  is  quite  appropriate,  however, 


to  employ  the  direct  charge  method  in 
connection  with  overhead  costs  in  pre¬ 
paring  for  actual  performance  by  seg¬ 
regating  such  preparatory  and  make- 
ready  costs  and  identifying  them  spe¬ 
cifically  with  the  contract  to  which 
the  effort  actually  pertains.  However, 
if  preparatory  and  make-ready  costs 
and  identifying  them  specifically  with 
the  contract  to  which  the  effort  actu¬ 
ally  pertains.  However,  if  preparatory 
and  make-ready  costs  are  charged 
direct  to  a  DOE  contract,  care  must  be 
taken,  as  performance  of  the  DOE 
contract  work  proceeds  toward  com¬ 
pletion,  to  segregate  subsequent  Indi¬ 
rect  expenses  similarly  applicable  to 
the  preparation  for  and  commence¬ 
ment  of  other  jobs  and  to  account  for 
them  as  direct  charges  to  these  other 
jobs. 

§  9-15.5010-8  Severance  pay. 

(a)  Severance  pay  is  a  payment,  in 
addition  to  regular  salaries  and  wages 
but  exclusive  of  payments  for  vested 
rights  under  pension  plans,  by  an  or¬ 
ganization  to  personnel  whose  employ¬ 
ment  is  terminated.  Severance  pay  is 
allowable  as  a  cost  only  to  the  extent 
that  it  is  required  by  law,  employer- 
employee  agreement,  or  established 
policy  that  constitutes  In  effect  an  im¬ 
plied  agreement  on  the  contractor’s 
part. 

(b)  Severance  payments  are  divided 
into  two  categories  as  follows: 

(1)  Those  due  to  normal,  recurring, 
turnover.  The  actual  costs  of  such  pay¬ 
ments  shall  be  regarded  as  expense  ap¬ 
plicable  to  the  current  fiscal  year  and 
equitably  apportioned  to  the  contrac¬ 
tor’s  activities  during  that  period.  Ac¬ 
cruals  of  such  normal  severance  pay 
will  be  acceptable  in  lieu  of  actual  sev¬ 
erance  pay  if  the  accruals  are  reason¬ 
able  in  the  light  of  payments  actually 
made  due  to  normal  severance  over  a 
representative  past  period. 

(2)  Those  due  to  abnormal  or  mass 
terminations  resulting  from  abrupt 
cessation  of  substantial  work  and  in¬ 
ability  of  remaining  work  to  afford 
continuing  employment  at  the  same 
level.  The  actual  costs  of  such  sever¬ 
ance  payments  shall  be  regarded  as  ex¬ 
pense  applicable  to  the  approximate 
average  of  the  entire  periods  of  em¬ 
ployment  of  the  terminated  employees 
and  equitably  apportioned  to  the  con¬ 
tractor’s  activities  during  such  average 
period.  (Accruals  of  such  abnormal  or 
mass  severance  pay  are  not  allowable 
in  view  of  Its  conjectural  nature.) 

(c)  It  will  usually  be  acceptable  to 
apportion  severance  payments  on  the 
basis  of  the  ratio  of  total  severance 
payments  to  a  suitable  base  for  the 
period  established  pursuant  to  para¬ 
graph  (b)(1)  or  (2)  of  this  section,  such 
as  payrolls  of  all  employees,  direct  sal¬ 
aries  and  wages,  etc.  The  rate  so  deter¬ 
mined  shall  be  applied  to  the  corre¬ 
sponding  element  of  cost  on  the  indi- 
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vidual  contracts.  The  rate  should  be 
determined  on  the  basis  of  the  oper¬ 
ations  of  individual  activities  or  other 
orgainzational  units,  such  as  depart¬ 
ments,  where  such  separate  computa¬ 
tions  effect  more  accurate  and  equita¬ 
ble  results.  Severance  pay  should  ordi¬ 
narily  not  be  considered  as  directly  ap¬ 
plicable  to  any  particular  contract  or 
contracts.  The  foregoing  applies  to 
cost-type  supply  and  research  con¬ 
tracts  with  commercial  organizations. 

(d)  Subject  to  paragraph  (a)  of  this 
section,  the  following  standards  apply 
in  determining  allowability  of  costs  for 
severance  pay  plans  of  operating  con¬ 
tractors: 

(1)  Payments  should  be  made  only 
upon  involuntary  termination  by  re¬ 
duction  in  force  (RIF)  of  an  employee 
which  results  in  a  permanent  separa¬ 
tion  from  the  employment  of  the  con¬ 
tractor.  However,  payments  may  also 
be  made  upon  voluntary  separation  of 
an  employee  within  a  RIF  grouping 
but  not  otherwise  scheduled  for  termi¬ 
nation  which  thereby  elimates  the 
need  for  terminating  another  employ¬ 
ee  involuntarily. 

(2)  Payments  should  not  be  provided 
for  in  the  event  of  (i)  temporary,  lay¬ 
offs,  (ii)  employment  with  a  replace¬ 
ment  contractor  (employer)  where 
continuity  of  employment  with  credit 
for  prior  length  of  service  is  preserved 
under  substantially  equal  conditions 
of  employment,  (iii)  early  or  normal 
retirement,  or  (iv)  continued  employ¬ 
ment  by  the  contractor  at  another  fa¬ 
cility,  subsidiary,  affiliate,  or  parent 
company  of  the  contractor. 

(e)  The  subject  of  severance  pay 
with  reference  to  educational  institu¬ 
tions  is  discussed  in  FPR  1-15.309  36. 

§  9-15.5010-9  Precontract  costs. 

Precontract  costs  are  those  incurred 
prior  to  the  effective  date  of  the  con¬ 
tract  directly  pursuant  to  the  negotia¬ 
tion  and  in  anticipation  of  the  award 
of  the  contract  where  such  incurrence 
is  necessary  to  comply  with  the  pro¬ 
posed  contract  delivery  schedule.  Such 
costs  are  allowable  to  the  extent  that 
they  would  have  beon  allowable  if  in¬ 
curred  after  the  date  of  the  contract. 
They  do  not  include  costs  of  preparing 
bids  or  of  participation  in  the  negotia¬ 
tion.  The  allowability  of  precontract 
costs  is  dependent  upon  appropriate 
coverage  in  the  contract. 

§  9-15.5010-10  Plant  reconversion  costs. 

Plant  reconversion  costs  are  those 
incurred  in  the  restoration  or  rehabili¬ 
tation  of  the  contractor’s  facilities  to 
approximately  the  same  condition  ex¬ 
isting  immediately  prior  to  the  com¬ 
mencement  of  the  contract  work,  fair 
wear  and  tear  excepted. 

§9-15.5010-11  Depreciation. 

(a)  Depreciation  is  allowable  subject 
to  the  following: 


(1)  The  charge  represents  normal  de¬ 
preciation  on  a  contractor’s  plant,  and 
equipment. 

(2)  The  charge  to  current  operations 
is  a  distribution  of  the  cost  of  acquisi¬ 
tion  of  a  tangible  capital  asset,  less  es¬ 
timated  residual  value,  over  the  esti¬ 
mated  useful  life  of  the  asset  in  a  sys¬ 
tematic  and  logical  manner. 

(3)  Any  generally  accepted  account¬ 
ing  method  consistently  applied  to  the 
assets  concerned  having  the  approval 
of  the  Internal  Revenue  Service  for 
Federal  income  tax  purposes,  if  sub¬ 
ject  to  the  Internal  Revenue  Code  of 
1954,  as  amended,  may  be  used  includ¬ 
ing: 

(i)  The  straight-Une  method: 

(ii)  The  declining  balance  method, 
using  a  rate  not  exceeding  twice  the 
rate  which  would  have  been  used  had 
the  annual  allowance  been  computed 
under  the  method  described  and  in 
subdivision  (i)  of  this  subparagraph; 

(iii)  The  sum  of  the  years-digits 
method; 

(iv)  Any  other  consistent  method 
productive  of  an  annual  allowance 
which,  when  added  to  all  allowances 
for  the  period  commencing  with  the 
use  of  the  property  and  including  the 
current  year,  does  not,  during  the  first 
two-thirds  of  the  useful  life  of  the 
property,  exceed  the  total  of  such 
allowances  which  would  have  been 
used  had  such  allowances  been  com¬ 
puted  under  the  method  described  in 
subdivision  (ii)  of  this  subparagraph. 

(4)  If  a  monprofit  or  tax  exempt  or¬ 
ganization,  the  method  shall  be  such 
that  it  could  have  had  the  approval  of 
the  Internal  Revenue  Service  had  the 
organization  been  subject  to  the  Inter¬ 
nal  Revenue  Code  of  1954,  as  amend¬ 
ed. 

(5)  The  contractor  must  use  the 
same  approved  method  of  depreciation 
for  costing  hi3  contract  work  as  for 
costing  his  other  work  at  the  same  fa¬ 
cility. 

(6)  The  method  of  depreciation  shall 
produce  equitable  and  reasonable  re¬ 
sults. 

(b)  Depreciation  of  the  following  is 
unallowable: 

(1)  Idle  or  excess  facilities  (machin¬ 
ery  and  equipment)  other  than  reason¬ 
able  standby  facilities; 

(2)  Assets  fully  amortized  or  depreci¬ 
ated  on  the  contractor's  books; 

(3)  Unrealized  appreciation  of  values 
of  assets; 

(4)  Accelerated  amortization  under 
Certificates  of  Necessity  or  other 
system  in  excess  of  normal  depreci¬ 
ation  as  computed  under  paragraph 

(a)  of  this  section. 

(c)  In  entering  into  contracts  involv¬ 
ing  the  use  of  “special  facilities"  under 
section  161  of  the  Atomic  Energy  Act 
of  1954  as  amended  (section  7  of 
Public  Law  85-681  approved  Aug.  19, 
1958),  the  percentage  of  the  total  cost 
of  such  special  facilities  devoted  to 


contract  performance  and  chargeable 
to  the  DOE  should  not  exceed  the 
ratio  between  the  period  of  contract 
deliveries  and  the  anticipated  useful 
life  of  such  facilities. 

§  9-15.5010-12  [Reserved] 

§  9-15.5010-13  [Reserved] 

§  9-15.5019-14  Compensation  for  personal 
services. 

(a)  Definition.  Compensation  for 
personal  services  includes  all  remu¬ 
neration  paid  currently  or  accrued,  in 
whatever  form  and  whether  paid  im¬ 
mediately  or  deferred,  for  services  ren¬ 
dered  by  employees  of  the  contractor 
during  the  period  of  contract  perfor¬ 
mance.  It  includes,  but  is  not  limited 
to,  salaries,  wages,  directors’  and  ex¬ 
ecutive  committee  members’  fees,  bo¬ 
nuses  (including  stock  bonuses),  incen¬ 
tive  awards,  employee  stock  options, 
employee  insurance,  fringe  benefits, 
and  contributions  to  pension,  annuity, 
management  employee  incentive  com¬ 
pensation  plans,  and  location 
allowances. 

(b)  Allowability.  Except  as  otherwise 
specifically  provided  in  this  §  9- 
15.5010-14,  costs  of  compensation  for 
personal  sendees  are  to  be  treated  as 
allowable  to  the  extent  that: 

(1)  Compensation  is  paid  in  accor¬ 
dance  with  policies,  programs,  and 
procedures  that  effectively  relate  indi¬ 
vidual  compensation  to  the  individ¬ 
ual’s  contribution  to  the  performance 
of  contract  work,  result  in  internally 
consistent  treatment  of  employees  in 
like  situations,  and  effectively  relate 
compensation  paid  within  the  organi¬ 
zation  to  that  paid  for  similar  services 
outside  the  organization; 

(2)  Total  compensation  of  individual 
employees  is  reasonable  for  the  ser¬ 
vices  rendered;  and 

(3)  Costs  are  not  in  excess  of  those 
costs  which  are  allowable  by  the  Inter¬ 
nal  Revenue  Code  and  regulations 
thereunder. 

(c)  Reasonableness.  Compensation  is 
reasonable  to  the  extent  that  the  total 
amount  paid  or  accrued  is  comparable 
to  compensation  paid  for  similar  work 
in  the  private  competitive  economy  in 
the  labor  market  In  which  the  contrac¬ 
tor  competes.  The  application  of  this 
basic  standard  of  reasonableness  may 
vary  according  to  the  contract  situa¬ 
tion. 

(1)  When  the  contractor  is  substan¬ 
tially  engaged  in  private  competitive 
business,  compensation  paid  employ¬ 
ees  on  private  work  will  usually  be  an 
acceptable  standard  of  comparison  for 
evaluating  the  reasonableness  of  com¬ 
pensation  paid  employees  performing 
similar  work  under  DOE  contracts 
provided  that  sufficient  information  is 
available  to  the  DOE  to  permit  a  de¬ 
termination  that  compensation  is,  in 
fact,  consistent. 
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(2)  In  other  contract  situations,  in¬ 
formation  on  compensation  paid  else¬ 
where  in  the  labor  market(s)  for  simi¬ 
lar  work,  usually  as  measured  by  com¬ 
pensation  surveys  found  acceptable  by 
the  DOE,  will  be  the  standard  of  com¬ 
parison  for  evaluating  the  reasonable¬ 
ness  of  compensation  paid  employees 
engaged  in  work  under  DOE  contracts. 

(3)  The  standard  of  comparison  (i.e., 
subparagraph  (1)  or  (2)  of  this  para¬ 
graph)  for  a  particular  contract  situa¬ 
tion  is  determined  by  the  contracting 
officer  after  consideration  of  such  fac¬ 
tors  as  the  extent  and  nature  of  the 
organization's  private  competitive 
business;  extent  to  which  contract 
work  would  be  physically  and  organi¬ 
zationally  entegrated  with  private 
work;  and  the  contractor’s  systems  for 
determining,  evaluating,  and  control¬ 
ling  compensation  levels. 

(4)  It  is  DOE  policy  that  contractors 
justify  the  reasonableness  of  proposed 
compensation  costs  and  provide  to  the 
contracting  officer  any  supporting  in¬ 
formation  he  deems  necessary  to  his 
evaluation  of  reasonableness. 

(d)  Review  and  approved  of  compen¬ 
sation  paid  individual  employees.  In 
determining  the  reasonableness  of 
compensation,  the  compensation  of 
each  individual  contractor  employee 
normally  need  not  be  subjected  to 
review  and  approval.  Generally,  the 
compensation  paid  individual  employ¬ 
ees  should  be  left  to  the  judgment  of 
contractors  subject  to  the  limitations 
cf  DOE-approved  compensation  poli¬ 
cies,  programs,  classification  systems, 
and  schedules,  and  amounts  of  money 
authorized  for  wage  and  salary  in¬ 
creases  for  groups  of  employees.  How¬ 
ever,  in  the  case  of  operating  and  on¬ 
site  contracts,  all  compensation  due  an 
individual  of  $35,000  or  more  shall  re¬ 
quire  the  contracting  officer’s  or  desig¬ 
nee's  review  and  approval.  In  addition, 
in  the  case  of  operating  and  on-site 
contracts,  it  will  often  be  necessary 
that  employee  compensation  be  sub¬ 
jected  to  review  and  approval  on  an  in¬ 
dividual  basis  at  a  level  below  $35,000 
when  the  contracting  officer  finds  it 
appropriate  for  the  particular  situa¬ 
tion.  The  contract  shall  specifically 
provide  for  the  approval  by  the  con¬ 
tracting  officer  of  the  cost  of  compen¬ 
sating  an  individual  contractor  em¬ 
ployee  above  the  level  determined  by 
the  contracting  officer  if  a  total  of  50 
percent  or  more  of  such  compensation 
is  reimbursed  under  DOE  cost-type 
contracts.  For  purposes  of  determining 
the  level  for  individual  review  and  ap¬ 
proval,  total,  compensation  as  used  in 
this  paragraph  includes  only  the  em¬ 
ployee’s  base  salary  and  bonus  or  in¬ 
centive  compensation.  As  in  the  case 
of  other  personnel  and  compensation 
costs,  it  is  intended  that  contracting 
officer  review  and  approval  of  individ¬ 
ual  compensation  normally  will  be 
prior  to  incurrence  of  costs. 


(e)  Special  consideration  in  deter¬ 
mining  allowability.  Certain  condi¬ 
tions  require  special  consideration  and 
possible  limitation  as  to  allowability 
for  contract  cost  purposes  where 
amounts  appear  excessive.  Among 
such  conditions  are  the  following: 

(1)  Compensation  to  owners  of  close¬ 
ly  held  corporations,  partners,  sole 
proprietors,  or  members  of  the  imme¬ 
diate  families  thereof,  or  to  persons 
who  are  contractually  committed  to 
acquire  a  substantial  financial  Interest 
in  the  contractor’s  enterprise.  Deter¬ 
mination  should  be  made  that  such 
compensation  is  reasonable  for  the 
actual  personal  services  rendered 
rather  than  a  distribution  of  profits. 

(2)  Any  change  in  a  contractor’s 
compensation  policy  resulting  in  a  sub¬ 
stantial  increase  in  the  contractor’s 
level  of  compensation,  particularly 
when  it  is  concurrent  with  an  increase 
in  the  ratio  of  Government  contracts 
to  other  business,  or  any  change  in  the 
treatment  of  allowability  of  specific 
types  of  compensation  due  to  changes 
in  Government  policy. 

(3)  Compensation  in  lieu  of  salary 
for  services  rendered  by  partners  and 
sole  proprietors  will  be  allowed  to  the 
extent  that  it  is  reasonable  and  does 
not  constitute  a  distribution  of  profits. 

(f)  Limitations  on  certain  forms  of 
compensation.  In  addition  to  the  gen¬ 
eral  requirements  in  paragraphs  (a) 
through  (e)  of  this  section,  certain 
forms  of  compensation  are  subject  to 
further  requirements  as  specified  in 
paragraphs  (g)  through  (o)  of  this  sec¬ 
tion. 

(g)  Salaries  and  wages.  Salaries  and 
wages  for  current  services  include 
gross  compensation  paid  to  employees 
in  the  form  of  cash,  products,  or  ser¬ 
vices,  and  are  to  be  treated  as  allowa¬ 
ble.  However,  premiums  for  overtime 
in  excess  of  statutory  requirements, 
extra-pay  shifts,  and  multishift  work 
are  to  be  treated  as  allowable  to  the 
extent  approved  by  the  contracting  of¬ 
ficer. 

(h)  Bonuses  and  incentive  compen¬ 
sation.  Incentive  compensation  and 
cash  bonuses  based  on  production,  cost 
reduction  or  efficient  performance; 
suggestion  awards;  and  safety  awards 
are  to  be  treated  as  allowable  to  the 
extent  that  the  contractor’s  overall 
compensation  plan  is  determined  to  be 
reasonable  and  such  costs  are  paid  or 
accured  pursuant  to  an  agreement  en¬ 
tered  into  in  good  faith  between  the 
contractor  and  the  employees  before 
the  services  were  rendered,  or  pursu¬ 
ant  to  an  established  plan  followed  by 
the  contractor  so  consistently  as  to 
imply,  in  effect,  an  agreement  to  make 
such  payment  (but  see  §  9-15.5006).  In 
determining  reasonableness,  it  will  be 
necessary  to  that  into  account  not 
only  bonuses  and  incentive  compensa¬ 
tion  payments  charged  directly  to  the 
contract  but  also  payments  charged 


indirectly  to  the  contract  through 
overhead.  Bonuses,  awards,  and  incen¬ 
tive  compensation,  when  any  of  them 
are  deferred,  are  to  be  treated  as  al¬ 
lowable  to  the  extent  provided  in  para¬ 
graph  (k)  of  this  section. 

(1)  Bonuses  and  incentive  compensa¬ 
tion  paid  to  employees  other  than 
those  whose  pay  is  directly  reimbursed 
will  not  be  made  allowable  in  onsite 
construction,  architect-engineer,  and 
operating  contracts  where  home  office 
general  and  administrative  expense  is 
unallowable. 

(2)  Employer  contributions  to  incen¬ 
tive  compensation  plans  for  the  pur¬ 
pose  of  establishing  a  reserve  for  the 
payment  of  incentive  compensation 
for  sendees  performed  in  the  future 
are  unallowable. 

(i)  Bonuses  and  incentive  compensa¬ 
tion  paid  in  stock.  Costs  of  bonuses 
and  incentive  compensation  paid  in 
the  stock  of  the  contractor  or  of  an  af¬ 
filiate  are  to  be  treated  as  allowable  to 
the  extent  set  forth  In  paragraph  (h) 
of  this  section  (including  the  incorpor¬ 
ation  of  the  principles  of  paragraph 
(k)  of  this  section  for  deferred  bonuses 
and  incentive  compensation),  subject 
to  the  following  additional  require¬ 
ments. 

(1)  Valuation  placed  on  the  stock 
transferred  shall  be  the  fair  market 
value  at  the  time  of  transfer,  deter¬ 
mined  upon  the  most  objective  basis 
available;  and 

(2)  Accruals  for  the  cost  of  stock 
prior  to  the  issuance  of  such  stock  to 
the  employees  shall  be  subject  to  ad¬ 
justment  according  to  the  possibilities 
that  the  employees  w’ill  not  receive 
such  stock  and  their  interest  in  the  ac¬ 
cruals  with  be  forfeited.  Such  costs 
otherwise  allowable  are  to  be  made 
subject  to  adjustment  according  to  the 
principles  set  forth  in  paragraph  (k)(3) 
of  this  section.  (But  see  §  9-15.5006.) 

(j)  Stock  options.  The  cost  of  options 
to  employees  to  purchase  stock  of  the 
contractor  or  of  an  affiliate  is  to  be 
made  unallowable. 

(k)  Deferred  compensation.  (1)  As 
used  herein,  deferred  compensation  in¬ 
cludes  all  remuneration,  in  whatever 
form,  for  which  the  employee  is  not 
paid  until  after  the  lapse  of  a  stated 
period  of  years  or  the  occurence  of 
other  events  as  provided  in  the  plans, 
except  that  it  does  not  include  normal 
end  of  accounting  period  accruals.  It 
includes  (i)  contributions  to  pension, 
annuity,  stock  bonuses,  and  profit- 
sharing  plans,  (ii)  contributions  to  dis¬ 
ability,  withdrawal,  insurance,  survi¬ 
vorship,  and  similar  benefit  plans,  and 
(iii)  other  deferred  compensation, 
whether  paid  in  cash  or  in  stock. 

(2)  Deferred  compensation  is  to  be 
treated  as  allowable  to  the  extent  that 
(i)  except  for  past  service  pension  and 
retirements  costs,  it  is  for  services  ren¬ 
dered  during  the  contact  period;  (ii)  it 
represents,  together  with  all  other 
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compensation,  a  reasonable  overall 
compensation  plan;  (iii)  it  is  paid  pur¬ 
suant  to  an  agreement  entered  into  in 
good  faith  between  the  contractor  and 
employees  before  the  services  are  ren¬ 
dered,  or  pursuant  to  an  established 
plan  followed  by  the  contractor  so 
consistently  as  to  imply,  in  effect,  an 
agreement  to  make  such  payments; 
and  (iv)  for  a  plan  which  is  subject  to 
approval  by  the  Internal  Revenue  Ser¬ 
vice,  it  falls  within  the  criteria  and 
standards  of  the  Internal  Revenue 
Code  and  the  regulations  of  the  Inter¬ 
nal  Revenue  Service.  (But  see  §  9- 
15.5006.) 

(3)  For  determining  the  allowable 
cost  of  deferred  compensation,  con¬ 
tractual  provision  shall  be  made  for 
appropriate  adjustments  for  credits  or 
gains,  including  those  arising  out  of 
both  normal  and  abnormal  employee 
turnover,  or  any  other  contingencies 
that  can  result  in  a  forfeiture  by  em¬ 
ployees  of  such  deferred  compensa¬ 
tion.  Adjustments  shall  be  made  only 
for  forfeitures  which  directly  or  indi¬ 
rectly  inure  to  the  benefit  of  the  con¬ 
tractor;  forfeitures  which  inure  to  the 
benefit  of  other  employees  covcered 
by  a  deferred  compensation  plan  with 
no  reduction  in  the  contractor’s  costs 
will  not  normally  give  rise  to  adjust¬ 
ment  in  contract  costs.  Adjustments 
for  normal  employee  turnover  shall  be 
based  on  the  contractor’s  experience 
and  an  foreseeable  prospects,  and 
shall  be  reflected  in  the  amount  of 
cost  currently  allowable.  Such  adjust¬ 
ments  will  be  unnecessary  to  the 
extent  that  the  contractor  can  demon¬ 
strate  that  his  contributions  take  into 
account  normal  forfeitures.  Adjust¬ 
ments  for  possible  future  abnormal 
forfeitures  shall  be  effected  according 
to  the  following  rules. 

(i)  Abnormal  forfeitures  that  are 
foreseeable  and  which  can  be  current¬ 
ly  evaluated  with  reasonable  accuracy, 
by  actuarial  or  other  sound  computa¬ 
tion,  shall  be  reflected  by  an  adjust¬ 
ment  of  current  costs  otherwise  al¬ 
lowable;  and 

(ii)  Abnormal  forfeitures,  not  within 
subdivision  (i)  of  this  subparagraph 
may  be  made  the  subject  of  agreement 
between  the  Government  and  the  con¬ 
tractor  either  as  to  an  equitable  ad¬ 
justment  or  a  method  of  determining 
such  adjustment. 

(4)  In  determining  whether  deferred 
compensation  is  for  services  rendered 
during  the  contract  period  or  is  for 
future  services,  consideration  shall  be 
given  to  conditions  imposed  upon 
eventual  payment,  such  as,  require¬ 
ments  of  continued  employment,  con¬ 
sultation  after  retirement,  and  cov¬ 
enants  not  to  compete. 

(1)  Fringe  benefits.  Fringe  benefits 
are  allowances  and  services  provided 
by  the  contractor  to  his  employees  as 
compensation  in  addition  to  regular 
wages  and  salaries.  Subject  to  the  de¬ 


termination  that  total  compensation  is 
reasonable  (see  §  9-15.5010-14(c)), 
costs  of  fringe  benefits  such  as  pay  for 
vacations,  holidays,  sick  leave,  mlitary 
leave,  employee  insurance,  pension, 
and  retirement  plans,  and  supplemen¬ 
tal  unemployment  benefit  plans  are  to 
be  treated  as  allowable,  provided  such 
fringe  benefits  meet  the  following  con¬ 
ditions: 

(1)  The  benefits  contribute  to  the 
performance  of  contract  work  and  are 
appropriate  for  reimbursement  from 
public  funds; 

(2)  Such  benefit  plans  as  exist  in  the 
contractor’s  private  operations  that 
are  inconsistent  with  DOE  published 
requirements  are  appropriately  modi¬ 
fied  or  disallowed. 

(3)  Employee  benefit  plans  especial¬ 
ly  established  to  meet  the  particular 
needs  of  the  contract  are  in  conformi¬ 
ty  with  published  DOE  policy  and 
standards: 

(4)  Appropriate  controls  under  the 
contract  are  established  to  assure  that 
employees  on  contract  work  are  treat¬ 
ed  no  more  or  no  less  favorably  than 
employees  in  the  contractor’s  private 
operation  except  to  the  extent  that 
subparagraphs  (2)  and  (3)  of  this  para¬ 
graph  apply; 

(5)  To  the  fullest  extent  possible, 
definite  limitations  or  terminal  points 
are  established  for  each  of  the  various 
benefit  plans,  so  that  DOE'S  full  liabil¬ 
ity  with  respect  thereto  is  established 
under  the  contract;  and 

(6)  DOE  has  access  to  all  informa¬ 
tion  necessary  to  complete  under¬ 
standing  of  the  means  of  computing  or 
determining  the  extent  of  the  benefits 
afforded  under  the  various  benefit 
plans. 

(m)  Severance  pay.  See  §  9-15.5010-8. 

(n)  Training  and  education  ex¬ 
penses.  See  §§  9-50.704-13,  9-50.704-14 
and  9-50.704-16<d)(8Xv). 

§9-15.5010-15  Air  travel. 

It  is  the  policy  of  the  DOE  to  re¬ 
quire  the  use  of  less  than  first-class  air 
accommodations  for  all  cost-reim¬ 
bursed  travel,  except  when  less  than 
first-class  accommodations  are  not  rea¬ 
sonable  available  to  meet  necessary 
mission  requirements.  For  example, 
less  than  first-class  accommodations 
are  considered  not  reasonably  avail¬ 
able  where  less  than  first-class  accom¬ 
modations  would; 

(a)  Require  circuitous  routing, 

(b)  Require  travel  during  unreason¬ 
able  hours, 

(c)  Greatly  increase  the  duration  of 
the  flight, 

(d)  Result  in  additional  costs  which 
would  offset  the  transportation  sav¬ 
ings, 

(e)  Offer  accommodations  which  are 
not  reasonably  adequate  for  the  medi¬ 
cal  needs  of  the  traveler: 

The  difference  in  cost  between  first- 
class  air  accommodations  and  less 


than  first-class  accommodations  is  an 
unallowable  cost  except  as  provided 
for  in  this  section. 

§9-15.5010-16  Page  charges  in  scientific 
journals. 

It  is  a  policy  of  the  DOE  to  permit 
DOE  contractors  to  budget  for  and 
pay  page  charges  for  scientific  journal 
publication  as  a  necessary  part  of  re¬ 
search  costs,  in  all  cases  where: 

(a)  The  research  papers  report  work 
supported  by  the  Government. 

(b)  The  charges  are  levied  impartial¬ 
ly  on  all  research  papers  published  by 
the  journal,  whether  by  non-Govem- 
ment  or  by  Government  authors. 

(c)  Payment  of  such  charges  is  in  no 
sense  a  condition  for  acceptance  of 
manuscripts  by  the  journal. 

(d)  The  journals  involved  are  not  op¬ 
erated  for  profit. 

(e)  The  author  does  not  receive  an 
emolument  from  the  journal  for  the 
research  paper. 

§  9-15.5010-17  Special  funds  in  the  con¬ 
struction  industry. 

Costs  of  special  “funds,”  financed  by 
employer  contributions,  in  the  con¬ 
struction  industry  for  such  purposes 
as  methods  and  materials  research, 
public  and  Industry  relations,  market 
development,  disaster  relief,  etc.,  are 
unallowable  except  as  specifically  pro¬ 
vided  in  the  contract. 

§9-15.5010-18  Employee  morale,  health, 
welfare,  and  food  service  and  dormi¬ 
tory  costs. 

(a)  Employee  morale,  health,  and 
welfare  activities  are  those  services  or 
benefits  provided  by  the  contractor  to 
its  employees  to  improve  working  con¬ 
ditions.  employer-employee  relations, 
employee  morale,  and  employee  per¬ 
formance.  These  activities  include 
such  items  as  house  or  employee  publi¬ 
cations,  health  or  first-aid  clinics,  re¬ 
creation,  employee  counseling  services 
and,  for  the  purpose  of  this  section, 
food  service  and  dormitory  costs.  How¬ 
ever,  these  activities  do  not  include 
and  should  be  differentiated  from 
compensation  for  personal  services  as 
defined  in  §  9-15.5010-14.  Food  and 
dormitory  services  include  operating 
or  furnishing  facilities  for  cafeterias, 
dining  rooms,  canteens,  lunch  wagons, 
vending  machines,  living  accommoda¬ 
tions,  or  similar  types  of  services  for 
the  contractor’s  employees  at  or  near 
the  contractor’s  facilities  or  site  of  the 
contract  work. 

(b)  Except  as  limited  by  paragraph 

(c)  of  this  section,  the  aggregate  of 
costs  incurred  on  account  of  all  activi¬ 
ties  mentioned  in  paragraph  (a)  of  this 
section,  less  income  generated  by  all 
such  activities  is  allowable  to  the 
extent  that  the  net  aggregate  cost  of 
all  such  activities  as  well  as  the  net 
cost  of  each  individual  activity  is  rea¬ 
sonable  and  allocable  to  the  contract 
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work.  Additionally,  advance  under¬ 
standings  with  respect  to  the  costs 
mentioned  in  paragraph  (a)  of  this 
section  are  to  be  reached  prior  to  the 
incurrence  of  these  costs  as  required 
in  §  0-1 5.5006. 

(c)  Losses  from  the  operation  of  food 
and  dormitory  services  may  be  includ¬ 
ed  as  costs  incurred  under  paragraph 

(b)  of  this  section,  only  if  the  contrac¬ 
tor’s  objective  is  to  operate  such  ser¬ 
vices  at  least  on  a  break-even  basis. 
Losses  sustained  because  food  services 
or  lodging  accommodations  are  fur¬ 
nished  without  charge  or  at  prices  or 
rates  which  obviously  would  not  be 
conducive  to  accomplishment  of  the 
above  objective,  are  not  allowable 
except  in  those  instances  where  the 
contractor  can  demonstrate  that  un¬ 
usual  circumstances  exist,  such  that, 
even  with  efficient  management,  oper¬ 
ation  of  the  services  on  a  break-even 
basis  would  require  charging  inordi¬ 
nately  high  prices,  or  prices  or  rates 
higher  than  those  charged  by  commer¬ 
cial  establishments  offering  the  same 
services  in  the  same  geographical 
areas.  Typical  examples  of  such  un¬ 
usual  circumstances  are:  (1)  Where  the 
contractor  must  provide  food  or  dor¬ 
mitory  services  at  remote  locations 
where  adequate  commercial  facilities 
are  not  reasonably  available,  or  (2) 
where  it  is  necessary  to  operate  a  fa¬ 
cility  at  a  lower  volume  than  the  fa¬ 
cility  could  economically  support.  Cost 
of  food  and  dormitory  services  shall 
include  an  allocable  share  of  indirect 
expenses  pertaining  to  these  activities. 

(d)  In  those  situations  where  the 
contractor  has  an  arrangement  autho¬ 
rizing  an  employee  association  to  pro¬ 
vide  or  operate  a  service  such  as  vend¬ 
ing  machines  in  the  contractor’s  plant, 
and  retain  the  profits  derived  there¬ 
from,  such  profits  shall  be  treated  in 
the  same  manner  as  if  the  contractor 
were  providing  the  service  (but  see 
par.  (e)  of  this  section). 

(e)  Contributions  by  the  contractor 
to  an  employee  organization,  including 
funds  set  over  from  vending  machine 
receipts  or  similar  sources,  may  be  in¬ 
cluded  as  cost  incurred  under  para¬ 
graph  (b)  of  this  section  only  to  the 
extent  that  the  contractor  demon¬ 
strates  that  an  equivalent  amount  of 
the  costs  incurred  by  the  employee  or¬ 
ganization  would  be  allowable  if  in¬ 
curred  by  the  contractor  directly. 

§9-15.5010-19  Procurements  or  transfers 
from  contractor-controlled  sources  by 
certain  cost-type  contractors  (See  §  9- 
50.302-4). 

Allowance  for  all  equipment,  materi¬ 
als,  supplies,  and  services  which  are 
sold  or  transferred  between  any  divi¬ 
sion,  subsidiary,  or  affiliate  of  the  con¬ 
tractor  under  a  common  control  shall 
be  on  the  basis  of  cost  incurred  in  ac¬ 
cordance  with  the  terms  of  the  con¬ 
tract,  except  that  when  it  is  the  estab¬ 


lished  practice  of  the  transferring  or¬ 
ganization  to  price  inter-organization 
transfers  of  equipment,  materials,  sup¬ 
plies,  and  services  at  other  than  cost 
for  commercial  work  of  the  contractor 
or  any  division,  subsidiary,  or  affiliate 
of  the  contractor  under  a  common 
control,  allowance  may  be  at  a  price 
when: 

(a)  It  is  or  is  based  on  an  “estab¬ 
lished  catalog  or  market  price  of  com¬ 
mercial  items  sold  in  substantial  quan¬ 
tities  to  the  general  public”  in  accor¬ 
dance  with  FPR  l-3.807-l(b)(2);  or 

(b)  It  is  the  result  of  “adequate  price 
competition”  in  accordance  with  FPR 
l-3.807-l(b)(l)  (i)  and  (ii),  and  is  the 
price  at  which  an  award  was  made  to 
the  affiliated  organization  after  ob¬ 
taining  quotations  on  an  equal  basis 
from  such  organization  and  one  or 
more  outside  sources  which  normally 
produce  the  item  or  its  equivalent  in 
significant  quantity:  Provided,  That  in 
either  case: 

(1)  The  price  is  not  in  excess  of  the 
transferor’s  current  sales  price  to  his 
most  favored  customer  (including  any 
division,  subsidiary,  or  affiliate  of  the 
contractor  under  a  common  control) 
for  a  like  quantity  under  comparable 
conditions,  and 

(2)  The  price  is  not  determined  to  be 
unreasonable  by  the  contracting  offi¬ 
cer:  Provided,  however,  That  if  the 
price  is  determined  unreasonable,  such 
determination  must  be  supported  by 
an  enumeration  of  facts  on  which  it  is 
based  and  approved  at  a  level  above 
the  contracting  officer. 

The  price  determined  in  accordance 
with  paragraph  (a)  of  this  section 
should  be  adjusted,  when  appropriate, 
to  reflect  the  quantities  being  pro¬ 
cured  and  may  be  adjusted  upward  or 
downward  to  reflect  the  actual  cost  of 
any  modifications  necessary  because 
of  contract  requirements. 

§  9  -15.5010-20  Relocation  costs. 

(a)  Relocation  costs,  for  the  purpose 
of  this  Subpart  9-15.50,  are  costs  inci¬ 
dent  to  the  permanent  change  of  duty 
assignment  of  an  existing  employee 
for  a  period  of  no  less  than  12  months 
or  upon  recruitment  of  a  new  employ¬ 
ee. 

(b)  Relocation  costs  may  include,  but 
are  not  limited  to,  the  type  of  costs 
covered  in  paragraphs  (c)  and  (d)  of 
this  section  and  are  allowable  to  the 
extent  therein  set  forth: 

Provided: 

(1)  The  move  is  for  the  benefit  of 
the  employer; 

(2)  Reimbursement  is  in  accordance 
with  an  established  policy  or  practice 
consistently  followed  by  the  employer 
in  connection  with  his  private  oper¬ 
ations,  and  such  policy  or  practice  is 
designed  to  motivate  employees  to  re¬ 
locate  promptly  and  economically; 

(3)  The  costs  are  not  otherwise  un¬ 
allowable  under  the  provisions  of  the 


contract  or  any  other  paragraph  of 
this  Subpart  9-15.5C;  and, 

(4)  The  amounts  to  be  reimbursed 
shall  not  exceed  the  actual  (or  reason¬ 
ably  estimated)  expenses. 

(c)  Allowable  relocation  costs  include 
the  following  types  of  expenses: 

(1)  Travel  expenses,  including  costs 
of  transportation,  lodging,  subsistence, 
and  reasonable  incidental  expenses  of 
the  employee  and  members  of  his  im¬ 
mediate  family  and  transportation  of 
his  household  and  personal  effects  to 
the  new  location. 

(2)  Expenses  incurred  incident  to  lo¬ 
cating  a  new  home,  such  as  advance 
trips  by  employees  and  spouses  to 
locate  living  quarters,  and  temporary 
lodging  and  subsist  ence; 

(i)  The  period  for  incurrence  of  costs 
of  the  type  covered  in  this  subpara¬ 
graph  (2)  shall  be  kept  to  the  mini¬ 
mum  number  of  days  ncessary  under 
the  circumstances  but  shall  not,  in  any 
event  exceed  a  cumulative  total  of  30 
days  including  advance  trip  and  travel 
time. 

(3)  Other  necessary  and  reasonable 
expenses  normally  incident  to  reloca¬ 
tion,  such  as  costs  of  canceling  an  un¬ 
expired  lease,  disconnecting  and  rein¬ 
stalling  household  appliances,  and 
purchase  of  insurance  against  dam¬ 
ages  to  or  loss  of  personal  property. 

(i)  Costs  of  canceling  an  unexpired 
lease  under  this  subparagraph  (3) 
shall  not  exceed  three  times  the 
monthly  rental. 

(d)  The  following  types  of  relocation 
expenses  are  allowable  but  the  com¬ 
bined  total  of  costs  covered  in  subpar¬ 
agraphs  (1)  and  (2)  of  this  paragraph 
shall  not  exceed  8  percent  of  the  sales 
price  of  the  property  sold: 

(1)  Closing  costs  (i.e.,  brokerage  fees, 
legal  fees,  appraisal  fees,  etc.)  incident 
to  the  sale  of  the  actual  residence 
owned  at  old  location  by  the  employee 
when  notified  of  the  transfer; 

(2)  Continuing  costs  of  ownership  of 
the  vacant  former  actual  residence 
being  sold,  such  as  maintenance  of 
building  and  grounds  (exclusive  of 
fixing-up  expenses),  utilities,  taxes, 
property  insurance,  etc.,  after  settle¬ 
ment  date  or  lease  date  of  new  perma¬ 
nent  residence. 

(e)  Relocation  costs  incurred  inci¬ 
dent  to  recruitment  of  new  employees 
are  subject  to  this  §9-15.5010-20 
except  that  expenses  of  the  type  cov¬ 
ered  in  paragraphs  (c)(3)  and  (dXl) 
and  (2)  of  this  section  are  allowable 
only  in  connection  with  the  relocation 
of  existing  employees  and  are  not  al¬ 
lowable  for  newly  recruited  employees. 
Where  relocation  costs  incurred  inci¬ 
dent  to  recruitment  of  a  new  employee 
have  been  allowed  either  as  an  allowa¬ 
ble  direct  or  indirect  cost  and  the 
newly  hired  employee  resigns  for  rea¬ 
sons  within  his  control  within  12 
months  after  hire,  the  contractor  shall 
be  required  to  refund  or  credit  such 
relocation  costs  to  the  Government. 
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(f)  Relocation  costs  of  the  following 
types  are  unallowable  whether  in¬ 
curred  by  the  employee  or  by  the  em¬ 
ployer: 

( 1 )  Loss  on  sale  of  home; 

(2)  Acquisition  of  a  home  in  a  new 
location  (i.e.,  brokerage  fees,  legal 
fees,  appraisal  fees,  etc.); 

(3)  Continuing  mortgage  principal 
and  interest  payments  on  residence 
being  sold; 

(4)  Payments  for  employee  income 
taxes  incident  to  reimbursed  reloca¬ 
tion  costs. 

PART  9- 1 6 — PROCUREMENT  FORMS 

Sec. 

9-16.000  Scope  of  part. 

9-16  050  General  policy. 

9-16.051  Deviations. 

Subpart  9-16.4 — Forint  for  Advortitod  Construction 
Contracts 

9-16.400  Scope  of  subpart. 

9-16.404  Terms,  conditions,  and  provisions. 
9-16.404-50  DOE  additions  to  Standard 

Form  19. 

9-16.404-51  DOE  additions  to  Standard 

Form  20. 

9-16.404-52  DOE  additions  to  Standard 

Form  23A. 

Subpart  9-16.7 — Farms  for  Nagotiatad  Architaet- 
Enginaar  Contracts 

9-16.700  Scope  of  subpart. 

9-16.701-50  Forms  prescribed. 

9-16.703-50  Terms,  conditions,  and  provi¬ 
sions. 

Subpart  9-16.8 — Miscellaneous  Forms 

9  16.804  Report  on  procurement. 

9-16.804-1  General. 

9-16.807  Procurement  request  form. 

9-16  808  DOE  Certificate  of  Appointment. 

Subpart  9- 16.50 — Contract  Outlines 

9-16.5000  Scope  of  subpart. 

9  16.5001  Applicability. 

9-16.5002  Contract  outlines. 

9-16.5002-1  Special  Research  Support 

Agreement  (SRSA) 

9-16.5002-2  Outline  of  agreement  for 

rental  of  contractor-owned  construction 
equipment. 

9-16  5002-3  Outline  of  agreement  for 

rental  of  third  party-owned  construction 
equipment. 

9-16.5002-4  Outline  of  inspection  report  of 
equipment. 

Authority:  Title  V,  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  Adminis¬ 
trative  Procedures  Act,  as  amended  (5  U.S.C. 
551,  et.  seq  ) 

§  9-16.000  Scope  of  part. 

This  part  implements  FPR  Part  1-16 
w’hich  prescribes  the  standard  forms 
for  use  in  connection  with  the  pro¬ 
curement  of  supplies,  nonpersonal  ser¬ 
vices,  and  construction  and  supple¬ 
ments  FPR  Part  1-16  by  prescribing 
certain  DOE  additions  to  the  standard 
forms  which  are  used  for  such  pro¬ 
curements,  and  by  setting  forth  DOE 
outlines  for  various  categories  of 
agreements. 

§  9-16.050  General  policy. 

It  is  the  policy  of  DOE  to  use  stan¬ 
dard  forms  prescribed  by  Part  1-16 
wherever  practicable.  Uniformity  in 


form  and  substance  tends  to  insure  im¬ 
partial  treatment  of  all  contractors, 
expedites  negotiation  and  contract 
review,  and  facilitates  contract  admin¬ 
istration. 

§9-16.051  Deviations. 

Deviations  in  the  standard  forms  set 
forth  in  FPR  Part  1-16  shall  be  made 
only  in  accordance  with  FPR  §  1-1.009 
and  §  9-1.009.  Deviations  from  the  out¬ 
lines  in  Subpart  9-16.50  may  be  made 
if  necessary  in  individual  cases  after 
review  by  counsel. 

Subpart  9-16.4 — Form*  for  Advortitod  Construction 
Contracts 

§  9-16.400  Scope  of  subpart. 

This  subpart  prescribes  the  DOE  ad¬ 
ditions  to  standard  forms  prescribed 
by  FPR  Subpart  1-16.4  for  use  in  pro¬ 
curing  construction  by  formal  adver¬ 
tising. 

§  9-16.404  Terms,  conditions,  and  provi¬ 
sions. 

The  deletion  of  the  words  in  clause  5 
of  Standard  Form  23A  authorized  by 
FPR  1-16. 404(e)  shall  not  be  made 
without  the  prior  approval  of  the  DOE 
senior  procurement  official.  Headquar¬ 
ters. 

§9-16.404-50  DOE  additions  to  Standard 
Form  19. 

(a)  Although  certain  additions  to 
Standard  Form  19  are  authorized  by 
this  section,  employing  them  tends  to 
defeat  the  purpose  of  the  short  form, 
and  careful  consideration  should  be 
given  to  the  need  for  any  addition 
before  it  is  included. 

(b)  The  following  clauses  may  be 
added  to  Standard  Form  19  when  ap¬ 
plicable: 

(1)  Security.  (9-7.103-53) 

(2)  Renegotiation.  (9-7.102-51) 

(3)  The  following  wage  determina¬ 
tion  clause: 

The  wage  rates  set  forth  are  the 
minimum  rates  which  may  be  paid  to 
the  classifications  of  laborers  and  me¬ 
chanics  designated  therein  pursuant 
to  the  Davis-Bacon  Act  (Act  of  March 
3,  1931,  as  amended;  40  U.S.C.  276a  et 
seq.).  DOE  does  not  represent  that 
said  minimum  wage  rates  do  now,  nor 
that  they  will  at  any  time  in  the 
future,  prevail  in  the  locality  of  the 
work  for  such  laborers  or  mechanics; 
nor  that  such  mechanics  or  laborers 
are  or  will  be  obtainable  at  said  rates 
for  work  under  this  contract;  nor  that 
said  rates  represent  the  most  recent 
wage  determination  by  the  Secretary 
of  Labor  with  respect  to  such  classifi¬ 
cations  of  laborers  or  mechanics  in  the 
locality  of  the  work. 

§9-16.404-51  DOE  additions  to  Standard 
Form  20. 

The  following  additions  shall  be 
made  to  Standard  Form  20: 


Wage  determination.  The  wage  rates 
set  forth  are  the  minimum  rates  which 
may  be  paid  to  the  classifications  of  la¬ 
borers  and  mechanics  designated 
therein  pursuant  to  the  Davis-Bacon 
Act  (Act  of  March  3,  1931,  as  amended; 
40  U.S.C.  276a  et  seq.).  DOE  does  not 
represent  that  said  minimum  rates  do 
now,  nor  that  they  will  at  any  time  in 
the  future  prevail  in  the  locality  of 
the  work  for  such  laborers  or  mechan¬ 
ics;  nor  that  such  mechanics  or  labor¬ 
ers  are  or  will  be  obtainable  at  said 
rates  for  wrork  under  this  contract;  nor 
that  said  rates  represent  the  most 
recent  wage  determination  by  the  Sec¬ 
retary  of  Labor  with  respect  to  such 
classifications  of  laborers  or  mechan¬ 
ics  in  the  locality  of  the  work. 

§  9-16.404-52  DOE  additions  to  Standard 
Form  23A. 

The  DOE  clauses  to  be  added  to  the 
Standard  Form  23A  are  prescribed  in 
Subpart  9-7.6. 

Subpart  9-16.7 — Forms  for  Negotiated 
Architect-Engineer  Contracts 

§  9-16.700  Scope  of  subpart. 

This  subpart  describes  the  adminis¬ 
trative  terms  and  additional  provisions 
to  be  added  to  Standard  Form  252. 

§  9-16.701-50  Forms  prescribed. 

The  standard  forms  prescribed  by  1- 
16.7  shall  be  used  to  procure  architect- 
engineer  services  under  negotiated 
fixed-price  contracts  except  as  pro¬ 
vided  in  this  section.  The  following  ad¬ 
ditional  terms  shall  be  included  in  the 
Standard  Form  252,  Item  6: 

(a)  Description  of  project 

Note.— As  full  a  description  as  is  feasible 
should  be  inserted.  If  the  architect-engineer 
services  are  to  be  furnished  for  a  construc¬ 
tion  project,  describe  the  facilities  involved, 
including  any  auxiliary  facilities  that  may 
be  required. 

(b)  Statement  of  architect-engineer 
services.  The  contractor  shall,  within 
the  time  specified  in  the  contract,  or  if 
not  specified  therein,  in  the  shortest 
reasonable  time,  furnish  for  the  con¬ 
struction  project  the  architect-engi¬ 
neer  services  described  below,  subject 
to  such  further  detailed  requirements 
as  may  be  appended  to  this  contract 
by  agreement  of  the  parties. 

Note  A.— This  form  of  contract  provides 
for  completion  of  the  architect-engineer  ser¬ 
vices  ‘  within  the  shortest  reasonable  time”. 
The  form  may  be  modified  to  provide  for 
completion  of  separable  parts  of  the  work  at 
different  times. 

Note  B.— When  title  I,  II,  or  III  services 
are  to  be  furnished,  the  following  language 
may  be  used  to  describe  such  services.  Modi¬ 
fications  in  the  text  of  the  language  may  be 
made  to  omit  inappropriate  items  or,  where 
necessary,  to  meet  particular  circumstances. 

Title  I— Preliminary  Services 

( 1 )  Conduct  or  arrange  for,  by  subcontract 
or  otherwise  as  approved  by  the  contracting 
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officer,  and  supervise  all  necessary  topo¬ 
graphical  and  other  field  surveys,  and  prep¬ 
aration  of  maps,  and  necessary  test  borings 
and  other  surface  investigations. 

(2)  Consult  and  collaborate  with  DOE  to 
determine  the  requirements  which  will 
govern  the  design  of  the  project  and  to  es¬ 
tablish  architectural  and  engineering  crite¬ 
ria  for  such  design. 

(3)  Conduct  preliminary  studies,  and  pre¬ 
pare  preliminary  sketches,  drawings,  layout 
plans,  outline  specifications  and  reports 
showing  features  and  characteristics  of  the 
design  proposed  to  meet  DOES  require¬ 
ments.  If  more  than  three  studies,  including 
sketches,  drawings,  plans,  outline  specifics 
tions,  or  documents  are  required  because  of 
changes  initiated  by  DOE,  an  equitable  ad¬ 
justment  in  the  lump-sum  compensation 
will  be  made  in  accordance  with  provisions 
of  the  changes  article. 

(4>  The  drawings,  plans,  and  outline  speci¬ 
fications  and  documents  shall  be  prepared 
in  such  form  and  furnished  in  such  quantity 
as  directed  by  DOE, 

Note.— Specific  quantities  of  the  draw¬ 
ings,  plans,  outline  specifications,  and  docu¬ 
ments  should  be  indicated  here  or  elsewhere 
In  the  contract. 

(5)  Prepare  preliminary  estimates  of  cost 
and  time  schedules  for  (i)  completion  of  the 
design  and  working  drawings  and  specifica¬ 
tions,  and  (ii)  construction. 

(6)  Prepare  preliminary  estimates  of  mate¬ 
rial  quantities  required  for  construction. 

Trr Li  II— Design  Services 

(1)  Upon  approval  by  DOE  of  preliminary 
plans  and  estimates,  undertake  the  design 
of  tne  construction  project. 

(2)  Undertake  restudy  and  redesign  work 
due  to  minor  deviations  from  the  approved 
preliminary  work  as  may  be  required  by 
DOE. 

(3)  Prepare  and  revise,  for  the  approval  of 
DOE,  and  furnish  complete  sets  of  contract 
bidding  documents,  including  working  draw¬ 
ings,  details,  and  specifications  for  construc¬ 
tion,  in  such  form  and  quantity  and  includ¬ 
ing  such  provisions  as  may  be  requiied  by¬ 
law  or  the  directions  of  DOE. 

Note.— Specific  quantities  of  drawings  and 
specifications  should  be  indicated  here,  or 
elsewhere  in  the  contract. 

(4)  Frepare,  or  when  directed  by  DOE, 
participate  wTith  others  in  the  preparation 
of  a  detailed  estimate  of  the  cos*,  of  a  con¬ 
struction  based  on  the  approved  design  and 
working  drawings  and  specifications. 

(5)  Assist  DOE  in  securing,  analyzing,  and 
evaluating  construction  bids  or  proposals. 


(G)  When  requested,  consult  with  and 
advise  DOE  on  any  questions  which  may 
arise  in  connection  with  the  architect-engi¬ 
neer  services  described  in  this  contract. 

Title  III— Supervision  of  Construction 

(1)  Furnish  and  maintain  governing  lines 
and  bench  marks  to  provide  horizontal  and 
vertical  controls  to  which  construction  may 
be  referred. 

(2)  Check  and  approve  or  require  revision 
of,  all  vendors’.shop  drawings  to  assure  con¬ 
formity  with  the  approved  design  and  work¬ 
ing  drawings  and  specifications. 

(3)  Inspect  the  execution  of  construction 
so  as  to  assure  adherence  to  approved  work¬ 
ing  drawings  and  specifications. 

(4)  Inspect  construction  workmanship  and 
materials,  and  equipment,  and  report  to 
DOE  as  to  their  conformity  or  nonconformi¬ 
ty  to  the  approved  working  drawings  and 
specifications. 

(5)  Make  or  procure  such  field  or  laborato¬ 
ry  tests  of  construction  workmanship  and 
materials,  and  equipment,  as  DOE  may  re¬ 
quire  or  approve. 

(6)  Prepare  estimates  of  reasonable 
amounts  of  increa.se  or  decrease  in  contract 
price  and/or  contract  completion  time  for 
contract  modifications,  evaluate  proposals 
submitted  by  the  constructor  for  such  con¬ 
tract  adjustments  and  make  recommenda¬ 
tions  to  the  contracting  officer  for  use  in  ne¬ 
gotiating. 

(7)  Prepare  reports  and  m.  ke  recommen¬ 
dations  cn  status  of  deliveries  or  materials 
and  equipment  as  DOE  may  require  or  ap¬ 
prove. 

(8)  Prepare  monthly  and  other  reports  of 
the  progress  of  construction,  as  mt  y  be  re¬ 
quired,  and  partial,  interim,  and  final  esti¬ 
mates  and  reports  of  quantities  and  values 
of  construction  work  performed,  for  pay¬ 
ment  or  other  purposes. 

(9)  Furnish - set(s)  of  reproduc¬ 

ible  "as-built”  record  drawings  of  the  type 

specified  by  DOE  and - set(s)  of 

marked-up  specifications,  showing  construc¬ 
tion  as  actually  accomplished. 

§  9-16.703-50  Terms,  conditions,  and  pro¬ 
visions. 

The  clauses  listed  in  Subpart  9-7.3 
shall  be  added  tc  the  Standard  Form 
253,  General  Provisions  (Architect-En¬ 
gineer  Contract),  as  prescribed  there¬ 
in. 

Subpatl  9-16.8 — fAiscelioneo.,#  Form# 

§  9-16.801  Report  on  procurement. 


§9-16.804-1  General. 

The  DOE  senior  procurement  offi¬ 
cial,  Headquarters,  is  responsible  for 
submitting  the  reports  required  of 
DOE  by  1-16.304. 

§9-16.807  Procurement  request  form.  [Re¬ 
served] 

§  9-18.808  DOE  Certification  of  Appoint¬ 
ment 

See  page  411a  for  Certificate  of  Ap¬ 
pointment. 

Subpart  9-16.50 — Contract  Outlines 

§  9-16.5COO  Scope  of  subpart. 

This  subpart  contains  outlines  for 
certain  categories  of  agreements. 

§  9-16.5001  Applicability. 

The  contract  outlines  set  forth 
herein  are  applicable  to  procurements 
within  the  scope  of  the  various  catego¬ 
ries  covered  by  the  outlines. 

§9-lG.5C02  Contract  outlines. 

The  outlines  in  this  section  provide  a 
format,  text,  and  arrangement  for  a 
ready  source  of  reference.  The  out¬ 
lines  are  suggested  as  models.  As  such, 
they  may  be  modified  locally  to  meet 
the  circumstances  of  a  particular  pro¬ 
curement  without  being  subject  to  9- 
16.051. 

§9-16.5002-1  Special  research  support 
agreement  with  educational  institu¬ 
tions  (SftSA). 

Contract  No. - 

This  agreement  is  effective  as  of  the - , 

19 - .  between  the  United  States  of  Amer¬ 

ica  (hereinafter  referred  to  as  the  "Govern¬ 
ment"),  acting  through  the  U.S.  Depart¬ 
ment  of  Energy  (hereinafter)  referred  to  as 

the  "DOE”),  and  -  (hereinafter 

referred  to  as  the  "Contractor”). 

Recitals 

DOE  wishes  to  have  the  Contractor  per¬ 
form  certain  research.  This  agreement 
states  the  terms  and  conditions  under  which 
the  Contractor  agrees  to  perform  the  work. 

This  agreement  is  authorized  by  the  De¬ 
partment  of  Energy  Organisation  of  1977 
and  other  applicable  law. 
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31#.  Separtment  of  Snergg 


(Certificate  of  Appointment 


Pursuant  to  authority  vested  in  the  undersigned  and  in  accordance  with  Subpart  1-1.4 
of  the  Federal  Procurement  Regulations  and  DOE  Procurement  Regulations 


IS  HEREBY  APPOINTED 


(Contracting  (Officer 

for  the 

33niteiJ  States  of  America 


subject  to  the  limitations  contained  in  the  Federal  Procurement  Regulations. 
DOE  Procurement  Regulations  and  to  any  further  limitations  set  forth  herein 


Unless  sooner  revoked,  this  appointment  is  effective  until: 


Appointing  Officer 


Signature 
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Agreement 

Now  therefore,  the  parties  hereto  agree  as 
follows: 

ARTICLE  I— THE  RESEARCH  TO  BE  PERFORMED 

(a)  The  Contractor  shall,  to  the  best  of  its 
ability,  furnish  personnel,  facilities,  equip¬ 
ment,  materials,  supplies,  and  sendees, 
except  such  as  are  furnished  by  the  Govern¬ 
ment,  necessary  for  the  performance  of  the 
research  provided  for  in  Appendix  A  and 
shall  perform  the  research  and  report 
thereon  pursuant  to  the  provisions  of  this 
agreement.  It  is  understood  that  Appendix 
A,  a  guide  to  the  performance  of  this  agree¬ 
ment,  may  be  deviated  from  by  the  Contrac¬ 
tor  subject  to  the  specific  requirements  of 
this  agreement. 

(b)  This  work  shall  be  conducted  under 

the  direction  of  -  or  such  other 

member  of  the  Contractor’s  staff  as  may  be 
mutually  satisfactory  to  the  parties. 

Note  A.— The  description  of  the  research 
in  Appendix  A  may  be  omitted  and  Appen¬ 
dix  A  appropriately  modified  to  incorporate, 
by  pertinent  references  to  the  proposal  or 
other  documents,  the  type  of  data  necessary 
to  describe  the  research  as  called  for  by  Ap¬ 
pendix  A;  and  where  there  is  no  cost  shar¬ 
ing,  other  features  may  be  referenced  in  lieu 
of  insertion  of  Appendix  A.  In  such  cases, 
the  referenced  material  will  be  retained  as 
part  of  the  permanent  contract  file. 

article  ii— the  period  for  performance 

The  period  of  performance  under  this 

agreement  shall  commence  on - 

19 -  and  expire  in - 19 - .  Perfor¬ 

mance  may  be  extended  for  additional  peri¬ 
ods  by  the  mutual  written  agreement  of  the 
parties.  It  is  piesently  expected  that  this 
agreement  will  be  extended  by  mutual 
agreement  until - 19 - . 1 

ARTICLE  III— CONSIDERATION 

(a)  In  full  consideration  of  the  Contrac¬ 
tor’s  performance  hereunder,  DOE  shall 
furnish  the  equipment,  supplies,  materials, 
and  services,  if  any,  listed  in  Article  A- 
11(b)(2)  and  pay  the  Contractor  the  suin  of 

$ - ,  hereinafter  called  the  “Support 

Ceiling'’  which  sum  shall  be  subject  to  ad¬ 
justments  as  hereinafter  provided. 

(b)  Payments  to  the  Contractor  shall 
equal  the  “cumulative  support  cost’’  of  per¬ 
formance  of  this  agreement,  as  the  term 
“cumulative  support  cost"  is  defined  in  Arti¬ 
cle  B-XIX2.  Provided  however,  and  notwith- 


•This  sentence  is  optional  and  may  be 
omitted. 

2  The  term  cumulative  support  cost  refers 
to  the  cost  of  items  under  A-II(a)  of  Appen¬ 
dix  A,  for  the  initial  agreement  period  plus 
any  extension  period  that  may  be  properly 
chargeable  to  DOE.  If  proportionate  cost 
sharing  is  involved,  the  support  cost  is 
DOE’s  share  of  such  costs,  and  it  does  not 
include  the  cost  of  tic-ms  excluded  form  Ar¬ 
ticle  II-(a),  such  as  items  to  be  contributed 
solely  by  the  Conti  actor  or  property  to  be 
furnished  by  the  Government.  Charges  to 
DOE  will  be  reported  after  the  conclusion 
of  each  agreement  period  set  forth  in  Ap¬ 
pendix  A  (generally  an  annual  period);  in 
addition  to  the  limitations  on  charges  to 
DOE  provided  for  by  this  Article  III, 
charges  to  DOE  for  a  specified  agreement 
period  may  not  exceed  110  percent  limita¬ 
tion  mentioned  above  as  well  as  to  the  provi¬ 
sions  of  this  Article  III. 


standing  any  other  provision  of  this  agree¬ 
ment,  that  the  Government’s  monetary  li¬ 
ability  under  this  agreement  shall  not 
exceed  the  support  ceiling  or  an  amount 
equal  to  the  cumulative  support  cost  which¬ 
ever  is  less.  The  Contractor  shall  be  obligat¬ 
ed  to  perform  under  this  agreement 
throughout  the  agreed  upon  period  of  per¬ 
formance,  and  to  bear  all  costs  which  DOE 
has  not  agreed  to  pay;  provided  however, 
that  the  Contractor  shall  have  the  right  to 
cease  to  perform  the  research  provided  for 
in  this  agreement,  upon  written  notice  to 
DOE  to  that  effect,  at  any  time,  when  or 
after  the  cumulative  support  cost  equals  or 
exceeds  the  support  ceiling. 

(c)  The  support  ceiling  specified  in  (a) 
above  may  be  increased  unilaterally  by  DOE 
by  written  notice  to  the  Contractor  and  may 
be  increased  or  decreased  by  written  agree¬ 
ment  of  the  parties  (whether  or  not  by 
formal  modification  to  this  agreement).  In 
the  event  the  stated  period  of  performance 
is  extended,  the  support  ceiling  will  be  re¬ 
vised  to  reflect  any  increased  DOE  support 
for  the  extended  period  or  periods. 

(d)  Upon  termination,  or  expiration  of  the 
total  period  of  performance,  the  Contractor 
shall  promptly  refund  to  DOE  (or  make 
such  deposition  as  DOE  may  In  writing 
direct)  any  sums  paid  by  DOE  to  the  Con¬ 
tractor  under  this  agreement,  through 
direct  payment  or  under  letter  of  credit,  in 
excess  of  the  cumulative  support  cost  in¬ 
curred  in  performance  under  the  agree¬ 
ment. 

ARTICLE  IV-GOVFRNMENT  PROPERTY 

The  following  Items  of  property  procured 
or  fabricated  by  the  Contractor  are  hereby 
listed  as  “Government  Property".  (List  all 
property  and  equipment,  title  to  which  is  to 
remain  in  the  Government.  Insert  the  word 
“none"  if  title  to  all  of  the  property  is  to  be 
vested  in  the  Contractor.  If  title  to  property 
procured  or  fabricated  by  the  Contractor  is 
to  remain  in  the  Government,  add  appropri¬ 
ate  provisions  for  payment  for  such  proper¬ 
ty  from  plant  and  equipment  funds.  Such 
funds  should  be  In  addition  to,  and  not  a 
part  of,  the  “Support  Ceiling"  funds  pro¬ 
vided  under  Article  III). 

ARTICLE  V— APPENDICES 

Appendix  A.  Appendix  B— General  Provi¬ 
sions  and  Appendix  C  Statement  of  Costs, 
are  hereby  attached  to  and  made  a  part  of 
this  agreement. 

In  witness  whereof,  the  parties  have  ex¬ 
ecuted  this  agreement. 

United  States  of  America 
■»  By - 


(Title) 

Department  of  Energy 


(Contractor) 

By - 

(Title) 


Contract  No. - 

Appendix  A 

Contractor - 

Contract  No. - 


For  the  agreement  period - tlirough - 

Article  A -I.  Research  to  be  performed  by 
the  contractor.  (Insert  description  of  re¬ 
search  activity  and  state  the  appropriate 
percentage  of  time  or  effort  which  the  prin¬ 
cipal  lr.vestigator(s)  expects  to  devote  to  the 
work]. 

Article  A-II.  Wavs  and  means  of  perfor¬ 
mance.  [The  listing  under  (a),  (b),  and  (c) 
belowr  should  be  in  a  foiro  to  permit  deter¬ 
mination  of  which  items  of  cost  are  to  be 
chargeable  to  DOE  or  proportionately 
shared,  and  which  items  are  to  be  contribut¬ 
ed  solely  by  the  contractor  or  solely  by 
DOE.  The  listing  should  also  permit  appli¬ 
cation  of  the  approval  requirements  of  the 
agreement.  Excessive  detail  in  listing  should 
be  avoided. 

(a)  Items  for  which  support  will  be  pro¬ 
vided  as  indicated  in  A-I!I  below.  [Do  not 
include  in  this  paragraph  (a)  any  items 
which  are  to  be  contributed  solely  by  the 
contractor.  See  §8-4.5107-l'd)l. 

(1)  Salaries  and  wages.  [State  total  dollar 
amount.  If  any  stipulated  salary  support 
amounts  for  professional  staff  members  are 
established  in  accordance  with  §  9-4.5106-4, 
the  stipulated  amounts,  along  with  any  limi¬ 
tations  or  requirements  on  the  use  of  such 
stipulated  amount  (see  §  9-4.5106 -4(c)) 
should  be  provided  for  In  the  agreements.] 

(2)  Equipment  to  be  purchased  or  fabri¬ 
cated  by  the  contractor.  [List  equipment  to 
be  purchased  or  fabricated  by  the  contrac¬ 
tor  and  for  which  title  is  to  remain  in  the 
contractor  and  state  the  total  dollar  amount 
budgeted  for  such  equipment.  Such  equip¬ 
ment  may  be  set  forth  in  general  classifica¬ 
tions  as  specifically  as  possible  if  it  is  not 
feasible  to  list  them  individually.  However, 
any  individual  piece  of  equ'pment,  the  esti¬ 
mated  cost  of  which  is  over  $1,000  will  be 
separately  identified.  Except  where  the 
agreement  may  otherwise  specifically  pro¬ 
vide,  equipment  for  the  purpose  of  this 
paragraph  A-II  shall  mean  an  item  cf  per¬ 
sonal  property  having  a  useful  life  expec¬ 
tancy  in  excess  of  1  year  and  an  acquisition 
cost  in  excess  of  $200.1 

(3)  Travel.  (Show  amounts  for  both  for¬ 
eign  and  domestic.  If  none,  state  none). 

Domestic - 

Foreign - 

(4)  Other  direct  costs. 

(5)  Indirect  costs  based  on  a  predeter¬ 
mined  rate  of - percent  based  on  contrac¬ 

tor  fiscal  year's).  [Show  factor  or  factors  of 
cost  to  which  rate  applies— generally  direct 
salaries  and  w  age  s.] 

(b)  Items,  if  any,  significant  to  the  perfor¬ 
mance  cf  this  agreement,  but  excluded  from 
computation  of  support  cost  and  from  con¬ 
sideration  In  proportioning  costs.  (See  §9- 
4.5107-2(0.) 

(1)  Items  to  be  contributed  by  the  contrac¬ 
tor.  In  accordance  with  Article  B-lI(c),  if  a 
pi  eposed  contractor  contribution  is  included 
in  this  paragraph  (b)(1),  the  contractor 
shall  maintain  records  adequate  to  permit 
DOE  to  determine  the  extent  of  the  contri¬ 
bution.  If  the  tune  or  effort  of  the  principal 
investigator(s)  is  to  be  contributed  by  the 
contractor  and  excluded  from  A-II(a)  and 
A-II(b),  the  contributed  time  or  effort 
should  be  listed  under  A-II(c). 

(2)  Items  to  be  contributed  by  the  Govern¬ 
ment. 

(c)  Time  or  effort  of  principal 
investigator(s)  contributed  by  contractor 
but  excluded  from  computation  of  support 
cost  ar.d  from  consideration  in  proportion¬ 
ing  costs.  [Where  covered  under  A-II(a)  or 
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A-II(bKi)  above,  state:  "None”.  See  §9- 
4.5107-l(e).] 

Article  A-III.  The  total  estimate  cost  of 
items  under  A-II(a)  above  for  the  agree¬ 
ment  period  stated  in  this  Appendix  A  is 

:  DOE  will  pay  -  percent  of  the 

actual  costs  of  these  items  incurred  during 
the  agreement  period  stated  In  the  Appen¬ 
dix  A,  subject  to  the  provisions  of  Article  III 
and  Article  B-XXIX.  The  estimated  DOE 
support  cost  for  the  agreement  period 
stated  in  this  Appendix  A  is  $ - . 

The  estimated  DOE  support  cost  is  funded 
as  follows: 

(a)  Estimated  unexpended  balance  from 
the  prior  perlod(s)  * - . 

(b>  New  funds  for  the  current  period 

The  new  funds  being  added  In  A-III(b) 
constitute  the  basis  for  advance  payments 
provided  under  Article  B  XI. 

Appendix  B— General  Provisions 

For  the  agreement  period - through 


ARTICLE  8-1— DEFINITIONS 

(a)  The  term  "DOE”  means  the  17.8.  De¬ 
partment  of  Energy  or  any  duly  authorized 
representative  thereof,  including  the  con¬ 
tracting  officer  except  for  the  purpose  of 
deciding  an  appeal  under  the  article  entitled 
"Disputes”. 

<b)  The  term  “contracting  officer”  means 
an  official  designed  to  enter  Into  or  adrain- 
ster  contract  (agreements)  and  make  related 
determinations  and  findings. 

(c)  Except  as  otherwise  provided  in  this 
agreement,  the  term  "subcontracts”  in¬ 
cludes  purchase  orders  under  this  agree¬ 
ment. 

ARTICLE  B-II— INSPECTION,  REPORTS,  RECORDS 
AND  ACCOUNTS  ' 

(a)  DOE  shall  have  the  right  to  Inspect,  in 
such  manner  and  at  all  reasonable  times  as 
it  deems  appropriate,  all  activities  of  the 
contractor  arising  in  the  course  of  its  under¬ 
taking  under  this  agreement. 

(b)  Tne  contractor  shall  make  progress 
and  other  reports  in  such  manner  and  at 
such  times  as  specified  in  Article  B-XXI. 
The  contractor  shall  also  make  such  other 
reports  to  DOE  with  respect  to  its  activities 
under  this  agreement,  as  DOE  may  reason¬ 
ably  require  from  time  to  time. 

(c)  The  contractor  agrees  to  keep  records 
and  books  of  account,  in  accordance  with 
generally  accepted  accounting  principles 
and  practices,  and  consistent  with  the  re¬ 
quirements  of  Federal  Management  Circu¬ 
lar  (FMC)  73-8  as  constituted  on  the  effec¬ 
tive  commencement  data  of  the  agreement 
period,  covering  its  costs  and  expenditures 
for  items  included  under  Article  A-II(a)  of 
Appendix  A  and  which  are  in  furtherance  of 
the  research  work  under  this  agreement.  In 
the  event  a  contractor  contribution  is  listed 
in  Article  A-II(b),  the  contractor  shall  main¬ 
tain  records  adequate  to  permit  DOE  to  de¬ 
termine  the  extent  of  the  contribution.  If 
professional  staff  members  are  included 
under  Article  A-II(b),  the  contractor  shall 
maintain  records  on  such  personnel  in  ac¬ 
cordance  with  the  payroll  distribution  pro¬ 
cedure  of  section  \7.b.  of  FMC  73-6. 


‘If  the  agreement  is  with  a  not-for-profit 
organization  other  than  an  educational  in¬ 
stitution,  this  article  should  be  revised  to 
provide  that  the  commercial  cost  principles 
(FPR  1-15.2)  will  be  used  in  determining 
actual  cost. 


<d)  DOE  shall  at  all  reasonable  times  be 
afforded  access  to  the  premises  and  to  these 
books  and  records  and  to  to  related  corre¬ 
spondence  receipts,  vouchers,  memoranda, 
and  other  data  of  the  contractor;  and  the 
contractor  shall  preserve  such  books  and 
papers,  without  additional  compensation 
therefor,  in  accordance  with  the  retention 
requirements  referenced  in  Article  B-XVII, 
Examination  of  Records. 

ARTICLE  B-IV — DISCLOSURE  OF  INFORMATION 

This  clause  should  be  used  in  place  of  the 
clauses  entitled  •‘Security”,  §  9-7.103-53,  and 
"Classification”  §  9-7.103  -50.  in  SRSAs  with 
educational  institutions  for  offsite  research 
that  are  not  likely  to  produce  Restricted 
Data  or  other  classified  information. 

Disclosure  of  Information 

(a)  It  is  mutually  expected  that  the  activi¬ 
ties  under  this  agreement  will  not  involve 
Restricted  Driav  or  other  classified  informa¬ 
tion  or  material.  It  is  understood,  however, 
that  if  in  the  opinion  of  either  party  tins  ex¬ 
pectation  changes  prior  to  the  expiration  or 
termination  of  all  activities  under  this 
agreement,  said  party  shall  notify  the  other 
party  accordingly  in  writing  without  delay 
In  any  event,  the  contractor  shall  classify, 
safeguard,  and  otherwise  act  with  respect  to 
all  Restricted  Data  and  other  classified  in¬ 
formation  and  material.  In  accordance  with 
applicable  law  and  the  requirements  of 
DOE  and  shall  promptly  Inform  DOE  in 
writing  if  and  when  Restricted  Data  or 
other  classified  information  or  material  be¬ 
comes  involved,  if  and  when  Restricted  Data 
or  other  classified  information  or  material 
becomes  involved,  the  contractor  shall  have 
the  right  to  terminate  performance  of  the 
work  under  this  agreement  and  in  such 
event  the  provisions  of  this  agreement  re¬ 
specting  termination  for  the  convenience  of 
the  Government  shall  apply. 

(b>  The  contractor  shall  not  peimit  any 
individual  to  have  access  to  Restricted  Data, 
or  other  classified  information,  except  in  ac¬ 
cordance  with  the  Atomic  Energy  Act  of 
1954,  as  amend,  and  DOE  regulations  or  re¬ 
quirements. 

(c)  The  ierm  “Restricted  Data”  as  used  in 
this  article  means  all  data  concerning  the 
design,  manufacture,  or  utilisation  of 
atomic  weapons,  the  production  of  special 
nuclear  material  or  the  use  of  special  nucle¬ 
ar  material  in  the  production  of  energy,  but 
shall  not  include  data  declassified  or  re¬ 
moved  from  the  Restricted  Data  category 
pursuant  to  section  142  of  the  Atomic 
Energy  Act  of  1954.  as  amended. 

ARTICLE  B-V— RESPONSIBILITY  rOR  THE  WORK 

(a)  The  contractor  is  solely  responsible  for 
the  conduct  of  the  work. 

(b)  In  instances  where  the  carrying  out  of 
the  work  involves  an  NRC  license,  the  provi¬ 
sions  of  the  pertinent  license  shall  prevail 
over  any  inconsistent  provisions  of  this 
agreement. 

ARTICLE  B- VI  [RESERVED] 

ARTICLE  B-VII — RIGHTS  IN  TECHNICAL  DATA 
(SHORT  FORM) 

Insert  the  clause  In  §  9-9.202-3(g)(2). 

ARTICLE  B-V  III — PATENT  RIGHTS  (SHORT  FORM) 

Insert  the  clause  in  8  9-9.107-6. 

ARTICLE  B-IX— PROPERTY  ITEMS 

(a)  Except  as  otherwise  provided  in  this 
paragraph  (a)  and  paragraph  (b)  of  this  Ar¬ 


ticle  B-IX,  title  to  all  material,  supplies,  and 
equipment  purchased  or  otherwise  acquired 
by  the  contractor  in  the  performance  of  its 
research  activities  shall  be  and  remain  in 
the  contractor.  Said  materials,  supplies,  and 
equipment  shall  be  tued  for  the  benefit  of 
research  under  this  agreement  and  any  ex¬ 
tensions  or  successor  contractors  hereto: 
And,  provided.  There  is  no  interference  with 
said  research,  shall  be  made  available  for 
use  by  investigators  working  on  any  Federal 
research  agreement  at  the  same  location. 
Subject  to  those  priorities,  and  materials, 
supplies,  and  equipment  may  be  used  as  the 
contractor  wishes.  Except  as  otherwise 
agreed  in  writing,  title  to  any  items  of  prop¬ 
erty  listed  as  "Government  property”  shall 
pass  directly  to  the  Government;  such  prop¬ 
erty  shall  be  subject  to  paragraphs  (b),  (e), 

(d).  (e),  and  (f)  of  this  Article  B-IX. 

(b)  Subject  to  the  mutual  agreement  of 
DOE  and  the  contractor,  the  Government 
may  furnish  the  contractor  items  of  equip¬ 
ment,  materials,  supplies  or  facilities  for  use 
by  the  contractor  in  the  performance  of  the 
work;  title  to  these  items  shall  remain  in  the 
Government  unless  otherwise  agreed  in 
writing.  Such  items  of  property  and  the 
Items  of  property  listed  elsewhere  in  this 
agreement  as  Government  property,  are 
hereinafter  referred  to  as  “Government 
property".  Title  to  Government  property 
shall  not  be  affected  by  the  Incorporation  or 
attachment  thereof  to  any  property  not 
owned  by  the  Government  nor  shall  any 
such  property,  or  any  part  thereof,  be  or 
become  a  fixture  or  lose  Its  Identity  as  per¬ 
sonality  by  reason  of  affixation  to  any 
realty. 

(c)  To  the  extent  practicable,  the  contrac¬ 
tor  shall  cause  all  items  of  Government 
property  to  be  suitably  marked  with  an 
identifying  mark  or  symbol  indicating  that 
the  items  are  the  property  of  the  Govern¬ 
ment.  The  contractor  shall  maintain,  at  all 
times  and  in  a  manner  satisfactory  to  DOF, 
records  showing  the  use  and  disposition  of 
Government  property.  Such  records  shall  be 
subject  to  DOE  inspection  at  all  reasonable 
times  and  DOE  shall  at  all  reasonable  times 
have  access  to  the  premises  wherein  any 
items  of  Government  property  are  located. 
Unless  otherwise  authorized  hi  writing  by 
DOE,  the  contractor  shall  use  Government 
property  only  for  the  purposes  of  this  agree¬ 
ment:  provided,  however,  that  the  contrac¬ 
tor  is  hereby  authorised  to  use  items  of 
equipment  constituting  Government  proper¬ 
ty  for  other  Federal  research  agreements  to 
the  extent  such  use:  (1)  Does  not  interfere 
with  its  work  under  this  agreement;  (2)  is 
not  prohibited  by  provisions  of  the  other 
Federal  agreements;  and  (3)  is  promptly  re¬ 
ported  by  the  contractor  to  DOE  under  this 
agreement. 

(d)  The  contractor  shall  promptly  notify 
DOE  of  any  loss  or  destruction  of  or  damage 
to  Government  property.  It  is  understood 
that  the  contractor  shall  not  be  liable  for 
any  such  loss,  destruction  or  damage,  unless 
same  results  from  willful  misconduct  or  lack 
of  good  faith  on  the  part  of  any  corporate 
officer  of  the  contractor,  or  of  one  or  more 
of  the  contractor’s  representatives  having 
supervision  or  direction  of  all  or  substantial¬ 
ly  all  of  the  activities  under  this  agreement. 
If  the  constractor  is  liable  for  any  such  loss, 
destruction,  or  damage,  it  shall  promptly  ac¬ 
count  therefor  to  the  satisfaction  of  DOE;  if 
the  contractor  is  not  liable  therefor,  and  is 
indemnified,  reimbursed,  or  otherwise  com¬ 
pensated  for  such  loss,  destruction,  or 
damage,  it  shall  promptly  account  therefor 
to  the  satisfaction  of  DOE. 


■ 
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(e)  With  the  written  approval  of  DOE,  the 
contractor  may  sell,  transfer,  or  otherwise 
dispose  of  items  of  Government  property  to 
such  parties  and  upon  such  terms  as  so  ap¬ 
proved,  or  itself  acquire  title  to  items  of 
Government  property  upon  such  terms  as 
may  mutually  be  agreed  upon  in  writing  by 
the  contractor  and  DOE.  The  proceeds  of 
any  such  disposition,  and  any  agreed  price 
of  any  such  contractor  acquisition,  shall  be 
paid  by  the  contractor  to  the  Government, 
or  credited  on  account  of  DOE  payments  to 
be  made  under  this  agreement  as  DOE  may 
direct.  Subject  to  the  other  provisions  of 
this  agreement,  the  contractor  shall  deliver 
Government  property  to  DOE  upon  request 
(suitably  packed  and  shipped  at  the  Govern¬ 
ment’s  expense). 

(f)  The  contractor  shall  utilize  for  the 
benefit  of  the  work  under  this  agreement 
such  items  of  property  available  to  the  con¬ 
tractor  by  reason  of  its  activities  under 
other  Federal  research  agreements  as  are 
appropriate  for  utilization  under  this  agree¬ 
ment  pursuant  to  the  provisions  of  the  per¬ 
tinent  Federal  agreements. 

ARTICLE  B-X— TERMINATION  FOR  CONVENIENCE 
OF  THE  GOVERNMENT 

Insert  FPR  1-8.704-1. 

ARTICLE  B-XI— PAYMENTS 

(a)  DOE  snail  make  payments  to  the  con¬ 
tractor  with  respect  to  the  amount  of  con¬ 
sideration  prescribed  in  Article  III  of  this 
agreement  as  follows: 

(1) A  maximum  of  an  additional  45  per¬ 
cent  of  the  new  funds  as  set  forth  in  Article 
A-III(b)  of  this  agreement  following  execu¬ 
tion  of  this  agreement  (and  following  the  ef¬ 
fectuation  of  each  extended  period)  upon 
receipt  of  a  request,  or  requests,  in  writing 
from  the  contractor. 

(2)  A  maximum  of  an  additional  45  per¬ 
cent  of  the  new  funds  as  set  forth  in  Article 
A-III(b)  of  this  agreement  upon  receipt  of  a 
request  or  requests  from  the  contractor  evi¬ 
dencing  that  the  amount  requested  is  then 
required  in  connection  with  the  work  under 
the  agreement. 

Note.— Subparagraphs  (1)  and  (2)  of  this 
paragraph  (a)  may  be  revised,  as  deemed  ap¬ 
propriate  by  the  field  office,  in  accordance 
with  §  9-4.5112-3(a). 

(3)  If,  following  submission  of  an  annual 
progress  report,  the  agreement  is  to  be  ex¬ 
tended  for  an  additional  period  of  perfor¬ 
mance,  an  additional  payment  may  be  made 
at  the  time  of  execution  of  the  extension 
which,  when  added  to  the  payments  already 
made  under  (1)  and  (2)  above  for  the  expir¬ 
ing  period,  will  not  exceed  the  new  funds  set 
forth  in  Article  A-III(b)  for  the  expiring 
period;  a  concluding  payment  for  the  perti¬ 
nent  period,  if  appropriate,  may  be  made 
following  submission  of  a  certified  state¬ 
ment  show'ing  DOE  support  cost  and  evi¬ 
dencing  the  contractor’s  performance  under 
the  agreement. 

(4)  If  the  agreement  is  not  to  be  extended, 
the  final  payment  of  the  consideration  pro¬ 
vided  for  in  Article  III  shall  be  made  follow¬ 
ing  submission  by  the  contractor  of  a  final 
report  required  by  Article  B-XXI,  in  form 
and  content  satisfactory  to  DOE  and  sub¬ 
mission  of  a  certified  statement  showing 
DOE  support  cost  and  evidencing  the  con¬ 
tractor’s  performance  and  compliance  by 
the  contractor  with  the  patent  provisions. 

(b)  The  payments  made  pursuant  to  para¬ 
graph  (a)  above  shall  not  prejudice  or  other¬ 
wise  affect  adversely  any  of  the  Govern¬ 


ment’s  rights  under  the  agreement.  For  pur¬ 
poses  of  settlement  in  the  event  of  termina¬ 
tion  pu-suant  to  Article  B-X  hereof,  these 
payments  shall  not  be  construed  as  eviden¬ 
tiary,  and  any  excess  payment  in  the  light 
of  Article  B-X  shall  be  promptly  returned 
to  DOE. 

(c)  DOE,  at  its  option,  may  invoke  the  fol¬ 
lowing  with  respect  to  any  amount  of  con¬ 
sideration  remaining  to  be  paid  at  any  given 
time: 

(1)  DCE  shall  issue  a  letter  of  credit  as 
provided  for  by  Treasury  Fiscal  Require¬ 
ments  Manual,  Part  IV,  section  1020,  under 
which  payments  to  the  contractor  with  re¬ 
spect  to  the  amount  of  consideration  pro¬ 
vided  for  in  Article  III  be  made.  The  con- 
ti  actor  agrees  that  the  first  ninety  (90)  per¬ 
cent  of  the  new  funds  as  set  forth  in  Article 
A-III(b)  will  be  under  the  letter  of  credit 
and  will  be  subject  to  the  submission  by  the 
contractor  of  a  Payment  Voucher  on  Letter 
of  Credit  (TUS  5401),  in  accordance  with 
procedures  based  upon  Treasury  Fiscal  Re¬ 
quirements  Manual,  Part  VI,  section  1020, 
which  are  agreed  to  by  the  parties.  Follow¬ 
ing  submission  by  the  contractor  of  a  final 
report  provided  for  in  Article  B-XXI,  in 
form  and  content  satisfactory  to  DOE  and 
submission  of  a  certified  statement  showing 
the  total  expenditures  and  evidencing  the 
contractor’s  performance,  and  upon  submis¬ 
sion  by  the  contractor  to  DOE  of  such  in¬ 
voices  or  vouchers  as  are  satisfactory  to 
DOE,  DOE  shall  pay  the  contractor  the 
concluding  payment  of  the  consideration 
provided  for  in  Article  III,  or  said  conclud¬ 
ing  payment  will  be  included  under  the 
letter  of  credit  and  will  be  subject  to  sub¬ 
mission  by  the  contractor  of  a  payment 
voucher  on  letter  of  credit,  in  accordance 
with  the  procedure  described  above.  If,  fol¬ 
lowing  submission  of  an  annual  report,  the 
agreement  is  extended  for  an  additional 
period  of  performance,  and  additional  pay¬ 
ment  may  similarly  be  made  at  the  time  of 
execution  of  the  extension  which,  when 
added  to  the  payments  already  made  for  the 
expiring  period,  will  not  exceed  the  new 
funds  as  set  forth  in  Article  A-III(b)  for  the 
expiring  period;  a  concluding  payment  for 
the  pertinent  period,  if  appropriate,  may  be 
made  following  submission  of  a  certified 
statement  showing  DCE  support  cost  for 
the  pertinent  period  and  evidencing  the  con¬ 
tactor’s  performance. 

(2)  DOE  reserves  the  right  to  increase,  de¬ 
crease,  or  cancel  the  amount  covered  by  the 
letter  of  credit,  provided  that  such  action  is 
required  because  of  a  change  in  the  amount 
of  consideration  provided  for  in  Article  III 
or  is  taken  pursuant  to  paragraph  (c)(1)  of 
this  article.  The  issuance  and  use  of  a  letter 
of  credit  and  receipt  of  funds  pursuant 
thereto  shall  not  prejudice  or  otherwise  ad¬ 
versely  affect  any  of  the  Government’s 
rights  under  the  agreement. 

ARTICLE  B-XII— EQUAL  OPPORTUNITY 

Insert  FPR  1-12.803-2 

ARTICLE  B-XIII— CONVICT  LABOR 

Insert  FPR  1-12.204. 

ARTICLE  B-XIV— CONTRACT  WORK  HOURS 

STANDARDS  ACT— OVERTIME  COMPENSATION 

Insert  the  clause  set  forth  in  FTR  1- 
12.303. 

ARTICLE  B-XV— DISPUTES 

Insert  the  clause  in  FPR  1-7.102-12. 


ARTICLE  B-XVI— OFFICIAIS  NOT  TO  BENEFIT 

Insert  the  clause  in  FPR  1-7.102-17. 

ARTICLE  B-X VIII— COVENANT  AGAINST 
CONTINGENT  FEES 

Insert  the  clause  in  FPR  1-1.503. 

ARTICLE  B-XVIII— EXAMINATION  OF  RECORDS 

Insert  FPR  1-7.103-3  as  modified  in  9- 
7.103-3.  The  examination  of  records  clause 
is  not  required  in  contracts  with  any  foreign 
government  or  agency  thereof  or  in  con¬ 
tracts  w  ith  foreign  producers. 

ARTICLE  XIX— BUY  AMERICAN  ACT 

Insert  the  clause  in  FPR  1-7.102-14. 
ARTICLE  B-XX — ASSIGNMENT:  SUBCONTRACTING 

Neither  this  agreement  nor  any  interest 
therein  nor  claim  thereunder  shall  be  as¬ 
signed  or  transferred  by  the  contractor, 
except  as  expressly  authorized  in  writing  by 
the  contracting  officer.  The  contractor  shall 
not  subcontract  any  research  or  develop¬ 
ment  work  under  this  agreement,  except  as 
expressly  authorized  in  WTiting  by  the  con¬ 
tracting  officer. 

ARTICLE  B-XXI— REPORTS  AND  RENEWAL 
PROPOSALS 

The  contractor  shall  furnish  six  (6)  copies 
of  the  following  reports  to  the  appropriate 
field  office. 

(a)  Progress  report.  The  progress  report 
shall  briefly  describe  the  scope  of  investiga¬ 
tions  undertaken  and  the  significant  results 
obtained.  It  shall  also  indicate  compliance 
with  the  agreement  requirements  and  any 
failures  to  comply.  The  report  shall  indicate 
the  approximate  percentage  of  time  or 
effort  which  the  principal  investlgator(s) 
has  devoted  to  the  project  since  the  begin¬ 
ning  of  the  current  term  of  the  agreement 
and  indicate  the  amount  of  effort  which  is 
expected  to  be  devoted  during  the  remain¬ 
der  of  the  current  term.  Technical  reports, 
preprints,  and  articles  prepared  for  publica¬ 
tion  shall  be  listed  with  bibliographical  ref¬ 
erences.  Reprints  of  all  such  material  not 
previously  submitted  shall  be  appended  and 
material  contained  therein  need  not  be  du¬ 
plicated  In  the  report.  Progress  reports  shall 
be  submitted  approximately  3  months  in  ad¬ 
vance  of  the  expiration  of  the  current 
agreement  term  and  shall  give  the  contrac¬ 
tor's  best  estimate  of  the  probable  events 
and  occurrences  In  regard  to  the  remainder 
of  the  current  term.  Except  as  DOE  may 
otherwise  request,  no  further  progress 
report  will  be  required  for  any  agreement 
year  unless  there  has  been  a  significant 
change  in  scientific  results  or  compliance 
between  the  latest  progress  report  by  the 
contractor  and  its  actual  experience:  this 
shall  be  reported  promptly. 

(b)  Pinal  report.  Upon  termination  or  ex¬ 
piration  of  the  total  period  of  performance, 
the  contractor  shall  submit,  promptly,  a 
summary  of  Its  activities  for  the  entire 
period,  including  a  list  of  publications  issued 
during  the  entire  period  and  copies  of  any 
reprints  not  previously  submitted,  as  well  as 
a  comprehensive  evaluation  of  progress  in 
the  area  of  research  supported  by  the  agree¬ 
ment. 

(c)  Renewal  proposals.  A  renewal  proposal, 
if  any,  shall  be  submitted  along  with  the 
technical  progress  report,  and  each  of  the 
two  documents  shall  be  separately  bound. 
Renewal  proposals  are  submitted  to  a  central 
point  within  the  office  of  the  senior  procure¬ 
ment  official.  Headquarters. 
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article  b-xxii— foreign  travel 

Foreign  travel  shall  be  subject  to  the  prior 
approval  of  the  contracting  officer  for  each 
separate  trip  regardless  of  whether  funds 
for  such  travel  are  contained  in  an  approved 
budget.  Foreign  travel  is  defined  as  any 
travel  outside  of  Canada  and  the  United 
States  and  its  territories  and  possessions. 

ARTICLE  B-XXIII— RESERVED 
ARTICLE  B-XXIV— UTILIZATION  OF  CONCERNS  IN 
LABOR  SURPLUS  AREAS 

Insert  the  clause  In  FPR  l-1.805-3(a> 
under  the  conditions  prescribed  therein. 

ARTICLE  B-XXV-  UTILIZATION  OF  SMALL 
BUSINESS  CONCERNS 

Insert  the  clause  in  FPR  l-1.710-3(a) 
under  the  conditions  prescribed  therein. 

ARTICLE  B-XXVI— UTILIZATION  OF  MINORITY 
BUSINESS  ENTERPRISES 

Insert  the  clause  In  FPR  l-2.13410-2(a> 
under  the  conditions  prescribed  therein. 

ARTICLE  B-XXVII— SOVIET-BLOC  CONTROLS 

Insert  the  clause  set  forth  in  §  9-7.304-52 
under  the  conditions  prescribed  therein. 

ARTICLE  B-XXV1II— DISABLED  VETERANS  AND 
VETERANS  OF  THE  VIETNAM  ERA 

Insert  the  clause  in  FPR  Temporary  Reg¬ 
ulation  39. 

ARTICLE  B-XXIX— DETERMINATION  OF  SUPPORT 
COSTS  1 

(a)  The  term  “support  cost”  as  used  in 
this  agreement  means  DOE's  share’  of  the 
sum  of  costs  incurred  by  the  contractor  for 
items  included  under  Article  A-ll(a)  of  Ap¬ 
pendix  A  which  are  in  furtherance  of  the 
work  hereunder,  which  are  incurred  in  ac¬ 
cordance  with  the  provisions  of  this  agree¬ 
ment,  and  which  are  reported  to  DOE  in  ac¬ 
cordance  with  (b)  below.  The  term  “cumula¬ 
tive  support  cost”  as  used  in  this  agreement 
means  the  total  of  the  support  cost  incurred 
during  the  initial  agreement  period  plus  any 
extension  periods. 

(b)  Within  3  months  after  the  end  of  each 
agreement  period  set  forth  in  Appendix  A, 
and  within  3  months  after  the  termination 
or  expiration  of  the  total  period  of  perfor¬ 
mance,  the  contractor  shall  furnish  a  certi¬ 
fied  statement,  executed  by  an  official  of 
the  contractor  showing  the  contractor's  cost 
and  evidencing  its  performance  under  the 
agreement,  during  the  agreement  term  just 
completed.  The  statement  shall  show  all 
costs  incurred  during  the  pertinent  agree¬ 
ment  term  set  forth  in  Appendix  A  for  items 
under  Article  A-II(a)  of  Appendix  A,  includ- 

1  If  the  agreement  is  with  a  not-for-profit 
organization  other  than  an  educational  in¬ 
stitution  or  a  research  foundation  estab¬ 
lished  by  an  education  institution,  this  arti¬ 
cle  should  be  revised  to  provide  that  the 
commercial  cost  principles  (FPR  1-15.2)  will 
be  used  in  determining  actual  cost. 

’  In  those  cases  in  which  there  is  no  propor¬ 
tionate  sharing  of  costs,  DOE's  "share"  will 
be  100  percent.  With  respect  to  any  period  in 
which  proportionate  cost  sharing  is  applica¬ 
ble  pursuant  to  Article  A-III,  it  Ls  understood 
that  the  support  cost  for  that  specified  peri¬ 
od  will  equal  the  stipulated  percent  of  the 
sum  of  costs  incurred  by  the  Contractor  dur¬ 
ing  the  stated  period  for  items  under  A-II(a) 
of  Appendix  A,  not  shown  in  Appendix  A  of 
the  agreement  for  the  pertinent  period.  The 
costs  for  the  pertinent  period  shall  be  consis¬ 
tent  with  the  principles  of  FMC  73-8  as  con¬ 
stituted  on  the  effective  commencement  date 
of  said  period.  The  certified  statement  shall 
be  in  the  form  set  forth  in  Appendix  C. 


ing  the  contractor’s  share,  if  any,  of  such 
costs,  and  show  the  extent  of  the  contrac¬ 
tor's  contribution  of  items  listed  under  Arti¬ 
cle  A-II(b)(l)  of  Appendix  A.  Costs  included 
in  the  certified  statement  may  include  the 
following:  Expenditures  of  cash,  the  cost  of 
material  and  supplies  transferred  from 
stores  inventory,  and  the  amount  due  the 
contractor  for  indirect  costs  in  accordance 
with  the  rate  and  factor  or  factors  shown  in 
Appendix  A  of  the  agreement  for  the  perti¬ 
nent  period.  The  costs  for  the  pertinent 
period  shall  be  consistent  with  the  princi¬ 
ples  of  FMC  73-8  as  constituted  of  the  effec¬ 
tive  commencement  date  of  said  period.  The 
certified  statement  shall  be  in  the  form  set 
forth  in  Appendix  C. 

(c)  The  certified  statement  should  be  in 
agreement  with  the  institution’s  financial 
record  and  shall  reflect  only  expenditures 
actually  made  during  the  period  covered,  in¬ 
cluding  transfers  from  inventory.  It  shall 
not  include  commitments  as  a  part  of  such 
expenditures,  for  goods  or  services  on  order 
but  not  received  or  those  received  but  not 
paid  for  unless  the  contractor  is  operating 
under  an  established  and  consistently  ap¬ 
plied  system  of  actual  accounting.  If  this  is 
the  case,  the  certified  statement  shall  be  so 
footnoted.  A  combination  of  accrual  and 
cash  accounting  for  cost  accumulation  and 
reporting  purposes  shall  not  be  used.  The 
renewal  proposal  budget  should  be  footnot¬ 
ed  to  show  the  estimated  amount  of  out¬ 
standing  commitments  for  property  at  the 
end  of  the  current  period.  The  certified 
statement  contains  a  space  in  which  should 
be  inserted  the  actual  amount  of  outstand¬ 
ing  commitments  for  property  at  the  end  of 
the  period  covered  by  the  statement.  This 
commitment  amount  is  for  information  only 
and  is  not  a  part  of  the  expenditure  calcula¬ 
tion.  The  contractor  understands  that  DOE 
expects  to  rely  on  this  certified  statement 
for  determining  the  support  cost  for  the 
period.  With  respect  to  any  period  in  which 
proport  ionate  cost  sharing  is  applicable,  the 
support  cost  for  the  pertinent  period  will  be 
determined  by  applying  the  percentage 
figure  included  in  Article  A-III  for  the  per¬ 
tinent  period  to  the  certified  cost  of  items 
included  under  Article  A-II(a)  incurred 
during  the  pertinent  period.  All  charges  to 
DOE  shall  be  subject  to  the  approval  re¬ 
quirements  of  this  agreement.  The  contrac¬ 
tor  is  expected  to  maintain  auditabie  re¬ 
cords  as  contemplated  by  Article  B-II(c)  to 
substantiate  the  costs  incurred  for  items 
under  Article  A-II(a)  and  to  show  the 
extent  of  the  contractor’s  contribution  of 
the  items  listed  under  Article  A-II(bMi). 

ARTICLE  B-XXX— ADDITIONAL  APPROVALS 

(a)  In  addition  to  such  approvals  as  are 
specifically  required  by  other  provisions  of 
this  agreement,  the  contractor  shall  obtain 
DOE's  approval  for: 

(1)A  change  of  the  principal  investigator, 
co-investigator,  or  other  key  people  as 
might  be  named  in  this  agreement  or  con¬ 
tinuation  of  the  research  work  for  any  one 
period  in  excess  of  3  months  without  direc¬ 
tion  by  an  approved  principal  investigator. 
The  principal  investigator  may  increase  or 
decrease  the  amount  of  effort  which  he  de¬ 
votes  to  the  project  without  obtaining  DOE 
approval;  however,  a  representative  of  the 
institution  shall  consult  with  the  appropri¬ 
ate  DOE  Headquarters  program  representa¬ 
tive  if  the  principal  Investigator  plans  to,  or 
becomes  aware  that  he  will  devote  substan¬ 
tially  less  effort  to  the  work  than  anticipat¬ 
ed  in  Article  A-l.  The  purpose  of  such  con¬ 
sultation  will  be  to  determine  what  effect,  if 


any,  the  anticipated  change  will  have  on  the 
research  work  and  what  modification  to  the 
agreement,  if  any.  inay  be  appropriate. 

(2)  No  change  in  the  phenomenon  or  phe¬ 
nomena  under  study;  i.e.,  broad  category  of 
the  research  under  the  agreement  shall  be 
made  without  the  specific  written  approval 
of  the  contracting  officer;  ordinarily,  such 
changes,  if  approved  by  the  contracting  offi¬ 
cer,  will  be  accomplished  through  a  new 
agreement  or  a  mutually  agreed  to  modifica¬ 
tion.  The  Contractor  may  change  the  specif¬ 
ic  objectives  in  the  research  work  described 
in  the  agreement:  provided,  it  gives  the  con¬ 
tracting  officer  prompt  notification  of  such 
changes;  and  the  contractor  may  continue 
to  follow  the  new  objectives  while  DOE  de¬ 
termines  whether  it  wishes  to  continue  the 
pregram  under  the  changed  approach.  Sig¬ 
nificant  changes  in  methods  or  procedures 
employed  in  performing  the  research  should 
be  reported  in  the  first  technical  progress 
report  issued  subsequent  to  the  changes. 

(3)  Acquisition  of:  (i)  An  item  of  equip¬ 
ment  not  itemized  in  Appendix  A,  the  cost 
of  which  is  $1,000  or  more.  Approval  is  not 
required  if  the  equipment  is  merely  a  differ¬ 
ent  model  of  an  item  listed  in  Appendix  A; 
or 

(ii)  An  item  or  items  of  equipment  the 
cost  of  which  will  cause  the  total  equipment 
dollar  level  shown  in  article  A-II(a)  of  the 
agreement  to  be  in  excess  of  125  percent 
thereof  (if  plant  and  capital  equipment 
funds  are  provided  for  the  acquisition  of 
equipment  with  title  to  be  vested  in  the 
Government,  the  total  cost  of  such  shall  not 
exceed  the  amount  provided  for  such  equip¬ 
ment  unless  prior  DOE  approval  has  been 
obtained). 

(4)  Purchase  of  any  general-purpose 
equipment,  such  as  office  furniture,  air  con¬ 
ditioning,  etc.,  not  specifically  provided  for 
in  Appendix  A. 

(5)  Incurring  costs  for  items  set  forth  in 
Article  A-II(a),  during  the  pertinent  agree¬ 
ment  period  stated  in  Appendix  A,  in  excess 
of  110  percent  of  the  total  estimated  cost 
specified  in  Article  A-III.  Charges  to  DOE 
for  any  such  costs  incurred  with  the  approv¬ 
al  of  DOE  shall  also  be  subject  to  the  limita¬ 
tions  of  Article  A-III. 

(6)  Any  proposed  foreign  travel  (see  Arti¬ 
cle  B-XXII). 

(7)  Expenditures  for  domestic  travel  in 
excess  of  $500,  or  125  percent  of  the  amount 
shown  in  Article  A-II(a)  for  such  travel, 
whichever  is  greater. 

(8)  Acquisition  of  excess  personal  proper¬ 
ty. 

ARTICLE  B-XXXI— PAYMENT  OF  INTEREST  ON 
CONTRACTORS’  CLAIMS 

Insert  the  clause  set  forth  in  FPR  1- 
1.322(b). 

ARTICLE  B-XXXI1— CLEAN  AIR  AND  WATER 

Insert  the  clause  in  FPR  1-1.2302-2  under 
the  conditions  set  forth  therein. 

ARTICLE  B-XXXIII  —  EMPLOYMENT  OF  THE 
HANDICAPPED 

Insert  the  clause  set  forth  in  1-12.1304-1 
under  the  conditions  set  forth  in  the  sec¬ 
tion. 

ARTICLE  B-XXXIV— SECURITY 

Insert  the  clause  in  9-7.103-53  under  the 
conditions  set  forth  therein. 

ARTICLE  B  -XXXV— CLASSIFICATION 

Insert  the  clause  in  9-7.103-50  under  the 
conditions  set  forth  therein. 

ARTICLE  B-XXXVI— PREFERENCE  FOR  U.S.-FLAG 
AIR  CARRIERS 

Insert  the  clause  in  FPR  1-1.323-2  under 
the  conditions  set  forth  in  PPR  1-1.323. 


FEDERAL  REGISTER.  VOL.  43,  NO.  73— FRIDAY,  APRIL  14,  1978 


15974  PROPOSED  RULES 


article  B-xxxrrr— 0SE  or  u.s.-rLAG 

COMMERCIAL  VESSELS 

Insert  the  clause  In  FFR  1-19.108-2  under 
the  conditions  set  forth  therein. 

Ar?ENT>rx  C 

STATEMENT  OR  COSTS 

1.  Name  and  address  of  Contractor.......... . 

2.  Contract  No.... - 

3.  Beginning  and  ending  date  of  pertinent  agree¬ 
ment  period.. . 

4.  Costs  Incurred  during  the  pertinent  agreement 
period.  (List  only  those  costs  which  are  to  be  re¬ 
imbursed  by  DOE  or  proportionately  shared  by 
the  parties  In  accordance  with  Article  A-XI(a)  and 
Article  A-III.) 

Cost  Categories 1  Amount 

a.  Salaries  and  wages . $ . 

b.  Equipment ... - - - - — ............... — .......  ............ 

(List  separately  in  the  cost  of 
each  piece  the  equipment  sepa¬ 
rately  listed  in  Appendix  A  to  the 
agreement  or  for  which  separate 
approval  was  obtained  from 
DOE.) 

c.  Travel  (show  amounts  for  both  foreign 

and  domestic.  If  none,  state  none.)... . $ . 

Domestic.... . . . . - 

Foreign . ....... 

d.  Other  direct  costs . . 

e.  Total  direct  expenditures . .... 

f.  Indirect  charges _ $ . 

(Indicate  percent  and  expendi¬ 
tures  to  which  Percent  is  applied.) 

5.  Total  costs  for  Items  under  Article  A- 

11(a)  for  pertinent  period.... . . . 

6.  Support  cost  for  the  pertinent  period  set 

forth  in  Appendix  A.  as  defined  in  Article 
B-XX1X.  chargeable  to  DOE  ior  the  per¬ 
tinent  period  (percent  of  total  costs  using 
percent  shown  in  Article  A-III  of  Appen¬ 
dix  A  for  pertinent  period  of . 

7.  Cumulative  support  cost  (support  cost 

under  this  statement  plus  support  cost 
for  previous  periods) . 

8.  Accumulated  support  ceiling  In  Article 

III . . . 

9  The  difference  between  lines  7  and  8 . 

10.  Provide  information  regarding  contribu¬ 

tions  by  the  Contractor  of  items  listed  in 
Article  A-II(b)  of  Appendix  A  during  per¬ 
tinent  period.  State  the  extent  of  the 
Contractor’s  actual  contributions,  the 
measure  of  such  contributions  should  be 
In  the  same  terms  as  the  Contractor's 
commitment  under  Article  A-II(b).  e.g., 
time,  dollar,  etc . 

11.  Actual  outstanding  commitments  for 

property  at  the  end  of  the  period  covered 
by  this  statement . . . 

I  hereby  certify  that  this  report  is  true 
and  correct  to  the  best  of  my  knowledge  and 
belief  and  that  the  costs  listed  herein  were 
incurred  in  connection  with  the  perfor¬ 
mance  of  the  research  provided  for. under 
this  agreement  and  that  this  report  is  true 
and  correct  to  the  best  of  my  knowledge  and 
belief  and  that  the  costs  listed  herein  were 
incurred  in  connection  with  the  perfor¬ 
mance  of  the  research  provided  for  under 
this  agreement  and  in  accordance  with  the 
terms  and  conditions  set  forth  therein. 


(Name  and  title  of  an  authorized  represen¬ 
tative) 


(Signature)  (Date) 


§  9-16.5002-2  Outline  of  agreement  for 
rental  of  cont) actor-owned  construc¬ 
tion  equipment. 

Note.— This  form  of  agreement  is  for  use 
whe^e  DOE  rents  construction  equipment 
from  a  prime  cost-type  construction  con¬ 
tractor,  and  is  designed  for  use  as  an  appen¬ 
dix  to  a  prime  cost-type  construction  con¬ 
tract. 

Attached  to  and  made  a  part  of  Contract 
No . 

Contractor: . 

The  following  provisions  shall  govern  the 
use  and  rental  of  the  contractor  s  construc¬ 
tion  plant  and  equipment  (hereinafter 
called  the  “equipment")  under  the  contract: 

1.  Equipment  rented.  The  contractor 
agrees  to  furnish  for  his  own  use  In  the  per¬ 
formance  of  the  contract  the  equipment 
itemized  in  Schedule  1  (attached  to  and 
made  part  of  this  agreement).  Each  item  of 
the  equipment  shall  be  clearly  marked  with 
the  identification  number  assigned  to  it  on 
Schedule  1.  The  contractor  and  DOE  may 
from  time  to  time  amend  Schedule  1  by  de¬ 
leting  items  or  adding  items. 

2.  Payments.  As  provided  in  the  article  of 
the  contract  entitled  "Allowable  Costs  and 
Fixed  Fee,”  the  allowable  costs  of  the  per¬ 
formance  of  the  contract  shall  Include: 

(a)  Rental.  Rental  of  equipment,  for 
rental  periods  determined  in  accordance 
with  paragraph  4  and  at  the  rates  set  forth 
In  Schedule  1  applied  in  accordance  with 
paragraph  3. 

(b)  Transportation.  Transportation  of 
equipment  in  accordance  with  paragraph  5. 

(c)  Repair.  Maintenance,  repair,  and  re¬ 
placement  of  equipment  to  the  extent  pro¬ 
vided  in  paragraphs  6  and  7. 

Payment  shall  be  made  in  accordance 
with  procedures  set  forth  in  the  article  of 
the  contract  entitled  "Payments.” 

3.  Application  of  rates.  The  rates  set  forth 
in  Schedule  1  shall  be  applied  in  accordance 
with  the  following  rules: 

(a)  Basis  of  rates.  Rates  are  based  upon 
one  shift  of  8  hours  per  day,  40  hours  per 
week,  or  176  hours  per  month  (of  30  con¬ 
secutive  days). 

(b)  Apportionment  of  rates.  The  monthly 
rate  and  its  pro  rata  shall  apply  to  all  rental 
periods  of  1  month  or  more.  The  weekly 
rate  and  its  pro  rata  shall  apply  to  all  rental 
periods  of  1  week  or  more  up  to  one  month. 
The  daily  rate  and  its  pro  rata  shall  apply 
to  all  rental  periods  up  to  1  week. 

(c)  Overtime.  If  the  equipment  is  rented 
by  the  day,  the  rate  for  overtime  is  one  six¬ 
teenth  (Vie)  of  the  uaily  rate  for  each  hour 
of  use  in  any  day  in  excess  of  8  hours;  if  it  is 
rented  by  the  week,  the  rate  for  overtime  is 
one-eightieth  (Vio)  of  the  weekly  rate  for 
each  hour  of  use  in  any  week  in  excess  cf  40 
hours:  and  if  it  Is  rented  by  the  month,  the 
overtime  rate  is  one-th*ee  hundred  and 
fifty -second  ( Vs»«)  of  the  monthly  rate  for 
each  hour  of  use  in  excess  of  178  hours  in 
any  one  30  consecutive  day  period. 

(d)  Insurance.  Rental  rates  include  the 
cost  of  Insurance  or  self  insurance  covering 
loss  of  or  damage  to  the  equipment  during 
rental  periods,  as  indicated  in  Schedule  1 
and  copy  of  policy  attached.  The  contractor 
agrees  to  maintain  this  insurance  coverage 
for  loss  of  or  damage  to  the  equipment 
during  the  entire  term  of  this  agreement. 

Note.— When  rental  rates  do  not  include 
the  cost  of  insurance  or  self  insurance,  sub¬ 
stitute  the  following  paragraph: 

“Rental  rates  do  not  include  any  factor 
representing  the  cost  of  insurance  or  self-in¬ 


surance  covering  lo?s  of  or  damage  to  the 
equipment  during  rental  periods. 

4.  Rental  period.  The  rental  parted  for 
which  rental  is  payable  for  an  item  or  equip¬ 
ment  shall  consist  of  a  base  period,  begin¬ 
ning  upon  the  date  stipulated  in  a  written 
notice  from  the  contracting  officer  to  the 
contractor  that  DO*''  has  accepted  the  item 
of  equipment  at  the  jobsite,  and  ending 
upon  the  date  stipulated  in  a  written  notice 
from  the  contracting  officer  to  the  contrac¬ 
tor  that  use  of  the  item  of  equipment  is  ter¬ 
minated,  subject  to  the  following  additions, 
deductions,  and  conditions: 

(a)  In-transit  time  There  shall  be  added 
to  the  base  period  (1)  the  actual  in-transit 
time  of  inbound  transportation  from  one 
point  of  shipment  to  the  jobsite,  not  exceed¬ 
ing  the  time  required  for  such  transporta¬ 
tion  by  commercial  canter  via  the  most  ex¬ 
peditious  routing  available,  of  any  item  of 
equipment  subsequently  accepted  by  DOE 
and  (2)  the  actual  in  transit  time  of  out¬ 
bound  return  transportation  from  the  job- 
site,  to  the  original  point  of  inbound  ship¬ 
ment,  or  other  destination  at  equal  or  less 
distance  from  the  jobsite,  not  exceeding  the 
time  required  for  such  transportation  by 
commercial  carrier  via  the  most  expeditious 
routing  available,  of  any  item  of  equipment 
whose  use  has  been  terminated  by  DOE. 

(b)  Delay  due  to  repairs.  (1)  The  time  re¬ 
quired  for  repair  of  equipment  shall  be  de¬ 
ducted  from  the  base  period  if  such  repair  is 
necessitated  by  willful  misconduct  or  lack  of 
good  faith  on  the  part  of  the  contractor’s 
managerial  personnel, 1  or  made  necessary 
by  defects  not  reasonably  ascertainable  on 
init  ial  inspection  by  DOE. 

(2)  If  an  item  of  equipment  has  been  ac¬ 
cepted  by  DOE,  the  subsequent  withdrawal 
by  the  contractor  of  such  item  from  the 
work  for  necessary  repairs  (due  to  causes 
other  than  those  mentioned  in  the  preced¬ 
ing  paragraph)  snail  not  interrupt  the  run¬ 
ning  of  the  base  period  unless  the  contract¬ 
ing  officer  finds  that  the  contractor  has  not 
exercised  due  diligence  in  effecting  the  re¬ 
pairs  or  in  returning  the  item  to  use  and  in 
such  event  the  time  which  the  contracting 
officer  finds  to  have  been  excessive  shall  be 
deducted  from  the  base  period. 

(c)  Time  for  repairs  on  termination.  In  the 
event  DOE  in  accordance  with  paragraph 
6(c)  elects  to  effect  repair  replacement  of  an 
item  of  equipment  prior  to  scheduled  return 
shipment,  the  time  required  for  such  repair 
or  replacement  shall  be  added  to  the  base 
period. 

(d)  Trial  period.  If  initial  inspection  by 
DOE  discloses  that  the  condition  of  an  item 
of  equipment  is  doubtful,  it  will  not  be  ac¬ 
cepted  by  DOF:  without  a  trial  period  of  op¬ 
eration  to  prove  such  item  upon  terms  and 
conditions  agreed  upon  by  the  contractor 
and  DOE.  If  the  equipment  is  found  unac¬ 
ceptable  in  the  trial  period,  no  rental,  trans¬ 
portation,  or  other  expenses  will  be  due  the 
contractor. 

(e)  Rental  limitation.  When  the  aggregate 
of  rental  paid  for  an  item  of  equipment 
equals  75  percent  of  its  appraised  value,  as 
agreed  upon  by  the  contractor  and  the  con¬ 
tracting  officer  at  or  prior  to  the  time  of  ac¬ 
ceptance  by  DOE  and  set  forth  in  the  initial 
inspection  report,  the  rental  period  shall 
cease  as  to  such  item  for  purposes  of  rental 
payment.  Such  Item  shall  thereafter  remain 


•The  term  "managerial  personnel”  as 
used  in  this  agreement  Is  as  defined  in  the 
article  of  the  contract  entitled  “Property." 
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available  for  use  under  the  contract  without 
further  rental  payments  but  otherwise  in 
accordance  with  the  terms  and  conditions  of 
this  agreement,  until  the  contractor  receives 
written  notice  from  the  contracting  officer 
that  use  of  the  item  is  terminated.  The  limi¬ 
tation  of  rental  to  75  percent  of  the  agreed 
value  shall  apply  to  the  total  of  all  rental 
due  under  this  paragraph  4.  A  failure  to 
agree  as  to  the  value  of  an  item  of  equip¬ 
ment  shall  be  deemed  to  be  a  dispute  within 
the  meaning  of  the  article  of  the  contract 
entitled  "Disputes.” 

5.  Transportation.  Inbound  transportation 
of  equipment,  f.o.b.  cars  from  the  original 
point  of  shipment  to  the  jobsite,  and  out¬ 
bound  return  transportation  of  shipment 
f.o.b.  cars  to  the  original  point  of  shipment 
or  to  another  destination  selected  by  the 
contractor  at  equal  or  less  distance  from  the 
jobsite,  shall  be  at  the  expense  of  the  Gov¬ 
ernment,  subject  to  the  following  condi¬ 
tions: 

(a)  Limitation  on  return  transportation. 
The  Government  shall  not  bear  any  ex¬ 
pense  for  outbound  return  transportation  in 
excess  of  the  amount  paid  for  inbound 
transportation  to  the  jobsite,  except  addi¬ 
tional  amounts  representing  or  equivalent 
to  increase  in  freight  rates  applicable  to  the 
route  to  the  original  point  of  shipment. 

(b)  Limitation  on  long  distance  transpor¬ 
tation.  Transportation  over  a  distance  in 
excess  of  500  miles  shall  be  subject  to  the 
approval  of  the  contracting  officer. 

(c)  Transportation  by  other  than  common 
carrier.  The  expense  borne  by  the  Govern¬ 
ment  hereunder  for  transportation  by  a 
method  other  than  common  carrier  shall  be 
the  actual  expense  of  such  transportation  as 
shown  by  evidence  satisfactory  to  the  con¬ 
tracting  officer. 

Cd)  Loading  and  unloading.  Only  such 
costs  of  loading  and  unloading  equipment  as 
are  incurred  at  the  Jobsite  shall  be  borne  by 
the  Government. 

(e)  Equipment  not  in  required  condition. 
The  Government  shall  not  bear  the  expense 
of  transportation  of  any  item  of  equipment 
which  arrives  at  the  job  in  a  condition 
which  does  not  fulfill  the  requirements  of 
paragraph  6(a)  and  which  is  not  placed  in 
the  condition  required  under  paragraph  6(a) 
by  the  contractor  at  the  contractor's  ex¬ 
pense  within  a  reasonable  time. 

6.  Condition  of  equipment— (a)  Condition 
on  delivery.  The  equipment  shall,  on  deliv¬ 
ery  at  the  jobsite,  be  in  good  operating  con¬ 
dition  to  render  efficient,  economical,  and 
continuous  service,  and  shall  be  equipped 
with  necessary  and  required  safety  devices 
according  to  ICC  regulations  and  other  ap¬ 
plicable  Federal  and  State  laws.  Each  item 
of  the  equipment  shall  have  been  registered 
by  the  contractor  at  the  contractor’s  own 
expense  with  all  Federal,  State,  and  local 
authorities  requiring  registration,  and  regis¬ 
tration  plates  or  other  evidence  of  registra¬ 
tion  shall  be  displayed  in  accordance  with 
the  requirements  of  the  registering  author¬ 
ity:  the  cost  of  subsequent  registration  shall 
als<*  be  borne  by  the  contractor.  If  any  item 
of  equipment  on  arrival  at  the  jobsite  is  not 
in  the  condition  required  by  this  paragraph, 
its  use  on  the  work  shall  not  be  permitted, 
unless  and  until  it  is  piaced  in  the  condition 
required  by  this  paragraph,  at  the  contrac¬ 
tor’s  expense  and  within  a  reasonable  time. 
If  any  such  item  is  not  placed  in  the  condi¬ 
tion  required  by  this  paragraph  within  a 
reasonable  time,  the  contracting  officer  may 
reject  the  item  and  require  its  removal  from 
the  jobsite,  and  in  that  event  the  Govern¬ 


ment  shall  not  be  liable  for  rental,  transpor¬ 
tation.  or  any  other  expense  in  connection 
with  such  item. 

(b)  Condition  on  the  job.  Equipment  ac¬ 
cepted  by  DOE  shall  be  maintained  by  the 
contractor  in  the  condition  required  for  its 
operation  until  use  of  the  equipment  is  ter¬ 
minated  by  the  contracting  officer.  Mainte¬ 
nance  and  repair  required  to  keep  accepted 
equipment  in  such  condition  during  such 
time  and  replacement  (at  the  agreed  value 
set  forth  in  the  initial  inspection  report,  less 
depreciation)  of  accepted  equipment  lost  or 
destroyed  during  such  time,  shall  be  at  the 
expense  of  the  Government  unless  such 
maintenance,  repair,  or  replacement  is  made 
necessary  by  loss  or  damage  covered  by  any 
policy  of  insurance  (or  sclf-insurance),  or 
caused  by  willful  misconduct  or  lack  of  good 
faith  on  the  part  of  the  contractor’s  man¬ 
agerial  personnel,  or  is  made  necessary  by 
defects  not  reasonably  ascertainable  on  ini¬ 
tial  Inspection  of  DOE. 

(c)  Condition  on  termination.  Upon  termi¬ 
nation  by  DOE  of  the  use  of  any  item  of 
equipment,  the  item  shall  be  returned  by 
DOE  to  the  contractor  at  the  Jobsite  in  as 
good  condition  as  when  received  by  DOE  (as 
shown  by  the  initial  inspection  report)  lets 
normal  wear  and  tear,  except  for  any  loss  or 
damage  which  is  due  to  willful  misconduct 
or  lack  of  good  faith  on  the  part  of  the  con¬ 
tractor’s  managerial  personnel,  or  defects 
not  reasonably  ascertainable  on  initial  in¬ 
spection  by  DOE,  or  which  is  covered  by 
any  policy  of  insurance  (or  self-insurance). 
If  the  Inspection  report  to  be  made  immedi¬ 
ately  prilor  to  the  scheduled  return  ship¬ 
ment  of  an  item  of  equipment  discloses  the 
necessity  for  repairs  or  replacement  the  cost 
of  which  is  the  responsibility  of  the  Govern¬ 
ment  under  this  paragraph.  DOE  may  at  its 
election  either  (1)  effect  such  repairs  or  re¬ 
placements  or  (2)  allow  the  contractor  the 
agreed  estimated  reasonable  cost  of  such  re¬ 
pairs  (or  the  agreed  value  set  forth  in  the 
initial  inspection  report,  less  depreciation,  if 
replacement  is  required),  and  a  sum  in  lieu 
of  rental  for  the  time  estimated  by  the  con¬ 
tracting  officer  to  be  necessary  for  such  re¬ 
pairs.  Failure  to  agree  as  to  the  estimated 
reasonable  cost  of  affecting  such  repairs  or 
replacement  under  (3)  above,  shall  be 
deemed  to  be  a  dispute  within  the  meaning 
of  the  article  of  the  contract  entitled  “Dis¬ 
putes.” 

(d)  Inspection.  For  the  purpose  of  estab¬ 
lishing  the  condition  of  the  equipment,  each 
item  of  equipment  shall  be  Inspected,  tested 
and  inventoried  by  representatives  of  DOE 
and  at  the  contractor's  option,  together 
with  representatives  of  the  contractor,  prior 
to  its  acceptance  by  DOE  and  also  immedi¬ 
ately  prior  to  scheduled  return  shipment. 
The  results  of  such  inspections  and  tests, 
and  the  inventories  compiled,  shall  be  incor¬ 
porated  in  reports  submitted  to  the  contrac¬ 
tor  arid  to  the  contracting  officer.  For  any 
item  of  equipment  which  the  contractor  has 
failed  to  inspect,  test,  and  inventory,  or  has 
failed  to  report  as  provided  herein,  the  con¬ 
tractor  agrees  that  the  report  submitted 
hereunder  by  a  representative  of  DOE  shall 
be  conclusive  evidence  of  the  condition  as  of 
the  date  of  inspection. 

(e)  Excessive  repairs.  The  contracting  offi¬ 
cer  may  deduct  from  payments  otherwise 
due  the  contractor  any  amounts  previously 
allowed  the  contractor  under  this  agree¬ 
ment  for  repairs  made  at  the  Government’s 
expense  which  the  contracting  officer  finds 
to  have  been  in  excess  of  the  requirements 
of  this  agreement. 


7.  Protection  of  equipment— steps  to  be 
taken  in  event  of  loss,  (a)  The  contractor 
shall  take  all  reasonable  and  necessary  pre¬ 
cautions  to  safeguard  and  protect  the  equip¬ 
ment.  Any  loss  of  or  damage  to  the  extent 
that  such  loss  or  damage  is  required  to  be 
covered  by  insurance  under  paragraph  3(d) 
of  this  agreement. 

Note— When  paragraph  3(d)  of  the  agree¬ 
ment  provides  that  rental  rates  do  not  in¬ 
clude  any  factor  representing  the  cost  of  in¬ 
surance  or  self  insurance  covering  loss  of  or 
damage  to  the  equipment  during  rental  pe¬ 
riods.  the  following  paragraph  (a)  shall  be 
used: 

“(a)  The  contractor  shall  take  all  reason¬ 
able  and  necessary  precautions  to  safeguard 
and  protect  the  equipment.  Any  loss  or 
damage  to  the  equipment  will  be  at  the  con¬ 
tractor’s  risk  to  the  extent  that  such  loss  or 
damage  is  covered  by  any  policy  of  insur¬ 
ance  (or  self-insurance).” 

(b)  Upon  the  happening  of  any  loss  or 
damage  which  is  at  the  risk  of  the  Govern¬ 
ment  under  this  agreement,  the  contractor 
shall  immediately  notify  the  contracting  of¬ 
ficer  of  the  occasion  and  extent  thereof, 
shall  at  the  contracting  officer’s  request 
effect  an  assignment  and  subrogation  in 
favor  of  the  Government  of  all  the  contrac¬ 
tor’s  rights  and  claims  (except  those  against 
the  Government)  arising  out  of  any  such 
loss  or  damage,  shall,  if  required  by  the  con¬ 
tracting  officer,  authorize  representatives  of 
the  Government  to  settle  or  prosecute  to 
final  Judgment  any  such  claims,  and  shall 
furnish  to  the  Government  on  request  all 
reasonable  assistance  in  obtaining  recovery. 

8.  Liquidation  of  indebtedness.  The  con¬ 
tractor  warrants  full  and  complete  title  and 
right  to  possession  of  all  the  equipment, 
subject  only  to  those  liens,  encumbrances  or 
claims  to  title  or  possession  securing  the  in¬ 
debtedness  detailed  on  Schedule  1.  Part  2. 
The  contractor  agrees  to  apply  such  portion 
of  the  rental  payment  hereunder  as  may  be 
necessary  for  the  prompt  discharge  of  such 
indebtedness.  If  at  any  time  any  person 
holding  a  lien,  encumbrance,  or  claim 
against  any  item  of  equipment  shall  submit 
to  the  DOE  evidence  that  the  contractor  Is 
not  discharging  the  indebtedness  secuied 
thereby  in  accordance  with  the  terms  under 
which  the  indebtedness  is  payable  or  dis¬ 
chargeable,  DOE  shall  have  the  right  upon 
thr  ee  days’s  written  notice  to  the  contractor 
to  impound  such  part  of  the  unpaid  rental 
hereunder,  as  DOE  in  its  sole  discretion 
deems  necessary,  until  the  rights  of  the  con¬ 
tractor  and  any  such  person  are  determined 
and  all  just  and  proper  claims  of  such  per¬ 
sons  are  satisfied:  Provided,  that  nothing 
contained  in  this  paragraph  shall  be  con¬ 
strued  to  pay  to  such  person  any  sum  not 
required  to  be  paid  by  the  terms  under 
which  the  indebtedness  was  incurred  or  to 
pay  any  sum  prior  to  the  time  it  becomes 
due. 

9.  Taxes.  Unless  otherwise  directed  by  the 
contracting  officer  under  the  article  of  the 
contract  entitiled  “State  and  Local  Taxes,” 
the  contractor  shall  at  the  contractor’s  own 
expense  pay  and  discharge  any  and  all  taxes 
levied  upon  any  item  of  the  equipment. 
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Schedule  1 

PART  I—  ITEMS  AND  RENTAL  RATES 

Item  No.  Item  description 

(equipment  No.; 
type  of  equipment; 
serial  No.; 
manufacturer;  year 
of  model;  original 
point  of  shipment; 
etc.) 


Description  of  any  insurance 
coverage  for  loss  cr 

damage  to  equipment '  Item  rente!  rates 


(Continue.  If  necessary,  on  reverse  side  or  on 
separate  sheets.) 

‘Attach  certified  copy  of  insurance  policy. 

PART  2— LIENS,  ENCUMBRANCES  AND  CLAIMS 

The  following  is  a  complete  and  correct  statement 
of  the  amount  or  amounts  of  any  all  indebtedness 
secured  by  liens  or  other  encumbrances  of  any 
nature,  legal  or  equitable,  which  are  held  by  any 
person,  firm  or  corporation  against  the  equip¬ 
ment,  items  Nos.  1  through - . 


(Contractor) 
By - - - 


(Title) 

Item  No.  Name  and  address  of 

present 
creditorQOS 


Present  unpaid 

balance  Amounts  and  date  of 

future 

paymentsQCS 


(Continue,  if  necessary,  on  the  reverse  side  or  on 

separate  sheets.) 

§  9-16.E902-3  Outline  of  agreement  for 
rental  of  third  party-owned  construc¬ 
tion  equipment. 

Norr  —This  form  of  agreement  is  for  use 
where  a  DOE  prime  cost  type  construction 
contractor  rents  construction  equipment 
(without  operator)  from  a  third  party. 

This  agreement,  made  and  entered  into 
this - day  of - ,  19 - ,  by  and  be¬ 
tween - (herinafter  called  the 

“lessor”)  and - (hereinafter  called 

the  “lessee  '). 

Witnesseth: 

Whereas,  the  lessee  has  entered  into  a 
contract,  dated  .  (herein¬ 

after  called  the  “construction  contract”), 
with  the  United  States  of  America  (herein¬ 
after  called  the  “Government”),  represent¬ 
ed  by  the  U.S.  Department  of  Energy  her¬ 
einafter  called  "DOE"),  for  the  performance 
of  certain  construction  work  in  connection 

with  the  construction  .  at 

. ..;  and 

Whereas,  the  lessor  is  the  owner  of  cer¬ 
tain  construction  plant  and  equipment  (her¬ 
einafter  called  the  “equipment”),  listed  on 
the  attached  Schedule  1  attached  to  and 
made  &  part  of  this  agreement;  and 

Whereas,  the  lessee  desires  to  rent  the 
equipment  for  use  in  performing  the  con¬ 
struction  contract; 

Now,  therefore,  in  consideration  of  the 
mutual  covenants  and  conditions  herein  set 
forth,  it  is  agreed  as  follows: 


Article  I— equipment  rented.  The  lessor 
agrees  to  furnish  for  use  by  the  lessee  in  the 
performance  of  the  construction  contract 
the  equipment  itemized  in  Schedule  1  at 
time  specified  as  follows: 

Each  Item  of  the  equipment  shall  be  clear¬ 
ly  marked  with  the  Identification  number 
assigned  to  it  on  Schedule  1.  The  lessor  and 
the  lessee  may  fiom  time  to  time  amend 
Schedule  1  by  deleting  or  adding  items. 

Article  II— Payments.  Payments  shall  be 
made  by  the  lessee  to  the  lessor  at  monthly 
intervals  on  Invoices  rendered  by  the  lessor 
for 

(a)  Rental.  Rental  of  equipment,  for 
rental  periods  determined  in  accordance 
with  the  article  entitied  “Rental  Period” 
ar.a  at  the  rates  set  forth  in  Schedule  1  ap¬ 
plied  in  accordance  with  the  article  entitled 
"Application  of  Rates.” 

(b)  Transportation.  Transportation  of 
equipment  in  accordance  with  the  article 
entitled  “Transportation.” 

(c)  Repair.  Maintenance,  repair,  and  re¬ 
placement  of  equipment  to  the  extent  pro¬ 
vided  in  the  articles  entitled  "Conditions  of 
Equipment”  ai  d  "Protection  of  Equip¬ 
ment — Steps  to  be  Taken  in  Event  of  Loss.” 

Article  III— Application  of  rates.  The  rates 
set  forth  in  Schedule  1  shall  be  applied  in 
accordance  with  the  following  rules: 

(a)  Basis  of  rates.  Rates  are  based  upon 
one  shift  of  8  hours  per  day,  40  hours  per 
week,  or  176  hours  per  month  (30  consecu¬ 
tive  days). 

(b)  Apportionment  of  rates.  The  monthly 
rate  and  its  pro  rata  shall  apply  to  ail  rental 
periods  of  1  month  or  more.  The  weekly 
rate  and  its  pro  rata  shall  apply  to  all  rental 
periods  of  1  week  or  more  up  to  1  month. 
The  daily  rate  and  its  pro  rata  shall  apply 
to  all  rental  periods  up  to  1  week. 

(c)  Overtime.  If  the  equipment  is  rented 
by  the  day,  the  rale  for  overtime  is  one-six¬ 
teenth  (  Vi«  >  of  the  daily  rale  for  each  hour 
of  use  in  any  day  in  excess  of  8  hours;  if  it  is 
rented  by  the  week,  the  rate  for  overtime  is 
one-eightieth  (1/80)  of  the  weekly  rate  for 
each  hour  ol  use  in  any  week  in  excess  of  40 
hours;  and  if  it  is  rented  by  the  month,  the 
overtime  rule  is  one-three  hundred  and 
fifty-second  (Visa)  of  the  monthly  rate  for 
each  hour  of  use  In  excess  of  176  hours  in 
any  one  30  consecutive-day  period. 

(d)  Insurance.  Rental  rates  include  the 
cost  of  insurance  or  self  Insurance  covering 
loss  of  cr  damage  to  the  equipment  during 
rental  periods  as  Indicated  in  schedule  1  and 
copy  of  policy  attached.  The  lessor  agrees  to 
maintain  this  insurance  coverage  for  loss  or 
damage  to  the  equipment  during  the  entire 
term  of  this  agreement. 

Nor  e. — When  rates  dc  not  Include  the  coat 
of  insurance  or  self  insurance,  substitute 
the  following  paragraph; 

“Rental  rates  do  not  include  any  factor 
representing  the  cost  cf  insurance  or  self-in- 
surar.ee  covering  loss  of  or  damage  to  the 
equipment  during  rental  periods.” 

Article  IV— Rental  period.  The  rental 
period  for  which  rental  is  payable  for  an 
Item  cf  equipment  shall  conxtst  of  a  base 
period,  be«'’in*ng  upon  the  date  stipulated 
in  a  written  notice  from  the  lessee  to  the 
lessor  that,  the  lessee  has  accepted  the  item 
of  equipment  at  the  Jobsite,  and  ending 
upon  date  stipulated  in  a  written  notice 
from  the  lessee  to  the  lessor  that  use  of  the 
Item  of  equipment  is  terminated,  subject  to 
the  following  additions,  deductions,  and 
conditions. 

(a)  In-transit  time.  There  shall  be  added 
to  the  base  period  (1)  the  actual  ln-transit 


time  of  Lnbound  transportation  from  the 
point  of  shipment  to  the  Jobsite,  not  exceed¬ 
ing  the  time  required  for  such  transporta¬ 
tion  by  commercial  carrier  via  the  most  ex¬ 
peditious  routing  available,  of  any  item  of 
equipment  subsequently  accepted  by  the 
lessee,  and  (2)  the  actual  ln-transit  time  of 
outbound  return  transportation  from  the 
Jobsite  to  the  original  point  of  Inbound  ship¬ 
ment,  or  other  destination  at  equal  or  less 
distance  from  the  Jobsite,  not  exceeding  the 
time  required  for  such  transportation  by 
commercial  carrier  via  the  most  expeditious 
routing  available,  of  any  Item  of  equipment 
whose  use  has  been  terminated  by  the 
lessee. 

(b)  Trial  period.  If  initial  Inspection  by 
the  lessee  discloses  that  the  condition  of  an 
item  of  equipment  is  doubtful.  It  will  not  be 
accepted  by  the  lessee  without  a  trial  period 
of  operation  to  prove  such  item  upon  terms 
and  conditions  agreed  upon  by  the  lessor 
and  the  lessee  and  approved  by  DOE.  If  the 
equipment  is  found  unacceptable  in  the  trial 
period,  no  rental,  transportation,  or  other 
expenses  will  be  due  the  lessor. 

<c)  Delay  due  to  repairs.  (1)  The  time  re¬ 
quired  for  repair  of  equipment  shall  be  de¬ 
ducted  from  the  base  period  If  such  repair  is 
necessitated  by  willful  misconduct  or  lack  of 
good  faith  on  the  part  of  the  lessor,  if  an  in¬ 
dividual,  or  the  partners  or  corporate  offi¬ 
cers  of  the  lessor,  or  a  supervising  represen¬ 
tative  of  the  lessor,  or  made  necessary  by 
defects  not  reasonable  ascertainable  on  ini¬ 
tial  irspection  by  the  lessee. 

(2)  If  arrangements  are  made  for  the 
lesser  to  repair  an  Item  of  equipment,  the 
withdrawal  of  such  item  from  work  for  nec¬ 
essary  repairs  (due  to  causes  other  than 
those  mentioned  in  the  preceding  para¬ 
graph)  subsequent  to  acceptance  of  the  item 
by  the  It;- see  shall  not  interrupt  the  run- 
of  the  base  period  unless  the  lessee  or 
DOE  finds  that  due  diligence  in  effecting 
the  repairs  or  in  returning  the  Item  to  use 
has  not  been  exercised.  In  the  latter  event 
the  time  iound  to  have  been  excessive  shall 
be  deducted  from  the  base  period. 

(d)  Tima  for  repairs  on  termination.  In 
the  event  the  lessee  in  accordance  with  the 
artidf  c  titled  “Condition  of  Equipment” 
elects  to  »Uid  repair  or  replacement  of  an 
item  of  equipment  prior  to  scheduled  return 
shipment  of  the  item,  the  time  required  for 
f’ch  rv>-  !r  or  replacement  shall  be  added  to 
the  ba.e  period. 

Artii  le  V— Transportation.  Inbound  trans- 
por ration  of  equipment,  f.o  b.  cars  frem  the 
origin,  i  point  of  shipment  to  the  Jobsite, 
aid  outbound  return  transportation  of 
equipment  f.o.b.  cars  to  the  original  point  of 
shipmeni  cr  to  another  destination  selected 
by  the  i°.^or  at  equal  or  less  distance  from 
the  jobsite,  hall  be  at  the  expense  of  the 
lessee,  rob  vet  io  the  following  conditions: 

(a)  Ltm  ration  on  return  transportation. 
The  lessee  shall  not  bear  any  expense  for 
outbound  return  transportation  in  excess  of 
the  amount  paid  for  Inbound  transportation 
to  the  j  twite,  except  additional  amounts 
approved  by  DOE  representing  or  equiv¬ 
alent  to  Jm :  >  ase  in  freight  rates  applicable 
to  the  route  to  the  original  point  of  ship¬ 
ment. 

(b)  Limitation  on  long  distance  transpor¬ 
tation.  Transportation  over  a  distance  In 
excess  of  500  miles  shall  be  subject  to  the 
approval  of  the  lessee  and  DOE. 

(c)  Transportation  by  other  than  common 
carrier.  The  expense  borne  by  the  lessee 
hereunder  for  transportation  by  a  method 
other  than  common  carrier  shall  be  the 
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actual  expense  of  such  transportation  as 
shown  by  evidence  satisfactory  to  the  lessee 
and  DOE,  but  shall  in  no  case  exceed  the 
amount  which  would  be  paid  for  such  trans¬ 
portation  by  a  suitable  and  available 
common  carrier  unless  otherwise  authorized 
by  the  lessee  and  DOE. 

(d)  Loading  and  unloading.  Only  such 
costs  of  loading  and  unloading  equipment  as 
pre  incurred  at  the  Job  site  shall  be  borne  by 
the  lessee. 

(e)  Equipment  not  in  required  condition. 
The  lessee  shall  not  bear  the  expense  of 
transportation  of  any  item  of  equipment 
which  arrives  at  the  job  site  in  a  condition 
which  does  not  fulfill  the  requirements  of 
the  article  entitled  “Condition  of  equip¬ 
ment”  and  which  is  not  placed  in  the  condi¬ 
tion  required  under  that  article  by  the 
lessor  at  the  lessor's  expense  within  a  rea¬ 
sonable  time. 

Article  VI— Condition  of  equipment— (a) 
Condition  on  delivery.  The  equipment  shall, 
on  delivery  at  the  job  site,  be  in  good  oper¬ 
ating  condition  to  render  efficient,  economi¬ 
cal  and  continuous  service  and  shall  be 
equipped  with  necessary  and  required  safety 
devices  according  to  ICC  regulations  and 
other  applicable  Federal  and  State  laws. 
Each  item  of  the  equipment  shall  have  been 
registered  by  the  lessor  at  the  lessor’s  own 
expense  with  all  Federal,  State,  and  local 
authorities  requiring  registration,  and  regis¬ 
tration  plates  on  other  evidence  of  registra¬ 
tion  shall  be  displayed  in  accordance  with 
the  requirements  of  the  registering  author¬ 
ity.  The  cost  of  subsequent  registration 
shall  also  be  borne  by  the  lessor.  If  any  item 
of  equipment  on  arrival  at  the  job  site  is  not 
in  the  condition  required  by  this  paragraph, 
its  use  on  the  work  shall  not  be  permitted 
unless  and  until  it  is  placed  in  the  condition 
required  by  this  paragraph  at  the  lessor’s 
expense  and  within  a  reasonable  time.  If 
any  such  item  is  not  placed  in  the  condition 
required  by  this  paragraph  within  a  reason¬ 
able  time  the  lessee  may  reject  the  item  and 
require  its  removal  from  the  job  site,  and  in 
that  event,  the  lessee  shall  not  be  liable  for 
rental,  transportation,  or  any  other  expense 
in  connection  with  such  item. 

(b)  Condition  on  the  job.  Maintenance 
and  repair  necessary  to  keep  accepted  equip¬ 
ment  in  the  condition  required  for  its  oper¬ 
ation  until  use  of  the  equipment  is  termi¬ 
nated  by  the  lessee,  and  replacement  (at  the 
value  agreed  upon  by  the  lessor  and  the 
lessee  with  the  approval  of  DOE  at  or  prior 
to  the  time  of  acceptance  by  the  lessee  and 
set  forth  in  the  initial  inspection  report,  less 
depreciation)  of  accepted  equipment  lost  or 
destroyed  during  such  time,  shall  be  at  the 
expense  of  the  lessee.  Except,  however,  such 
maintenance,  repair,  or  replacement  will  not 
be  at  the  expense  of  the  lessee.  Except, 
however,  such  maintenance,  repair,  or  re¬ 
placement  will  not  be  at  the  expense  of  the 
lessee  if  it  is  made  necessary  by  loss  or 
damage  covered  by  any  policy  of  insurance 
(or  self-insurance),  or  caused  by  willful  mis¬ 
conduct  or  lack  of  good  faith  on  the  part  of 
the  lessor,  if  an  individual,  or  the  partners 
or  corporate  officers  of  the  lessor,  of  a  su¬ 
pervising  representative  of  the  lessor,  or  is 
made  necessary  by  defects  not  reasonbly  as¬ 
certainable  on  initial  inspection  by  the 
lessee. 

(c)  Condition  on  termination.  Upon  termi¬ 
nation  by  the  lessee  of  the  use  of  any  item 
of  equipment,  the  item  shall  be  returned  by 
the  lessee  to  the  lessor  at  the  jobsite  in  as 
good  condition  as  when  received  by  the 
lessee  (as  shown  by  the  initial  inspection 


report),  less  normal  wear  and  tear,  except 
for  any  loss  or  damage  which  is  due  to  will¬ 
ful  misconduct  or  lack  of  good  faith  on  the 
part  of  the  lessor,  if  an  individual,  or  the 
partners  or  corporate  officers  of  the  lessor 
or  a  supervising  representative  of  the  lessor, 
or  defects  not  reasonably  ascertainable  on 
initial  inspection  by  the  lessee,  or  which  is 
covered  by  any  policy  of  insurance  (or  self- 
insurance).  If  the  inspection  report  to  be 
made  immediately  prior  to  the  scheduled 
return  shipment  of  an  item  of  equipment 
discloses  the  necessity  for  repairs  or  replace¬ 
ments  the  cost  of  which  is  the  responsibility 
of  the  lessee  under  this  paragraph,  the 
lessee  may,  at  its  election,  either  (1)  effect 
such  repairs  or  replacements,  or  (2)  with  the 
approval  of  DOE,  allow  the  lessor  the 
agreed  estimated  reasonable  cost  of  such  re¬ 
pairs  (or  the  agreed  value  less  depreciation, 
if  replacement  i3  required),  and  a  sum  in 
lieu  of  rental  for  the  time  estimated  by  the 
lessee  to  be  necessary  for  such  repairs. 

(d)  Inspection.  For  the  purpose  of  estab¬ 
lishing  the  condition  of  the  equipment,  each 
item  of  equipment  shall  be  inspected,  tested, 
and  inventoried  by  representatives  of  the 
lessee  and,  at  the  lessor’s  option,  together 
with  representatives  of  the  lessor  (and  of 
DOE,  if  DOE  so  elects),  prior  to  its  accep¬ 
tance  by  the  lessee  and  immediately  prior  to 
scheduled  return  shipment.  The  results  of 
such  inspections  and  tests,  and  the  inven¬ 
tories  compiled,  shall  be  incorporated  in  re¬ 
ports  submitted  to  the  lessor  and  to  the 
lessee  (and  to  DOE  if  DOE  so  requires).  For 
any  item  of  equipment  which  the  lesser  has 
failed  to  inspect,  test,  and  inventory,  or  has 
failed  to  report  as  provided  herein,  the 
lessor  agrees  that  the  report  submitted 
hereunder  by  a  representative  of  the  lessee 
shall  be  conclusive  evidence  of  the  condition 
as  of  the  date  of  inspection. 

(e)  Excessive  repairs.  DOE  may  require 
the  lessee  to  deduct  from  payments  other¬ 
wise  due  the  lessor  any  amounts  previously 
allowed  the  lessor  under  this  agreement  for 
repairs  made  at  the  lessee's  expense  which 
DOE  finds  to  have  been  in  excess  of  the  re¬ 
quirements  of  this  agreement. 

Article  VII— Protection  of  equipment: 
Steps  to  be  taken  in  event  of  loss,  (a)  The 
lessee  shall  take  all  reasonable  and  neces¬ 
sary  precautions  to  safeguard  and  protect 
the  equipment.  Any  loss  of  or  damage  to  the 
equipment  will  be  at  the  lessor’s  risk  to  the 
extent  that  such  loss  or  damage  is  required 
to  be  covered  by  insurance  under  Article 
111(d)  of  this  agreement. 

Note.— When  Article  111(d)  of  the  agree¬ 
ment  provides  that  rental  rates  do  not  in¬ 
clude  any  factor  representing  the  cost  of  in¬ 
surance  or  self-insurance  covering  loss  of  or 
damage  to  the  equipment  during  rental  pe¬ 
riods,  the  following  paragraph  (a)  shall  be 
used: 

“(a)  The  lessee  shall  take  all  reasonable 
and  necessary  precautions  to  safeguard  and 
protect  the  equipment.  Any  loss  of  or 
damage  to  the  equipment  will  be  at  the  les¬ 
sor's  risk  to  the  extent  that  such  loss  or 
damage  is  covered  by  any  policy  of  insur¬ 
ance  (or  self-insurance).” 

(b)  Upon  the  happening  of  any  loss  or 
damage  which  is  at  the  risk  of  the  lessee 
under  this  agreement,  the  lessee  shall  im¬ 
mediately  notify  the  lessor  of  the  occasion 
and  extent  thereof,  and  the  lessor  shall 
thereupon,  at  the  lessee's  request  effect  an 
assignment  and  subrogation  in  favor  of  the 
lessee  or  the  Government  of  all  the  lessor’s 
rights  and  claims  (except  those  against  the 


lessee  or  the  Government)  arising  out  of 
any  such  loss  or  damage,  shall,  if  required 
by  the  lessee  or  the  Government,  authorize 
representatives  of  the  lessee  or  the  Govern¬ 
ment  to  settle  or  prosecute  to  final  judg¬ 
ment  any  such  claims,  and  shall  furnish  to 
the  lessee  or  the  Government  on  request  all 
reasonable  assistance  in  obtaining  recovery. 

Article  VIII— Liquidation  of  indebtedness. 
The  lessor  warrants  full  and  complete  title 
and  right  to  possession  of  all  the  equipment, 
subject  only  to  those  liens,  encumbrances  or 
claims  to  title  or  possession  securing  the  in¬ 
debtedness  detailed  on  Schedule  1,  Part  2. 
The  lessor  agrees  to  apply  such  portion  of 
the  rental  payable  hereunder  as  may  be  nec¬ 
essary  for  the  prompt  discharge  of  such  in¬ 
debtedness.  If  at  any  time  any  person  hold¬ 
ing  a  lien,  encumbrance,  or  claim  against 
any  item  of  the  equipment  shall  submit  to 
the  lessee  evidence  that  the  lessor  is  not  dis¬ 
charging  the  indebtedness  secured  thereby 
in  accordance  with  the  terms  under  which 
the  indebtedness  is  payable  or  discharge- 
able,  the  lessee  shall  have  the  right  upon 
three  days’  written  notice  to  the  lessor  to 
impound  such  part  of  the  unpaid  rental 
hereunder  as  the  lessee,  with  the  approval 
of  DOE,  deems  necessary  until  the  rights  of 
the  lessor  and  any  such  person  are  deter¬ 
mined  and  all  just  and  proper  claims  of  such 
person  are  satisfied:  Provided,  That  nothing 
contained  in  this  paragraph  shall  be  con¬ 
strued  to  require  the  lessor  to  pay  to  such 
person  any  sum  not  required  to  be  paid  by 
the  terms  under  which  the  indebtedness  was 
incurred  or  to  pay  any  sum  prior  to  the  time 
it  becomes  due. 

Article  IX— Taxes.  Unless  otherwise  di¬ 
rected  by  DOE,  the  lessor  shall  at  the  les¬ 
sor's  own  expense  pay  and  discharge  any 
and  all  taxes  levied  upon  any  item  of  equip¬ 
ment. 

Article  X— Examination  of  records.  Insert 
article  in  accordance  with  §  9-7.103-3. 

Article  XI— Covenant  against  contingent 
fees.  Insert  article  in  accordance  with  FFR 
1-1.503. 

Article  XII— Renegotiation.  Insert  con¬ 
tract  article  set  forth  in  §9-7.102.51  if  the 
agreement  is  subject  to  the  Renegotiation 
Act  of  1951,  as  amended. 

Article  XIII— Definition.  As  used  herein 
the  term  “DOE”  means  the  U.S.  Depart¬ 
ment  of  Energy  or  any  duly  authorized  rep¬ 
resentative  thereof,  including  the  Contract¬ 
ing  Officer  under  the  construction  contract. 

In  witness  whereof,  the  lessor  and  the 
lessee  have  executed  this  agreement  as  of 
the  day  and  year  above  written. 

Lessor: 

By . 


(Title) 

Lessee: 

By . 


(Title) 

Schedule  1 

PART  1—  ITEMS  AND  RENTAL  RATES 

Item  No.  Item  description 

(equipment  No.: 
type  of  equipment; 
serial  No.; 
manufacturer;  year 
of  model;  original 
point  of  shipment; 
etc.). 
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PART  i— ITEMS  AKB  RENTAL  RATES 


Description  of  any 
insurance  coverage 
for  loss  or  damage 

tc  equipment 1  Item  rental  rates 


(Continue,  if  necessary,  on  reverse  side  or  on 
separate  sheets) 


Drive  sprockets . . 

General  condition  of  motor - ... 

Hoist  drum  gear _ 

Cao  lock  holds ... - - - - 

Boom  hoist,  brake  facing . 

Boom  hoist  brake  holds _ _ 

Boom  hoist  brake  lining .... _ .... 

Shows  signs  of  oil  consumption ... 

Boom  hoist  clutch . 

Hoist  brake  holds . . . 

Remarks ... _ _ _ _ _ 


PART  9- 17 — TXT  RAG?.  DIN  ARY  CONTRACTUAL 
ACTION  TO  FACILITATE  THE  NATIONAL  DE¬ 
FENSE 

Sec. 

Subpart  9-17.1 — General 

9-17.101  Authority. 

9-17.102  General  authority. 

9-17.103  Types  of  action. 

9-17.105  Reports. 


PAET  2— LIENS,  ENCUMBRANCES  AND  CLAIMS 

The  following  is  a  complete  ard  correct  statement 
of  the  amount  or  amounts  of  any  and  ail  indebt¬ 
edness  secured  by  liens  or  other  encumbrances  of 
any  nature,  legal  or  equitable,  which  are  held  by 
any  person,  firm  or  corporation  stf^lnst  the  equip¬ 
ment,  items  numbered  1  through 


Lessor: 

By - 


(Title) 


Item  No.  Name  and  address  of 

present  creditor 


1  Attach  certified  copy  of  insurance  policy. 

Present  unpaid  balance 

Amounts  and  dates 
of  future  payments 

(Continue,  if  necessary,  on  reverse  side  or  on 
separate  sheets.) 


§9-16.5002-4  Outline  of  inspection  report 
of  equipment 

(a)  Inspection  report  for  cranes,  draglines,  etc. 

Code  No _  License  No _ 

Description . . . . . . . ..... 


(Attachments  listed  on  reverse  side.) 

Date  arid  time  of  arrival . 

Via . . . . . . 

Owner's  name  and  address . 

Mctor  N  a _ _ _ _ _ _ _ 

Serial. .  Year 

manufactured 

Other  rertinent  Nos . . . 

Size . .  Type . 

No.  of 

cylinders .....  Horsepower- 

Type  power —  Lifting 

capacity..— 

Manufacturer ...» _ — . . 

Address . 

Shipping  weight . . 

Cost  new  — — _ — . . 

Present  valuation  est* _ — _ ................. _ _ 

Estimated  cost  to  place  in  good  operating 

condition  ’. _ — _ _ _ _ 

Cra  wler  trends . . . 

Boom  hoist  shaft  arid  bearings  — . 

Adjustments  remaining . . 

Main  drive  chain  or  gear _ _ ............... 

Crawler  tread  pins...— ........... _ ........ _ .... 

Main  driving  pinion . 

Crawler  frame . . . . 

Mam  clutch— — . 


■Attach  an  explanation  of  the  valuation  estimate. 
’Attach  an  explanation  of  the  major  and  minor 
repairs  needed. 


At  time  of  inspection,  equipment  was - in  good 

operating  condition.  In  our  opinion,  the  valuation 

of  4 - placed  upon  this  equipment  is - fair 

and  reasonable.  We  mutually  agree  upon  a  valu¬ 
ation  of  $ - . 

(Signed)  — . . . — 

(Inspector) 

(Signed)  . . . . . . . 

(Inspector) 

(b)  Give  complete  description  of  all  attachments, 
spare  parts,  etc. 

Clamshell  Bvckxt 

Make _ _  Model . 

Serial .  Size - - —  Type  . - 

Number  of 

teeth _ _ _  Number  of 

sheaves _ ... 

Condition  of  '  heaves _ _ _ 

Condition  of  sheave  shafts  upper _ _ _ 

Condition  of  sheaves  lower . . . 

Condition  of  sheave  shafts  lower . . . 

Condition  of  center  shaft . 

Condition  of  center  shaft  castings . . . 

Condition  of  arm  pins . 

Condition  of  teeth _ _ _ _ _ _ 

Condition  of  bucket  general _ _ _ _ _ ... 


Drag  Bucket 

Condition  of  teeth - - - - - — . 

Condition  of  cham . . . . . 

Condition  of  sheave _ _ _ _ _ _ _ 

General  Condition  . . . . . .  . . 

Fair  lead  sheaves . . — . . . . 

Shovel  Attachments 

Condition  boom . —....— . . 

Dipper  stick _ _ — .... ...» . . 

Crowd  gears . . . . . . 

Sheaves . . . . . . 

Bucket  latch _ — _ _ _ _ 

Number  teeth . . . . . . ....„ . 

Condition  teeth ...» . . . . . . . 

Pins  and.  bushings . . . . 

Back  Hoe 

Condition 

boom _ _  Length _ _ 

Dipper  stick  . . . . . . . . 

Crowd  gears _ _ _ _ _ _ _ _ _ 

Buckets — ZZZ. !!ZZ !!!— 

Bucket  latch _ _ _ _ ........  . . . 

Number  teeth . . . . . 

Conditions  of  teeth . . . . . . . . . .  . . . 

Pins  and  bushings _ _ _ _ _ _ _ _ 

Miscellaneous  attachments,  such  as— Hydraulic 
Control  System,  Air  System  I  ght  Plants.  Start¬ 
ing  Motor.  Give  full  description,  numbers,  condi¬ 
tion  tool3,  etc. 


Unit 

transferred 

to . . ...  Date .... 


Scbport  9-17.2 — R«qv*it»  for  cociroetuof  od]uttm»nt 

9-17.204  Standards  for  deciding  cases. 

9-1 7.2G  4-50  General. 

9-17.204-51  Cases  of  special  management 
consideration. 

9-17.204-  52  Cases  of  contractual  fairness. 
9-17.207  Requests  by  contractors. 
9-17.207-1  Piling  requests. 

9- 17.207-2  Form  of  request. 

9-17.207-50  Ptcx  edure  for  handling  cases. 
9-17  208  Processing  cases. 

9-17.208-3  Disposition. 

9-17.208-4  Records. 

9-17.208-50  Proceedings  before  the  Con¬ 
tract  Adjustment  Board. 

9- 17.208-51  Intra-agency  coordination. 

Subport  9-17.3— RaikSvul  rowers 

9-17.004  Records. 

Subpart  9- 1 7.4 — Rrro:d»  of  Itqvtiii  and 
Dhpotifions 

9- 17.402  Final  records. 

Subport  9  17.1 — General 

§  9  -17.101  Authority. 

(a)  Pursuant  to  Public  Law  85-804, 
and  Executive  Order  No.  10789,  as 
amended  the  DOE,  for  functions 
transfer!  ed  from  ERDA,  Department 
of  the  Interior,  Department  of  Com¬ 
merce  and  the  Navy,  has  been  autho¬ 
rized  to  exercise  the  authority  pro¬ 
vided  for  in  the  Act.  This  authority, 
which  expands  ordinary  contracting 
authority,  enables  it  to  achieve  pro¬ 
curement  objectives  and  pursue  policy 
goals  which  otherwise  might  be  unat¬ 
tained.  The  authority  of  the  Act,  the 
Executive  order,  and  these  regulations 
establish  no  rights  in  any  party  out¬ 
side  the  agency  and  the  exercise  of  au¬ 
thority  is  wholly  discretionary  with 
the  agency. 

(b)  The  authority  vested  in  the  Sec¬ 
retary  by  the  Act  and  the  Executive 
Older,  as  amended,  is  delegated  to: 

(1)  The  senior  procurement  official. 
Headquarters:  Provided,  that  such  del¬ 
egation  does  net  Include  authority  to 
deny  relief  in  contractual  fairness 
cases  as  defined  in  §9-17.204-52,  and 
by  the  senior  procurement  official. 
Headquarters,  to  heads  of  procuring 
activities  with  respect  to  contractual 
fairness  cases  only  (not  to  exceed 
$50,000),  provided  that  such  delega¬ 
tion  does  not  include  authority  to 
deny  relief. 

(2)  The  Board  of  Contract  Appeals 
(which  for  the  purpose  of  this  part  is 
designated  as  a  Contract  Adjustment 
Board)  with  respect  to  contractual 
fairness  cases  as  defined  in  §  9-17.204- 
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52,  and  such  other  matters  as  may  be 
referred  to  the  Board  by  the  senior 
procurement  official.  Headquarters,  or 
designee. 

(c)  The  delegations  of  authority  in 
paragraph  (b)  of  this  section  are  sub¬ 
ject  to  the  limitations  in  FPR  1- 
17.205-1  and,  in  the  case  of  contrac¬ 
tual  fairness  cases  under  $50,000,  also 
of  FPR  1-17.205-2.  The  delegation  of 
authority  to  the  heads  of  procuring 
activities  may  not  be  redelegated. 

§  9-17.102  General  authority. 

(a)  The  authority  may  be  used  only 
when  there  exist  the  following  two 
conditions  pertaining  directly  to  the 
interests  of  national  defense: 

(1)  The  agency  is  exercising  a  func¬ 
tion  in  connection  with  the  national 
defense;  and 

(2)  The  agency  finds  that  the  use  of 
the  authority  will  facilitate  the  na¬ 
tional  defense. 

(b)  The  basis  for  satisfying  the  con¬ 
dition  in  paragraph  (a)  (2)  of  this  sec¬ 
tion  is  a  determination  that  the  use  of 
the  authority  under  the  Act  will: 

(1)  Effect  the  accomplishment  or  im¬ 
plementation  of  an  important  procure¬ 
ment  objective  or  policy  goal  of  the 
agency;  or 

(2)  Provide  fair  and  equitable  treat¬ 
ment  by  the  agency  to  persons  directly 
or  indirectly  involved  in  procurement 
or  other  contract  activities  by  the 
agency. 

(d)  If  a  determination  is  made  pursu¬ 
ant  to  §  9-17.102(b),  the  required  statu¬ 
tory  finding  that  the  use  of  the  au¬ 
thority  will  facilitate  the  national  de¬ 
fense  is  conclusively  established  with¬ 
out  need  for  further  consideration. 

§  9-17.103  Types  of 'action. 

The  three  types  of  actions  under 
FPR  1-17.103  are  classified  as  follows 
for  agency  purposes: 

(a)  Cases  of  special  management 
consideration;  and 

(b)  Cases  of  contractual  fairness. 

§  9-17.105  Reports. 

The  senior  procurement  official  or 
designee  is  responsible  for  preparing 
the  annual  report  to  the  Congress  re¬ 
quired  by  FPR  1-17.105. 

Subpart  9-17.2 — Request*  for  Contractual 
Adjustment 

§  9-17.204  Standards  for  deciding  cases. 

§9-17.204-50  General. 

(a)  The  types  of  situations  identified 
in  FPR  1-17.204  are  divided  into  cases 
requiring  special  management  consid¬ 
eration  and  cases  giving  rise  to  ques¬ 
tions  of  contractual  fairness. 

(b)  The  authority  under  the  Act  may 
be  exercised  to  accomplish  or  imple¬ 
ment  important  procurement  objec¬ 
tives  or  policy  goals  of  the  agency 
when  ordinary  means  are  deemed  to 


be  lacking  or  inadequate.  In  cases  of 
special  management  consideration,  the 
authority  is  action,  the  authority  is  a 
management  tool  available  for  use  as 
the  need  requires. 

(c)  The  procurement  mission  of  the 
agency  requires  a  firm  policy  of  fair 
and  equitable  treatment  by  the  agency 
of  contractors,  subcontractors,  ven¬ 
dors,  suppliers,  consultants,  and  all 
others  who  directly  or  indirectly,  per¬ 
form  services  for  or  furnish  material 
or  capacity  to  the  agency.  In  contrac¬ 
tual  fairness  cases,  exercise  of  the  au¬ 
thority  under  the  Act  is  proper  when 
the  normal  administrative  means  for 
the  agency  to  assure  fair  and  equitable 
treatment  to  those  involved  in  its  pro¬ 
curement  or  other  contract  activities 
are  inadequate. 

(d)  All  requests  for  use  of  authority 
under  the  Act  shall  be  decided  as  ex¬ 
peditiously  as  possible  and  in  accor¬ 
dance  with  applicable  policy  and  pro¬ 
cedural  standards  in  this  part. 

§9-17.204-51  Cases  of  special  manage¬ 
ment  consideration. 

(a)  These  are  cases  concerned  with 
facilitating  the  national  defense 
through  the  accomplishment  of  an  im¬ 
portant  procurement  objective  or 
policy  goal  of  the  agency.  Such  cases 
include  the  amendment  of  contracts 
under  FPR  l-17.204-2(a),  advance  pay¬ 
ments,  and  the  exercise  of  residual 
powers  under  FPR  1-17.3.  In  addition 
to  amendments  without  consideration 
in  essentiality  cases,  examples  of  cases 
for  special  management  consideration 
are: 

(1)  Transfer  of  agency  property, 

(2)  Special  terms  and  conditions 
such  as  indemnification  or  wage  stabi¬ 
lization  agreements  in  contracts,  and 

(3)  Resolution  of  problems  arising 
out  of  relationships  between  a  prime 
contractor  and  its  subcontractors,  ven¬ 
dors,  suppliers,  and  consultants. 

(b)  The  exercise  of  the  authority  in 
cases  of  special  management  consider¬ 
ation  may  immediately  concern 
anyone  directly  or  indirectly  involved 
in  procurement  or  other  contract  ac¬ 
tivities  of  the  agency,  including  prime 
contractors,  subcontractors,  vendors, 
suppliers,  and  consultants. 

§9-17.204-52  Cases  of  contractual  fair¬ 
ness. 

These  are  cases  concerned  with  fa¬ 
cilitating  the  national  defense  through 
fair  and  equitable  treatment  by  the 
agency  of  its  prime  contractor,  and  of 
its  subcontractors,  vendors,  suppliers, 
consultants,  and  other  persons  directly 
or  indirectly  involved  in  procurement 
or  other  contract  activities  of  the 
agency.  Such  cases  include: 

(a)  Correction  or  mitigation  of  the 
effects  of  a  mistake  in  a  prime  con¬ 
tract  of  the  agency  (FPR  1-17.204-3): 

(b)  Formalizing  informal  commit¬ 
ments  (FPR  1-17.204-4);  and 


(c)  Adjustments  in  contracts  based 
on  agency  action  (FPR  l-17.204-2(b)). 

§  9-17.207  Requests  by  contractors. 

§  9-17.207-1  Filing  requests. 

A  request  for  use  of  the  authority 
may  be  made  by  any  party  who  per¬ 
forms  services  for  or  furnished  materi¬ 
al  or  facilities  to  the  agency,  either  di¬ 
rectly  or  indirectly.  The  request  shall 
be  filed  in  quintuplicate  with  the  cog¬ 
nizant  head  of  the  procuring  activity 
or  designee.  If  such  filing  is  impracti¬ 
cal,  requests  will  be  deemed  to  be 
properly  filed  if  filed  with  the  senior 
procurement  official,  Headquarters,  or 
designee. 

§  9-17.207-2  Form  of  requests. 

In  addition  to  the  requirements  of 
FPR  1-17.207-2,  if  the  request  is  by  a 
subcontractor,  vendor,  supplier,  or 
consultant  under  a  agency  prime  con¬ 
tract,  a  copy  of  the  request  by  the  re¬ 
questing  party  to  the  prime  contractor 
for  a  statement  of  his  position  with  re¬ 
spect  to  the  proposed  use  of  authority 
under  the  Act  and  a  copy  of  his  reply, 
if  available,  shall  also  be  filed  with  the 
head  of  the  procuring  activity  or  des¬ 
ignee.  Ail  possibilities  for  disposition 
of  any  claim  between  the  prime  con¬ 
tractor  and  the  party  requesting  relief 
should  be  exhausted  prior  to  request¬ 
ing  the  use  of  the  authority  under  the 
Act.  In  instances  where  the  possibili¬ 
ties  for  disposition  have  not  been  ex¬ 
hausted,  the  matter  will  be  referred  to 
the  prime  contractor  for  consider¬ 
ation. 

§  9-17.207-50  Procedure  for  handling 
cases. 

(a)  Special  management  consider¬ 
ation  cases: 

(1)  All  requests  for  the  exercise  of 
authority  under  the  Act  in  cases  of 
special  management  consideration 
shall  be  referred  to  the  senior  procure¬ 
ment  official  headquarters  or  designee 
for  consideration  provided  that  re¬ 
quests  under  $50,000  may  be  referred 
by  the  senior  procurement  official. 
Headquarters,  or  designee  to  the  cog¬ 
nizant  head  of  the  procuring  activity 
for  disposition. 

(b)  Cases  of  contractual  fairness: 

(1)  Requests  for  use  of  the  authority 
under  the  Act  in  cases  of  contractual 
fairness  (not  to  exceed  $50,000)  shall 
be  referred  to  the  head  of  the  procur¬ 
ing  activity  having  cognizance  over  the 
contract  or  subcontract  involved,  or  in 
the  case  of  Headquarters  contracts, 
the  senior  procurement  official,  Head¬ 
quarters,  or  designee. 

(2)  Thereupon,  steps  shall  be  taken 
to  ascertain  promptly  whether  or  not 
the  request  contains  the  information 
called  for  under  §9-17.207-2  and  if  it 
does  not,  additional  information 
needed  to  cure  the  deficiency  shall  be 
requested  from  the  person  requesting 
relief. 


FEDERAL  REGISTER,  VOL.  43,  NO.  73— FRIDAY,  APRIL  14,  1978 


15980 


PROPOSED  RULES 


(3)  Where  a  request  cannot  be  re¬ 
solved  by  the  head  of  a  procuring  ac¬ 
tivity  solely  because  the  request  for 
relief  is  in  excess  of  $50,000,  he  shall 
forward  the  request  to  the  senior  pro¬ 
curement  official,  Headquarters,  or 
designee  with  his  recommendation. 

(4)  In  the  event  the  resolution  pro¬ 
posed  by  the  head  of  the  procuring  ac¬ 
tivity  or  designee  is  unacceptable  to 
the  person  making  the  request,  it  shall 
be  referred  to  the  Board  of  Contract 
Appeals  (acting  in  its  capacity  as  a 
Contract  Adjustment  Board)  for  dispo¬ 
sition  in  accordance  with  this  part. 

(c)  The  senior  procurement  official, 
headquarters,  or  designee  or  head  of 
the  procuring  activity  may,  in  their 
discretion,  refer  requests  at  any  time 
to  the  Board  of  Contract  Appeals 
(acting  in  its  capacity  as  a  Contract 
Adjustment  Board). 

§  9-17.208  Processing  cases. 

(a)  When  submitting  cases  for  con¬ 
sideration  by  the  senior  procurement 
official,  Headquarters,  or  designee, 
heads  of  procuring  activities  shall 
submit  four  copies  of  the  following 
along  with  the  cases: 

(1)  The  contractor’s  request  in  the 
form  described  in  FPR  1-17.207-2, 

(2)  The  preliminary  record  required 
by  FPR  1-17.207-3, 

(3)  The  facts  and  evidence  described 
in  FPR  1-17.207-4,  unless  the  senior 
procurement  official,  Headquarters, 
shall  approve  their  omission,  and 

(4)  The  recommended  course  of 
action. 

(b)  Cases  within  the  jurisdiction  of 
the  Board  of  Contract  Appeals  (acting 
in  its  capacity  as  a  Contract  Adjust¬ 
ment  Board)  shall  be  submitted  direct¬ 
ly  to  the  Board,  and  the  submission 
shall  include  the  data  described  in 
paragraph  (a)  of  this  section. 

§  9-17.208-3  Disposition. 

Subject  to  FPR  l-17.208-3(b)  and 
applicable  security  regulations,  in 
cases  of  special  management  consider¬ 
ation  where  the  authority  is  used  and 
in  all  cases  of  contractual  fairness. 
Memoranda  of  Decision  shall  be  avail¬ 
able  for  public  inspection. 

§  9-17.208-4  Records. 

Heads  of  procuring  activities,  the 
senior  procurement  official  Headquar¬ 
ters,  or  designee  and  the  Chairman  of 
the  Board  of  Contract  Appeals  (acting 
in  its  capacity  as  a  Contract  Adjust¬ 
ment  Board)  shall  maintain  the  re¬ 
cords  required  by  FPR  1-17.208-4  for 
each  case  handled  within  their  respec¬ 
tive  areas  of  authority. 

§  9-17.208-50  Proceedings  before  the  Con¬ 
tract  Adjustment  Board. 

(a)  When  a  case  is  to  be  decided  by 
the  Contract  Adjustment  Board,  the 
CAB  shall  proceed  in  the  same  general 


manner  as  when  it  presides  as  the 
Board  of  Contract  Appeals  with  re¬ 
spect  to  cases  before  it  under  the  au¬ 
thority  of  10  CFR  Part  703.  Any  party 
directly  affected  by  a  request  for  the 
exercise  of  authority  under  the  Act 
shall  be  entitled  to  a  hearing  by  the 
CAB  of  the  same  general  character  as 
the  Board  of  Contract  Appeals  pro¬ 
vides  parties  in  a  10  CFR  Part  703  pro¬ 
ceeding.  The  CAB  shall  make  its  deci¬ 
sion  on  the  record,  prepare  a  Memo¬ 
randum  of  Decision  as  provided  in 
FPR  1-17.208-3,  and  thereupon  trans¬ 
mit  it  to  all  parties  to  the  proceeding. 

(b)  Whenever  a  case  is  before  the 
Board  of  Contract  Appeals  under  the 
authority  of  10  CFR  Part  703  and  it 
appears  that  the  case  is  one  of  con¬ 
tractual  fairness  under  §  9-17.204-52, 
the  Board  may  continue  to  hear  and 
decide  the  case  as  a  Contract  Adjust¬ 
ment  Board  with  or  without  sending  it 
to  the  head  of  the  cognizant  procuring 
activity  for  consideration,  depending 
on  the  particular  circumstances  and 
the  requirement  of  fair  and  equitable 
treatment  of  all  parties  concerned: 
Provided,  that  whenever  a  case  is 
based  on  a  request  for  use  of  the  au¬ 
thority  under  the  Act,  it  shall  be 
placed  on  the  CAB’S  docket  for  such 
cases. 

§  9-17208-.51  Intra-agency  coordination. 

When  a  request  for  use  of  authority 
under  the  Act  involves  issues  relating 
to  both  special  management  consider¬ 
ation  and  contractual  fairness,  the 
handling  of  the  request  shall  be  co¬ 
ordinated  by  the  senior  procurement 
official.  Headquarters,  or  designee  and 
the  Chairman,  Board  of  Contract  Ap¬ 
peals  and  Adjustments,  provided  that 
the  senior  procurement  official,  Head¬ 
quarters,  or  designee  shall  have  the 
option  of  acting  first  on  the  request. 
After  the  senior  procurement  official, 
Headquarters,  or  designee  acts  upon 
the  request,  the  request  may  still  be 
regarded  as  a  case  of  contractual  fair¬ 
ness  and  handled  accordingly. 

Subpart  9-17.3 — Residual  Powers 

§  9-17.304  Records. 

The  senior  procurement  official. 
Headquarters,  or  designee  shall  retain 
a  copy  of  the  memorandum  required 
by  FPR  l-17.303(a). 

Subpart  9-17.4— Records  of  Requests  and 
Dispositions 

§  9-17.402  Final  records. 

Heads  of  procuring  activities,  the 
senior  procurement  official,  Headquar¬ 
ters,  or  designee  and  the  Chairman, 
Board  of  Contract  Appeals  (acting  in 
its  capacity  as  a  Contract  Adjustment 
Board)  shall  prepare  the  final  record 
described  in  FPR  1017.402  for  each 
case  handled  within  their  respective 
areas  of  authority. 


PART  9-18— PROCUREMENT  OF 
CONSTRUCTION 

Sec. 

9-18.000  Scope  of  part. 

Subpart  9-18.1 — Ganaral  Provisions 

9-18.102-1  General. 

9-18.107  Specifications. 

9-18.111  Concurrent  firm  fixed-price  and 
cost-type  construction  contracts. 

9-18.112  Construction  contracts  with 
design  architect-engineers. 

Subpart  9-18.2 — Formal  Advertising 

9-18.203-1  Preparation  of  invitations  for 
bids. 

9-18.205  Prebid  conferences. 

Subport  9-18.3 — Negotiations 

9-18.303  Price  negotiation  policies  and  pro¬ 
cedures. 

9-18.306-2  Cost-reimbursement  type  letter 
contracts. 

9-18.306-3  Selection  of  a  cost-reimburse¬ 
ment  type  contractor. 

9-18.306-50  Preparation  for  negotiation  ar¬ 
chitect-engineer  and  cost-plus-a-fixed 
fee  construction  contracts. 

9-18.307  Negotiations. 

Subpart  9-18.8— Buy  American  Act 

9-18.600  Scope. 

9-18.602-1  General. 

9-18.606  Violations  of  Buy  American  Act 
provisions  in  construction  contracts. 

9-18.650  Excepted  supplies  to  be  used  in 
the  construction,  alteration,  or  repair  of 
any  public  work. 

Subpart  9-18.7 — Labor  Standards  far  Contracts 
Involving  Construction 

9-18.700  Scope  of  subpart. 

9-18.701  Applicability. 

9-18.701-50  General. 

9-18.701-51  Noncoverage  (Davis-Bacon  and 
Copeland  Acts.) 

9-18.701-52  Administrative  controls  and 
criteria  for  application  of  the  Davis- 
Bacon  Act  in  operational  or  mainte¬ 
nance  activities. 

9-18.702  Statutory  and  regulatory  require¬ 
ments. 

9-18.702-50  Department  of  Labor  approval. 

9-18.704  Wage  determinations. 

9-18.704-3  Procedure  for  requesting  deter¬ 
minations. 

9-18.704-50  Use  and  duration  of  wage  de¬ 
terminations. 

9-18.705  Administration  and  enforcement. 

9-18.705-50  Responsibilities. 

9-18.750  Decisions  and  other  guides  in  dif¬ 
ficult  areas. 

9-18.750-1  General. 

9-18.750-2  Specific  examples. 

Subparl  9- 1 8.8 — Inspection  and  Accaptanca 

9-18.800  Scope  of  subpart. 

9-18.802-1  Construction  contracts. 

Subpart  9- 18  JO — Rantal  of  Construction  Equipment 

9-18.5000  Scope  of  subpart. 

9-18.5001  General  policy. 

9-18.5002  Rental  of  contractor-owned 
equipment. 

9-18.5002-1  Rental  agreements. 

9-18.5002-2  Rental  period. 

9-18.5002-3  Rental  rates. 

9-18.5002-4  Application  of  rates. 

9-18.5002-5  Insurance. 

9-18.5002-6  Rental  limitation. 

9-18.5002-7  Record  of  negotiation. 
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9-18.5002-8  Responsibility  for  repair  and 
replacement. 

9-18.5002-9  Equipment  condition  and  in¬ 
spection. 

9-18.5003  Rental  of  third-party-owned 
equipment. 

9-18.5003-1  Rental  agreement. 

9-18.5003-2  Rental  rates. 

9-18.5003-3  Insurance. 

9-18.5003  -4  Option  to  purchase  equipment. 

Authority:  Title  V,  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  Adminis¬ 
trative  Procedures  Act,  as  amended  (5  U.S.C. 
551,  et.  seq.) 

§  9-18.000  Scope  of  part. 

This  part  implements  and  supple¬ 
ments  the  contracting  procedures  pe¬ 
culiar  to  construction  contracts  set 
forth  in  FPR  Part  1-18  and  also  sets 
forth  related  DOE  requirements  for 
architect-engineer  service  contracts. 

Subpart  9-18.1 — General  Provision* 

§  9-18.102-1  General. 

See  also  §  9-1.705-3. 

§  9-18.107  Specifications. 

In  accordance  with  publication  enti¬ 
tled,  “General  Design  Criteria,”  as 
Issued  by  the  Office  of  Facilities  and 
Construction  Management  shall  be 
complied  with  in  the  preparation  of 
specifications  for  construction  work. 
§9-18.111  Concurrent  firm  fixed-price 
and  cost-type  construction  contracts. 
See  §  9-1.5407(g). 

§9-18.112  Construction  contracts  with 
design  architect-engineer. 

See  §  9-1. 5407(g). 

Subpart  9-18.2 — Formal  Advertising 

§  9-18.203-1  Preparation  of  invitations  for 
bids. 

The  following  procedure  shall  be  fol¬ 
lowed  in  furnishing  copies  of  construc¬ 
tions  plans  and  specifications: 

(a)  On  all  invitations,  plans  and 
specifications  will  be  available  on  re¬ 
quest  to  all  prospective  bidders,  in¬ 
cluding  general  contractors,  subcon¬ 
tractors,  and  material  and  equipment 
suppliers.  Where  the  cost  of  reproduc¬ 
tion  is  $10  or  more,  the  charge  shall  be 
a  minimum  of  $10  and  subject  to  a 
maximum  of  $25,  depending  upon  the 
size  of  the  project  and  the  number  of 
drawings  and  the  volume  of  specifica¬ 
tions  involved.  Where  the  cost  of  re¬ 
production  is  less  than  $10,  the  head 
of  the  procuring  activity  has  authority 
to  make  distribution  at  cost  of  repro¬ 
duction,  or  free  of  charge,  as  a  particu¬ 
lar  situation  dictates. 

(b)  No  refund  for  the  return  of  plans 
and  specifications  will  be  made  except 
when  the  invitation  is  canceled  or  no 
award  is  made  under  the  invitation. 
Under  such  circumstances,  refund  or 
payments  will  be  made  upon  return  of 
the  plans  and  specifications  in  good 
condition  to  the  issuing  office. 

(c)  Plans  and  specifications  will  be 
issued  without  charge  to  such  organi¬ 


zations  as  The  Associated  General 
Contractors  of  America,  American 
Road  Builders’  Association,  Dodge  Re¬ 
ports,  Blue  Reports,  Brown’s  Letters, 
Inc.,  builders  and  contractors  ex¬ 
changes  in  the  locality  in  which  the 
project  is  to  be  constructed,  and 
others  that  maintain  public  plan  dis¬ 
play  rooms. 

(d)  Payments  received  for  plans  and 
specifications  shall  be  handled  in  ac¬ 
cordance  with  the  regulations  pre¬ 
scribed  by  the  General  Accounting 
Office  in  sections  3020-10  and  3030  of 
Title  7  of  GAO  Manual  for  Guidance 
of  Federal  Agencies. 

(e)  If  the  contracting  officer  desires 
to  have  the  architect-engineer  handle 
the  furnishing  of  plans  and  specifica¬ 
tions  and  payments  therefor,  the  invi¬ 
tation  for  bids  should  so  state,  and  the 
architect-engineer  contract  should 
provide  the  manner  in  which  the  re¬ 
ceipts  are  to  be  handled,  generally  as  a 
credit  to  the  contract. 

(f)  No  charge  will  be  made  to  origi¬ 
nal  receivers  of  plans  and  specifica¬ 
tions  for  revised  sheets  of  drawings 
and  revised  pages  to  specifications 
which  are  issued  by  amendments  to  in¬ 
vitations. 

(g)  Plans  and  specifications  may  be 
furnished  to  other  applicants  not 
having  a  legitimate  interest  therein  in 
a  manner  determined  by  a  head  of  a 
procuring  activity. 

(h)  Plans  and  specifications  may  be 
issued  in  complete  sets  only,  or  in  com¬ 
plete  sets  and  parts  of  sets,  as  the 
head  of  the  procuring  activity  deter¬ 
mines  to  be  best.  If  less  than  complete 
sets  of  plans  and  specifications  are 
issued,  the  distribution  should  be 
based  on  an  applicant’s  request  for 
specific  pages  and  drawing  sheets. 

(i)  Contracting  offices  should  con¬ 
trol  the  number  of  copies  of  plans  and 
specifications  to  be  made  available  to 
any  firm,  consistent  with  the  type  of 
firm,  the  amount  of  charge,  and  re¬ 
quirements  of  the  project. 

§  9-18.205  Prebid  conferences. 

See  also  §  9-1.353. 

Subpart  9-18.3 — Negotiation* 

§  9-18.303  Price  negotiation  policies  and 
procedures. 

See  also  Subpart  9-1.50,  §9-3.405-5, 
and  9-3.800. 

§9-18.306-2  Cost-reimbursement  type 
letter  contracts. 

(c)  Conclusion  of  negotiations.  Ar¬ 
chitect-engineer  letter  contracts 
should  also  include  the  basis  for  deter¬ 
mining  the  fee,  which  establishes  the 
possible  range  of  fees  for  the  work. 

§  9-18.306-3  Selection  of  a  cost-reimburse¬ 
ment  type  contractor. 

See  Part  9-3.805. 
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§  9-18.306-50  Preparation  for  negotia¬ 
tion — architect-engineer  and  cost-plus- 
a-fixed-fee  construction  contracts. 

(a)  General  Before  attempting  to 
negotiate  a  contract,  the  following  in¬ 
formation  should  be  prepared: 

(1)  Description  of  the  work.  A  suffi¬ 
ciently  detailed  description  and  cost 
estimate  of  the  work  should  be  pro¬ 
vided  to  permit  and  evaluation  of  ser¬ 
vices  to  be  performed  by  the  various 
participants  and  the  degree  of  com¬ 
plexity  of  its  principal  components. 
When  A-E  contracts  are  fixed  price 
the  information  as  to  the  work  should 
be  in  more  detail  and  on  a  firmer 
basis,  particularly  as  to  estimated 
costs,  than  for  a  CPFF  contract.  The 
estimated  cost  of  the  component  items 
(including  the  costs  of  material  and 
equipment  furnished  by  DOE)  and 
their  descriptions,  insofar  as  available, 
should  be  included  as  follows: 

(1)  Major  buildings  and  other  struc¬ 
tures  for  which  complete  designs  and 
specifications  are  to  be  prepared  by 
the  architect-engineer,  including 
number  and  cost  of  each  type,  with  as 
much  information  as  is  available 
(within  security  requirements)  as  to 
the  functional  requirements  for  such 
structures. 

(ii)  Major  utilities,  including  classifi¬ 
cations  and  costs  in  as  much  detail  as 
practicable. 

(iii)  Special  equipment  to  be  pro¬ 
cured  by  the  operating  contractor, 
construction  contractor,  or  architect- 
engineer,  or  furnished  by  DOE. 

(iv)  Special  equipment  to  be  desig¬ 
nated  by  the  architect-engineer. 

(v)  Special  equipment  to  be  installed 
by  the  construction  contractor. 

(2)  Estimated  cost  and  time  for  com¬ 
pletion.  A  statement  should  be  pro¬ 
vided  indicating  total  estimated  cost  of 
the  work  exclusive  of  the  construction 
contractor’s  fee,  and  to  the  extent 
available,  identifying  labor,  material, 
and  indirect  costs,  and  any  amount  in¬ 
cluded  for  contingencies;  estimated 
cost  of  architect-engineer  services;  and 
the  estimated  time  of  completion  of 
design  or  construction  work  with  an 
explanation  of  the  basis  for  establish¬ 
ing  the  completion  schedules. 

(b)  Extent  of  services— (1)  Architect- 
engineer  contracts.  A  written  state¬ 
ment  should  be  prepared  which  gives 
the  extent  to  which  the  services  of  the 
architect-engineer  include  any  of  the 
services  set  forth  below. 

(i)  Title  I— Provide  the  necessary  to¬ 
pographical  and  other  field  surveys, 
test  borings,  and  other  subsurface  in¬ 
vestigations;  prepare  preliminary  stud¬ 
ies,  sketches,  layout  plans,  and  outline 
specifications;  and  prepare  reports  in¬ 
cluding  estimates  of  cost  of  the  pro¬ 
posed  project  and  of  all  structures, 
utilities,  and  appurtenances  thereto. 

(ii)  Title  II— Provide  complete  design 
of  the  work  including  preparation  of 
all  required  preliminary  and  final 
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working  drawings,  specifications,  esti¬ 
mates,  and  contract  documents;  and 
assist  in  securing,  analyzing,  and  eval¬ 
uating  bids  or  proposals  for  construc¬ 
tion;  and  consult  with  DOE  on  all 
questions  arising  in  connection  with 
the  services  performed  by  the  archi¬ 
tect-engineer. 

(iii)  Title  III— Provide  complete  ar¬ 
chitect-engineer  supervision  and  in¬ 
spection  of  construction  under  the  di¬ 
rection  of  a  responsible  representative, 
check  shop  drawings,  and  furnish 
record  drawings  to  show  construction 
has  actually  been  accomplished. 

(iv)  Process  design.  Process  design 
normally  requires  the  preparation  of 
flow  diagrams  showing  each  operating 
step  to  perform  the  process;  material 
and  heat  balances  where  required;  de¬ 
termination  of  the  nature,  capacity 
and  design  characteristics  of  produc¬ 
tion  equipment;  the  general  design  of 
connecting  flow  lines  to  handle  the 
calculated  rates  of  product  and  by¬ 
product  flow;  and  schematic  layouts. 

(v)  Procurement  of  materials  and 
equipment.  (Describe  fully.) 

(vi)  Other  special  services.  (Describe 
fully.) 

(2)  Cost-plus-a-fixed-fee  construction 
contracts.  See  also  FPR  1-18.306-2. 

(3)  Cost-plus-a-fixed-fee  engineer- 
constructor  contracts.  A  written  state¬ 
ment  should  be  prepared  which  gives 
the  extent  to  which  the  services  of  the 
contractor  cover  the  services  set  forth 
in  subparagraphs  (1)  and  (2)  of  this 
paragraph. 

(4)  Procurement  of  special  equip¬ 
ment.  Contracts  for  procurement  ser¬ 
vices  only  are  rarely  used.  Procure¬ 
ment  of  special  equipment  is  generally 
contracted  for  in  conjunction  with 
CPFF  contracts  for  construction,  oper¬ 
ating,  or  architect-engineer  services.  In 
special  situations,  procurement  of 
other  equipment  and  construction  ma¬ 
terials  is  also  contracted  for  in  con¬ 
junction  with  CPFF  contracts  for  op¬ 
erating  or  architect-engineer  services. 
The  description  of  procurement  ser¬ 
vices  in  subdivision  (ii)  of  this  subpara¬ 
graph  is  applicable  to  all  of  these 
cases. 

(i)  Special  equipment  is  equipment 
for  which  the  purchase  price  is  of  such 
a  magnitude  compared  to  the  cost  of 
installation  as  to  improperly  reflect 
the  amount  of  technical  direction  and 
management  effort  required  of  the 
contractor.  The  determination  of  spe¬ 
cific  items  of  equipment  in  this  catego¬ 
ry  requires  application  of  judgment 
and  careful  study  of  the  circumstances 
involved  for  each  project.  This  catego¬ 
ry  of  equipment  would  generally  in¬ 
clude  items  such  as: 

(A)  Major  items  of  prefabricated 
process  or  research  equipment. 

(B)  Major  items  of  preassembled 
equipment  such  as  packaged  boilers, 
generators,  machine  tools,  and  large 
electrical  equipment.  In  some  cases  it 


would  also  include  special  apparatus 
or  devices  such  as  reactor  vessels  and 
reactor  charging  machines. 

(ii)  Description  of  procurement  ser¬ 
vices:  Procurement  as  herein  consid¬ 
ered  is  an  activity  involving  judgment, 
knowledge,  and  experience  relating  to 
the  manufacture,  use  or  application  of 
the  article  or  process  to  be  purchased. 
It  may  include  the  development  or  lo¬ 
cation  of  sources  of  supply,  and  gener¬ 
ally  includes  preparation  of  bidding 
documents,  solicitation  of  proposals, 
analysis  of  proposals  received  (includ¬ 
ing  where  necessary  technical  and 
sometimes  complicated  evaluation  of 
performance  characteristics  of  the 
equipment  of  different  manufactur¬ 
ers),  inspection  at  manufacturer’s 
plant  as  distinguished  from  inspection 
supplied  under  title  III  services  of  an 
architect-engineer  contract,  and  evalu¬ 
ation  of  producing  capacities  to  meet 
required  delivery.  Procurement  in¬ 
cludes  necessary  coordination  with 
participating  contractors  and  DOE  for 
especially  designed  equipment,  general 
and  specific  expediting,  and  special  as¬ 
sistance  to  the  manufacturers  in  help¬ 
ing  to  locate  scarce  materials  and  ma¬ 
chine  tools  and  in  supporting  alloca¬ 
tion  for  critical  materials  where  this  is 
a  necessary  function.  Procurement 
normally  includes  inspection  and  re¬ 
ceiving  upon  delivery  at  the  site  (this 
may  be  a  joint  activity  where  the  pro¬ 
curing  agent  is  not  the  constructor) 
and  payment.  All  onsite  physical  ac¬ 
tivities  after  delivery,  including  un¬ 
loading,  warehousing,  hauling,  and  in¬ 
stallation,  are  considered  a  construc¬ 
tion  activity  and  not  procurement. 

(iii)  Selection  of  procuring  agent:  Co¬ 
ordination,  timing,  and  technical 
know-how  are  important  factors  to  be 
considered  in  the  selection  of  a  procur¬ 
ing  agent.  The  advantages  and  disad¬ 
vantages  of  placing  full  responsibility 
in  one  contractor  for  construction  and 
procurement,  or  split  responsibility 
where  the  procurement  is  placed 
under  a  contract  with  the  architect-en¬ 
gineer  or  operating  contractor,  should 
be  evaluated  in  the  light  of  the  above 
factors. 

§  9-18.307  Negotiations. 

See  also  §  9-3.805. 

Subpart  9-18.6— Buy  American  Act 

§  9-18.600  Scope. 

This  subpart  implements  FPR  Sub¬ 
part  1-18.6. 

§9-18.602-1  General. 

(a)  The  Secretary  may  make  the  de¬ 
termination  required  by  FPR  1- 
18.602-l(a)  and  may  authorize  devi¬ 
ations  described  in  FPR  1-18.603-3. 

(b)  Contracting  officers  may  make 
the  determinations  required  by  FPR 
1-18.602-1  (b)  and  (c). 


§9-18.606  Violations  of  Buy  American 
Act  provisions  in  construction  con¬ 
tracts. 

Contracting  officers  shall  make  a 
complete  written  report  (in  triplicate) 
to  the  Secretary  through  the  senior 
procurement  official.  Headquarters,  of 
each  violation  of  the  Buy  American 
Act  provisions  in  contracts  for  con¬ 
struction.  See  FPR  1-18.606  and  sub¬ 
part  9-1.6. 

§  9-18.650  Excepted  supplies  to  be  used  in 
the  construction,  alteration,  or  repair 
of  any  public  work. 

The  following  list  shall  be  noted  in 
the  specifications: 

Antimony;  Asbestos;  Bauxite;  Chrome  ore 
or  chromite;  Cobalt;  Cork;  Graphite;  Jute 
and  jute  burlaps;  Logs,  veneer,  and  lumber 
from  balsac  greenheart,  lignum  vitae,  ma¬ 
hogany,  and  teak;  Mica;  Nickel;  Rubber, 
crude  and  latex. 

Supbart  9-18.7 — Labor  Standards  for  Contracts 
Involving  Construction 

§9-18.700  Scope  of  subpart. 

This  subpart  serves  to  implement 
and  supplement  FPR  subpart  1-18-7. 

§9-18-701  Applicability. 

§9-18.701-50  General. 

The  requirements  set  forth  in  FPR 
1-18.702  apply  to  construction  con¬ 
tracts.  Although  the  statutes  therein 
referenced  do  not  contain  definitions, 
the  Secretary  of  Labor’s  regulations  in 
29  CFR  5.2  include  definitions,  of 
“contract,”  “building,”  “work,”  “con¬ 
struction,”  "prosecution,”  “comple¬ 
tion,”  “repair,”  “public  building,”  and 
“public  work.”  In  general,  contracts 
are  classifiable  as  being  covered  by  the 
statutes  when  performance  by  the 
contractor  consists  substantially  of 
the  erection  or  assembly  of  new  plants 
(including  laboratory  or  other  building 
or  works),  or  the  alteration  and/or 
repair  including  painting  and  decorat¬ 
ing,  of  new  or  existing  plants.  The  fact 
that  certain  contracts  may  be  entered 
into  without  regard  to  general  statu¬ 
tory  requirements  as  to  advertising  for 
bids  or  proposals,  or  upon  a  cost-type 
basis  or  otherwise,  is  not  determina¬ 
tive  in  the  classification  of  such  con¬ 
tracts,  activities,  construction  projects, 
or  other  work  or  services  performed 
thereunder. 

§9-18.701-51  Noncoverage  (Davis-Bacon 
and  Copeland  Acts.) 

(a)  The  requirments  set  forth  in 
FPR  subpart  1-18.7  in  respect  to  the 
Davis-Bacon  and  Copeland  Acts  do  not 
apply  to  the  following: 

(1)  Contracts,  regardless  of  their 
nature,  not  in  excess  of  $2,000  (Does 
not  apply  to  the  Copeland  Act.)  How¬ 
ever,  no  item  of  work  the  cost  of 
which  is  estimated  to  be  in  excess  of 
$2,000  shall  be  artificially  divided  into 
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portions  less  than  $2,000  for  the  pur¬ 
pose  of  avoiding  the  applicability  of 
the  Davis-Bacon  Act. 

(2)  Contracts  for  furnishing  supplies 
and  equipment,  including  installation, 
where  the  installation  requires  only  an 
incidental  amount  of  work  (as  defined 
in  paragraph  (c)  of  this  section)  that 
would  otherwise  be  considered  con¬ 
struction  alteration  and/or  repair  of  a 
public  building  or  work  (see  §9-18.750- 

2(g)). 

(3)  Contracts  for  servicing  or  mainte¬ 
nance  work  in  an  existing  plant,  in¬ 
cluding  installation  or  movement  of 
machinery  or  other  equipment,  and 
plant  rearrangement,  which  involve 
only  an  incidental  amount  of  work  (as 
defined  In  paragraph  (c)  of  this  sec¬ 
tion)  that  would  otherwise  be  consid¬ 
ered  construction,  alteration  and/or 
repair  (see  §9-18.750-2(g)). 

(4)  Contracts  for  operational  or 
maintenance  activities  (e.g.  produc¬ 
tion,  research  and  development,  or 
community  services,  as  distinguished 
from  contracts  for  construction).  In 
general,  these  are  contracts  where  per¬ 
formance  by  the  contractor  consists 
primarily  of  the  utilization  of  existing 
facilities  and  the  services  of  personnel 
to  produce  materials,  conduct  research 
and  development,  or  provide  communi¬ 
ty-type  services,  and  of  the  use  of  or 
maintenance  of  plant.  However,  the 
classification  of  a  contract  as  a  con¬ 
tract  for  operational  or  maintenance 
activities  does  not  necessarily  mean 
that  all  work  and  activities  at  the  con¬ 
tract  location  are  not  covered,  since  it 
may  be  necessary  to  separate  out  work 
which  should  be  classified  as  covered. 
(See  §9-18.701-52).  As  used  in  connec¬ 
tion  with  “operational  activities,”  the 
term  “produce”  means  to  manufac¬ 
ture,  make,  or  refine  special  nuclear  or 
other  material;  to  separate  material 
from  other  substances  in  which  it  is 
contained;  or  to  make  new  material. 
The  term  “materials”  includes  sup¬ 
plies,  articles,  or  equipment;  the  term 
“research  and  development”  means 
the  same  as  defined  in  the  Atomic 
Energy  Act  of  1954,  as  amended. 

(5)  Contracts  to  be  performed  out¬ 
side  the  United  States  and  the  District 
of  Columbia.  (Does  not  apply  to  the 
Copeland  Act.) 

(6)  Contracts  for  demolition,  except 
when  indispensable  and  preliminary  to 
scheduled  new  construction. 

(7)  Contracts  with  a  State  or  subdivi¬ 
sion  thereof  (although  the  require¬ 
ments  do  not  apply,  and  the  contract 
must  so  provide,  to  a  subcontract 
thereunder  with  a  private  person  or 
firm  which  involves  the  construction, 
alteration,  and/or  repair  of  public 
buildings  or  public  works). 

(8)  Contracts  with  railroads  for  con¬ 
struction  services  to  the  extent  that 
the  services  are  performed  by  railroad 
employees  covered  by  the  Railway 
Labor  Act. 
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(b)  It  should  be  noted,  however,  that 
the  requirements  do  apply  to  work 
performed  by  laborers,  and  mechanics 
employed  by  a  construction  contractor 
or  subcontractor  at  the  site  of  the 
work  under  a  contract  for  the  con¬ 
struction,  alteration  and/or  repair,  in¬ 
cluding  painting  and  decorating  of 
public  buildings  or  public  works, 
which  is  otherwise  subject  to  these 
Acts  whether  or  not  such  work  would 
be  covered  if  it  were  a  separate  con¬ 
tract. 

(c)  As  used  in  paragraph  (a)(2)  and 

(3)  of  this  section,  “an  incidental 
amount  of  work”  is  defined  to  mean 
work  directly  related  to  the  installa¬ 
tion,  movement  or  rearrangement  of 
equipment  or  machinery,  relatively 
small  in  amount,  and  which  does  not 
include  changes  in  a  facility  affecting 
its  architectural  or  structural 
strength,  stability,  safety,  size,  or 
function  as  a  public  work. 

§9-18.701-52  Administrative  controls  and 
criteria  for  application  of  the  Davis- 
Bacon  Act  in  operational  or  mainte¬ 
nance  activities. 

(a)  Particular  contracts  or  work 
items  falling  within  one  or  more  of  the 
following  criteria  normally  will  be 
classified  as  noncovered. 

(1)  Individual  work  items  estimated 
to  cost  $2,000  or  less.  The  total  dollar 
amount  of  the  operating  contract  is 
not  a  factor  to  be  considered  and  bears 
no  relation  to  individual  work  items 
classified  as  construction,  alteration 
and/or  repair,  including-  painting  and 
decorating.  However,  no  item  of  work, 
the  cost  of  which  is  estimated  to  be  in 
excess  of  $2,000,  shall  be  artificially  di¬ 
vided  into  portions  less  than  $2,000  for 
the  purpose  of  avoiding  the  applica¬ 
tion  of  the  Act. 

(2)  Work  and  Services  that  are  a 
part  of  operational  and  maintenance 
activities  or  which,  being  very  closely 
and  directly  involved  therewith,  are 
more  in  the  nature  of  operational  ac¬ 
tivities  than  construction,  alteration, 
and/or  repair  work.  This  includes 
work  and  services  which  would  involve 
a  material  risk  to  continuity  of  oper¬ 
ations,  to  life  or  property,  or  to  DOE 
operating  requirements,  if  performed 
by  persons  other  than  the  operating 
contractor’s  regular  production  and 
maintenance  forces:  Provided,  howev¬ 
er,  that  any  decision  that  contracts  or 
work  items  are  noncovered  for  these 
reasons  must  be  made  by  the  head  of 
the  procuring  activity  and  the  author¬ 
ity  to  make  such  a  decision  cannot  be 
redelegated. 

(3)  Work  and  services,  typically  of  a 
routine  or  recurring  nature,  the  pur¬ 
pose  of  which  is  to  keep  facilities  in  a 
state  of  functional  usefulness. 

(4)  Assembly,  modification,  setup,  in¬ 
stallation,  replacement,  removal,  rear¬ 
rangement,  connection,  testing,  adjust¬ 
ment,  and  calibration  of  machinery 
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and  equipment.  It  should  be  noted, 
however,  that  these  activities  are  cov¬ 
ered  if  they  are  part  of  or  would  be  a 
logical  part  of  a  contract  for  the  con¬ 
struction  of  a  facility,  or  if  construc¬ 
tion  type  work,  other  than  defined  in 
“incidental”  in  §9-18.701-51(0  is  In¬ 
volved. 

(5)  Experimental  development  of 
equipment,  processes  and  devices,  in¬ 
cluding  assembly,  fitting,  installation, 
testing,  reworking,  and  disassembly. 
This  refers  to  equipment,  processes 
and  devices  which  are  assembled  for 
the  purpose  of  conducting  a  test  or  ex¬ 
periment.  The  design,  may  be  only 
conceptual  in  character,  and  profes¬ 
sional  personnel  responsible  for  the 
experiment  participate  in  the  assem¬ 
bly.  Specifically  excluded  from  the 
category  of  experimental  development 
arc  buildings,  building  utility  ser¬ 
vices— as  distinguished  from  tempo¬ 
rary  connections  thereto.  Also  specifi¬ 
cally  excluded  from  this  category  is 
equipment  to  be  used  for  continuous 
testing,  e.g.,  a  machine  to  be  continu¬ 
ously  used  for  testing  the  tensile 
strength  of  structural  members.  (See 
9-18.750-2(g)  and  2(h).) 

(6)  Experimental  work  in  connection 
with  peaceful  uses  of  nuclear  energy. 
This  refers  to  equipment,  processes 
and  devices  which  are  assembled  and/ 
or  set  in  place  and  interconnected  for 
the  purpose  of  conducting  a  test  or  ex¬ 
periment.  The  nature  of  the  test  or  ex¬ 
periment  is  such  that  professional  per¬ 
sonnel  responsible  for  the  test  or  ex¬ 
periment  and/or  data  to  be  derived 
therefrom  necessarily  must  participate 
in  the  assembly  and  interconnections. 
Specifically  excluded  from  experimen¬ 
tal  work  are  buildings,  building  utility 
services,  structural  changes,  drilling, 
tunneling,  excavation,  and  backfilling 
work  which  can  be  performed  accord¬ 
ing  to  customary  drawings  and  specifi¬ 
cations,  and  utility  services  or  modifi¬ 
cations  to  utility  services— as  distin¬ 
guished  from  temporary  connections 
thereto.  Work  in  this  category  may  be 
performed  in  mines  or  in  other  loca¬ 
tions  specifically  constructed  for  test 
or  experiments.  (See  9-18.750-2(g)  and 
2(h).) 

(7)  Emergency  work  to  combat  the 
effects  of  fire,  flood,  earthquake, 
equipmnent  failure,  accident  or  other 
casualties,  and  to  restart  the  oper¬ 
ational  activity  following  the  casualty. 
Work  which  is  not  directly  related  to 
restarting  the  activity  and  which  in¬ 
volves  rebuilding  or  replacement  of 
structure  or  structural  components  or 
equipment  is  excluded  from  this  cate¬ 
gory.  (See  9-18.750-2(g)  and  2(h).) 

(8)  Decontamination,  including 
washing,  scrubbing,  and  scraping  to 
remove  contamination;  removal  of 
contaminated  soil  or  other  material; 
and  painting  or  other  resurfacing;  Pro¬ 
vided,  That  such  painting  or  resurfac¬ 
ing  is  an  intergral  part  of  the  decon- 
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tamination  activity  and  does  not  in¬ 
clude  complete  replacement  of  large 
sections  of  paved  areas  or  roadways. 

(9)  Burial  of  contaminated  soil  waste 
or  contained  liquid;  however,  initial 
preparatory  work  readying  the  burial 
ground  for  use  (for  example,  any  grad¬ 
ing  or  excavating  that  is  a  part  of  ini¬ 
tial  site  preparation,  fencing,  drilling 
wells  for  continued  monitoring  of  con¬ 
tamination,  construction  of  guard  or 
other  office  space)  is  covered.  Like¬ 
wise,  work  subsequent  to  burial  which 
involves  the  placement  of  concrete  or 
other  like  activity  is  covered. 

(b)  The  classification  of  a  contract 
as  a  contract  for  operational  or  main¬ 
tenance  activities  does  not  necessarily 
mean  that  all  work  and  activities  at 
the  contract  location  are  classifiable  as 
outside  of  Davis-Bacon  Act  coverage, 
since  it  may  be  necessary  to  separate 
out  work  which  should  be  classified  as 
covered.  Therefore,  heads  of  procuring 
activities  shall  establish  and  maintain 
controls  for  the  careful  scrutiny  of 
proposed  work  assignments  under 
such  a  contract  to  assure  that: 

(1)  Contractors  whose  contracts  do 
not  contemplate  the  performance  of 
covered  work  with  the  contractor’s 
own  forces  are  neither  asked  nor  au¬ 
thorized  to  perform  work  within  the 
scope  of  the  Davis-Bacon  Act.  If  the 
actual  work  assignments  do  involve 
covered  work,  the  contract  should  be 
modified  to  include  applicable  provi¬ 
sions  of  the  Davis-Bacon  Act. 

(2)  Where  covered  work  is  performed 
by  a  contractor  whose  contract  con¬ 
tains  provisions  required  by  the  Davis- 
Bacon  Act,  such  work  is  performed  as 
required  by  law  and  the  contract. 
After  such  contractor  has  been  in¬ 
formed,  as  provided  in  paragraph 
(b)(3)  of  this  section,  that  certain  work 
is  covered  work,  the  head  of  the  pro¬ 
curing  activity’s  responsibility  to 
assure  compliance  is  the  same  as  it 
would  be  if  the  work  were  being  per¬ 
formed  under  a  separate  construction 
contract. 

(3)  Controls  provided  for  above  in¬ 
clude  consideration  by  the  head  of  the 
procuring  activity  and  the  contractor, 
before  work  is  begun  or  contracted 
out,  of  the  relation  of  the  Davis-Bacon 
Act  to  (i)  the  annual  programing  of 
work,  (ii)  the  contractor’s  work  orders, 
and  (iii)  work  contracted  out  in  excess 
of  $2,000.  The  head  of  the  procuring 
activity  may,  if  he  concludes  that  it  is 
consistent  with  DOE’s  responsibilities 
as  described  in  this  section,  prescribe 
from  time  to  time  classes  of  work  as  to 
which  applicability  or  nonapplicability 
of  the  Davis-Bacon  Act  is  clear,  for 
which  he  will  require  no  further  DOE 
determination  on  coverage  in  advance 
of  the  work.  For  all  work,  the  controls 
to  be  established  by  the  head  of  the 
procuring  activity  should  provide  for 
notification  to  the  contractor  before 
work  is  begun  as  to  whether  such  work 
is  covered. 


§  9-18.702  Statutory  and  regulatory  re¬ 
quirements. 

§9-18.702-50  Department  of  Labor  ap¬ 
proval. 

The  Department  of  Labor  has  previ¬ 
ously  reviewed  and  approved  the  crite¬ 
ria,  standards,  and  guides  set  forth  in 
§9-18.701,  §9-18.704,  §9-18.750,  and 
the  contract  clause  in  9-50.1804-3. 

§  9-18.704  Wage  determinations. 

§  9 — 18.704-3  Procedure  for  requesting  de¬ 
terminations. 

The  head  of  the  procuring  activities 
are  responsible  for  submitting  to  the 
appropriate  regional  office  of  the  Em¬ 
ployment  Standards  Division,  Depart¬ 
ment  of  Labor,  all  DOE  requests  for 
project  area  or  installation  wage  deter¬ 
minations,  or  individual  determina¬ 
tions,  or  extensions  or  modifications 
thereto.  Requests  for  such  determina¬ 
tions  shall  be  made  on  Standard  Form 
308  at  least  30  calendar  days  before 
they  are  required  for  use  in  advertis¬ 
ing  for  bids  or  requests  for  proposals. 

§9-18.704-50  Use  and  duration  of  wage 
determinations. 

In  general,  the  Davis-Bacon  Act 
rates  applicable  to  a  contract  at  the 
time  it  is  awarded  continue  in  effect 
during  its  term  regardless  of  whether 
it  is  a  fixed-price  or  cost-type  contract. 
However  it  should  be  noted  that: 

(a)  The  minimum  wage  rates  that 
will  be  paid  to  laborers  and/or  me¬ 
chanics  engaged  on  jobs  which  are 
programmed  on  a  fiscal  year  or 
shorter  basis  are  those  predetermined 
by  the  Secretary  of  Labor  to  be  pre¬ 
vailing  as  of  the  date  the  program  is 
approved  by  DOE  for  performance  by 
the  contractor.  However,  in  the  event 
of  a  substantial  addition  to  the  scope 
of  a  contract  containing  a  “general  or 
area  wage  determination,”  the  current 
“general  or  area  wage  determination,” 
including  modifications  thereto,  shall 
be  made  applicable  to  the  additional 
work.  If  the  contract  contains  a  “pro¬ 
ject  area  or  installation  (54A)  determi¬ 
nation,”  or  an  “individual  determina¬ 
tion,”  and  a  substantial  addition  to  the 
scope  of  the  contract  is  made  during 
the  fiscal  year  or  shorter  basis  but 
more  than  120  days  from  the  date  of 
the  determination,  a  new  determina¬ 
tion  is  required  for  the  substantial 
year  or  shorter  basis  but  more  than 
120  days  from  the  date  of  the  determi¬ 
nation,  a  new  determination  is  re¬ 
quired  for  the  substantial  addition. 
Programed  work  will  be  performed  by 
the  contractor  under  the  following 
conditions: 

(1)  Continuing  contracts  for  minor 
or  miscellaneous  construction,  alter¬ 
ation  and/or  repair,  including  painting 
and  decorating; 

(2)  Contracts  for  operation  and 
maintenance  under  which  the  contrac¬ 


tor  will  perform  miscellaneous  covered 
work  with  his  own  forces. 

(b)  The  minimum  wage  rates  that 
will  be  paid  to  laborers  and/or  me¬ 
chanics  engaged  on  subcontracts  let  by 
an  operating  contractor  will  be  those 
in  the  wage  determination  decision  of 
the  Secretary  of  Labor  which  is  cur¬ 
rent  as  of  the  date  the  contractor 
enters  into  such  subcontract. 

(c)  See  FPR  1-18.704  for  types  of 
wage  determinations  procedures  for 
requesting  same,  and  Federal  Regis¬ 
ter  review  on  general  or  area  wage  de¬ 
terminations. 

§  9-18.705  Administration  end  enforce¬ 
ment 

§  9-18.705-50  Responsibilities. 

(a)  The  statutes  and  regulations 
cited  and  summarized  in  FPR  1-18.702 
and  the  requirements  in  FPR  1-18.705 
impose  direct  responsibilities  for  ad¬ 
ministration  and  enforcement  upon 
DOE.  Therefore,  heads  of  procuring 
activities  and  others,  consistent  with 
their  assignments  of  responsibilities 
and  delegations  of  authority,  shall 
assure  that  DOE  contract  activities 
are  carried  out  consistent  with  these 
laws  and  regulations. 

(b)  Heads  of  procuring  activities 
shall  submit  to  the  Office  of  Contrac¬ 
tor  Industrial  Relations  required  re¬ 
ports,  recommendations,  and  requests 
for  rulings  and  interpretations  as  re¬ 
quired  in  FPR  1-18.705. 

§  9-18.750  Decisions  and  other  guides  in 
difficult  areas. 

§9-18.750-1  General. 

Section  9-18.701-52  necessarily  uses 
general  language  and  in  some  cases 
the  application  of  the  criteria  dis¬ 
cussed  therein  to  particular  situations 
may  not  be  clear.  Therefore,  this  sub¬ 
section  covers  more  specifically  some 
of  the  areas  of  particular  concern  to 
DOE  and  is  promulgated  to  clarify  the 
application  of  the  criteria. 

§  9-18.750-2  Specific  examples. 

The  following  are  applications  of  the 
regulations  to  particular  situations. 
Additional  narrative  statements  de¬ 
scribing  items  of  work  and  applicabil¬ 
ity  of  the  Davis-Bacon  Act  will  be  de¬ 
veloped  from  time  to  time  and  added 
to  this  subsection. 

(a)  Land-based  prototypes.  The 
Labor  Department  has  held  that  the 
construction  of  a  full-scale  operating 
prototype  of  one  reactor  compartment 
and  of  all  necessary  nuclear  power 
components  and  systems  and  propul¬ 
sion  equipment  for  a  submarine  is  cov¬ 
ered.  In  another  ship  prototype  situa¬ 
tion,  the  Department  has  held  that  as¬ 
sembling  and  fitting  the  components 
of  nuclear  steam  propulsion  units  into 
the  hull  sections,  including  installa¬ 
tion  of  the  pressure  vessels,  turbo-gen- 


FEDERAL  REGISTER,  VOL  43,  NO.  73 — FRIDAY,  APRIL  14,  1978 


PROPOSED  8ULES 


15985 


erator  sets,  heat  exchangers,  control 
wiring,  etc.,  is  covered.  A  later  decision 
involving  the  same  prototype  indicates 
that  the  earlier  rulings  should  not  be 
construed  as  intended  to  cover  all 
equipment  assemblies  irrespective  of 
the  status  of  construction  and  other 
pertinent  factors. 

(b)  Paving.  The  construction  of 
roads,  including  grading,  and  their 
repair— where  such  repair  includes 
work  on  roadbeds  before  resurfacing, 
building  up  shoulders,  forming 
ditches,  culverts  and  bridges,  and  on 
the  actual  resurfacing  of  roads— is  cov¬ 
ered.  However,  recurring-type  mainte¬ 
nance  work,  such  as  patching  surface, 
filling  chuck  holes,  patching  shoul¬ 
ders,  and  resurfacing  railroad  cross¬ 
ings  is  noncovereu.  Similarly  patch 
and  maintenance  work  on  a  parking 
lot,  the  replacement  of  bumper  stops, 
and  the  repainting  of  parking  dividers 
is  noncovered. 

(c)  Stationary  boilers.  The  construc¬ 
tion,  alteration  and/or  repair,  includ¬ 
ing  installation  and  rebuilding,  of  sta¬ 
tionary  boilers  costing  in  excess  of 
$2,000  for  labor  and  materials  is  cov¬ 
ered.  In  contrast,  inspection  may 
reveal  need  for  replacement  of  pieces 
of  insulation,  individual  tubes,  or 
other  defective  parts.  Such  mainte¬ 
nance,  necessary  to  keep  the  boiler  in 
safe  operating  condition,  is  non-cov- 
ered. 

(d)  Startup  of  operating  activity 
after  fire  or  other  catastrophe.  Re¬ 
building  of  plant  following  a  catastro¬ 
phe,  such  as  replacement  of  structural 
members,  roof  trusses,  walls,  roof,  util¬ 
ity  services,  and  process  piping  is  cov¬ 
ered.  However,  where  process  equip¬ 
ment  can  be  restarted  and/or  oper¬ 
ational  activities  resumed  prior  to 
such  rebuilding,  the  actual  work  of 
startup,  including  preliminary  activity, 
e.g.,  cleaning,  drying,  checking,  adjust¬ 
ment,  temporary  services,  and  tempo¬ 
rary  weather  protection  of  equipment, 
essential  to  such  resumption  of  oper¬ 
ational  activity,  is  noncovered. 

(e)  Rehabilitation  of  facilities.  By 
contrast  with  emergency  services 
needed  to  restore  or  maintain  func¬ 
tional  usefulness,  as  above  described, 
rehabilitation  (e.g.,  painting,  change- 
out,  rearrangement  and  installation  of 
equipment,  replacement  or  repair  of 
damaged  parts  of  a  structure  or  of 
building  services  or  equipment)  of  a 
nonoperable  facility  or  of  significant 
nonoperable  portions  of  a  facility  is 
covered.  In  such  rehabilitation,  the 
startup  of  equipment  by  operating  em¬ 
ployee  is  noncovered. 

(f)  Painting.  Although  painting  and 
decorating  are  specifically  mentioned 
m  the  Act,  painting  which  is  closely  in¬ 
tegrated  within  operation  and  mainte¬ 
nance  activities,  and  such  repainting 
as  color  coding  of  process  lines  and 
service  piping  (including  valves  and  di¬ 
rectional  arrows),  is  noncovered;  like¬ 


wise,  application  of  various  materials 
for  localizing  contamination,  painting 
of  machine  toois  to  identify  degree  of 
contamination,  preventive  mainte¬ 
nance.  repainting  of  machine  tools, 
equipment  and  plant  structures  is  non¬ 
covered  when  performed  with  a  stable 
work  force  employed  by  the  operating 
contractor. 

(g)  Installation,  rearrangement  or 
adjustment  of  equipment  (See  also 
paragraph  (h).  Experimental  installa¬ 
tions.  of  this  section.) 

(1)  During  construction.  In  the  con¬ 
struction  of  a  new  facility— whether  it 
is  a  production  plant,  a  laboratory,  or 
supporting  facilities,  such  as  shops 
and  warehouses— an  integral  part  of  a 
construction  project  is  the  installation 
of  equipment  (including  mechanical 
equipment,  building  services,  instru¬ 
ments,  etc.)  which  permits  the  facility 
to  be  utilized  for  the  purpose  for 
which  it  was  intended.  Normally,  the 
initial  installation,  arrangement,  ad¬ 
justment,  balancing,  calibration,  and 
checking  of  such  equipment  is  a  logi¬ 
cal  part  of  the  construction  contracts ) 
for  completion  of  the  facility  and, 
whether  or  not  included  within  the 
scope  of  such  contract(s),  is  covered. 

(2)  Plant  startup.  At  the  time  of  the 
turnover  of  a  DOE  facility  (which  fre¬ 
quently  differs  in  many  respects  from 
other  facilities),  from  construction  to 
operation  activities,  if  the  facility  is 
turned  over  a  section  at  a  time,  some 
problems  of  coverage  may  arise.  It  is 
extremely  difficult,  if  not  impossible, 
to  write  rules  or  criteria  that  can  be 
practically  applied  in  all  situations. 
Usually,  it  is  essential  that  final  check¬ 
out  of  a  plant  prior  to  the  startup  of 
plant  operations  be  performed  by  per¬ 
sonnel  of  the  operating  contractor 
and,  as  such,  is  not  covered.  The  im¬ 
portant  thing  is  to  work  out  a  practi¬ 
cal  plan  that  will  assure:  (i)  Safe  and 
effective  startup  of  the  facility,  (ii)  the 
fulfillment  of  obligations  under  appli¬ 
cable  statutes,  and  (iii)  continuing  con¬ 
struction  at  the  facility. 

(3)  Equipment  and  equipment  as¬ 
semblies.  While  the  current  construc¬ 
tion  status  of  a  public  building  or 
public  work  is  not  controlling  as  to 
coverage  of  supply-installation-type 
contracts,  this  is  a  factor  to  be  consid¬ 
ered  in  judging  the  applicability  of  the 
Davis-Bacon  Act.  The  Labor  Depart¬ 
ment  has  ruled  (Walsh-Healey  Rulings 
and  Interpretations  No.  3,  section  6(b) 
that  while  contracts  in  excess  of 
$10,000  for  equipment,  including  erec¬ 
tion  or  installation  are  subject  to  the 
Walsh-Healy  Act,  they  may  be  also 
covered  under  the  Davis-Bacon  Act 
where  more  than  an  incidental 
amount  (see  §  9-18.701-51(c))  of  work 
is  involved.  Examples  given  in  this 
ruling  include  furnishing  and  installa¬ 
tion  of  mechanical  equipment  such  as 
elevators  or  of  generators  requiring 
prepared  foundations  or  housing.  In  a 


specific  situation,  the  Department  has 
indicated  that  a  contract  for  furnish¬ 
ing  the  initial  Installation  of  piping, 
wiring,  gas  exhaust  fans,  plumbing, 
sheet  metal  work,  and  related  activi¬ 
ties  to  install  kitchen  baking  equip¬ 
ment  was  comparable  to  the  basic 
plumbing,  wiring,  and  heating  con¬ 
tracts  and  w’as  covered.  While  this  sit¬ 
uation  involves  an  initial  installation, 
alteration  or  rearrangement  of  exist¬ 
ing  facilities  involving  such  work  to  ac¬ 
commodate  new  or  different  equip¬ 
ment  is  also  covered.  Conversely,  it  fol¬ 
low’s  that  where  the  test  of  more  than 
an  incidental  amount  of  construction 
is  not  met,  and  where  the  installation, 
rearrangement  or  adjustment  of 
equipment  is  not  a  logical  part,  of  any 
current  related  construction  project,  it 
is  noncovered. 

(4)  Special  leased  systems.  Most  but 
not  all  contracts  involving  the  installa¬ 
tion  of  telephone,  detective  and  other 
leased  systems  are  not  covered  when 
the  work  is  performed  by  employees  of 
the  companies  supplying  the  services 
and  the  material  and  equipment  in¬ 
stalled  is  ow-nea  by  such  companies.  A 
contract  for  a  telephone  central 
system  to  be  installed  by  the  manufac¬ 
turer  and  ow'ned  by  the  United  States 
has  been  held  to  be  covered. 

(h)  Experimental  installations. 
Within  DOE  programs,  a  variety  of  ex¬ 
periments  are  conducted  involving  ma¬ 
terials,  fuels,  coolants,  processes,  equi- 
pent.  etc.  Certain  types  of  situations 
where  tests  and  experiments  have 
sometimes  presented  coverage  ques¬ 
tions  are  described  below. 

( 1 )  Set-ups  of  device  and/or  process¬ 
es.  The  proving  out  of  investigative 
findings  and  theories  of  a  scientific 
and  technical  nature  for  extension 
into  practical  application  may  require 
the  set-up  of  various  devices  and/or 
processes  at  an  early  or  preprototype 
stage  of  development.  These  may  vary 
from  laboratory  bench  size  upwards. 
As  a  rule,  these  set-ups  are  made 
within  established  facilities  (normally 
laboratories);  required  utility  connec¬ 
tions  are  made  to  services  provided  as 
a  part  of  the  basic  facilities:  and  the 
activity  as  a  whole  falls  within  the 
functional  purpose  of  the  facility. 
Such  set-ups  may  be  for  exploring  me¬ 
chanical  or  electrical  design  suitabil¬ 
ity,  physical  or  chemical  properties,  or 
for  collecting  data  to  verify  or  reject 
scientific  hypotheses.  Such  set-ups  are 
noncovered.  Preparatory  work  for  the 
set-up  requiring  structural  changes  or 
modifications  of  basic  utility  services— 
as  distinguished  from  connections 
thereto— is  covered.  Illustrative  of 
noncovered  set-ups  of  devices  and/or 
processes  are  the  following: 

(i)  Assembly  of  piping  and  equip¬ 
ment  within  existing  “hot  cell”  facili¬ 
ties  for  proving  out  a  conceptual 
design  of  a  chemical  processing  unit; 

(ii)  Assembly  of  equipment,  includ¬ 
ing  adaptation  and  modification  there- 
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of,  in  existing  “hot  cell”  facilities  to 
prove  out  a  conceptual  design  for  re¬ 
motely  controlled  machining  equip¬ 
ment; 

(iii)  Assembly  of  the  first  graphite 
pile  in  a  stadium  at  Stagg  Field  in  Chi¬ 
cago; 

(iv)  Assembly  of  materials  and 
equipment  for  particular  aspects  of 
the  direct  current  thermonuclear  ex¬ 
periments  to  explore  feasibility  and  to 
study  other  ramifications  of  the  con¬ 
cept  of  high  energy  injection  and  to 
collect  data  thereon. 

(2)  Loops.  Many  experiments  are 
carried  on  in  equipment  assemblies 
called  loops  in  which  liquids  or  gases 
are  circulated  under  monitored  and 
controlled  conditions.  For  purposes  of 
determining  Davis-Bacon  coverage, 
loops  mayd  be  classed  as  loop  facilities 
or  as  loop  set-ups.  Both  of  these 
classes  of  loops  can  include  in-reactor 
loops  and  out-of -reactor  loops.  In  dif¬ 
ferentiating  between  clearly  indenti- 
fied  loop  set-ups  and  loop  facilities,  an 
area  exists  in  which  there  have  been 
some  questions  of  coverage,  such  as 
certain  loops  at  the  Material  Test  Re¬ 
actor  and  Engineering  Test  Reactor  at 
the  National  Reactor  Test  Site.  Upon 
clarification  of  this  area,  further  illus¬ 
trations  will  be  added.  In  the  mean¬ 
time,  the  differentiation  between  loop 
set-ups  and  loop  facilities  must  be 
made  on  a  case-by-case  basis,  taking 
into  account  the  total  criteria  set 
forth  in  this  subpart. 

(i)  Loop  set-ups.  The  assembly,  erec¬ 
tion,  modification  and  disassembly  of 
a  loop  set-up  is  noncovered.  A  noncon- 
troversial  example  of  a  loop  set-up  is 
one  which  is  assembled  in  a  laborato¬ 
ry,  e.g.,  Oak  Ridge  National  Laborato¬ 
ry,  Argonne  National  Laboratory,  and 
Lawrence  Radiation  Laboratory,  for  a 
particular  test  and  thereafter  disas¬ 
sembled.  However,  preparatory  work 
for  a  loop  set-up  requiring  structural 
changes  or  modifications  of  basic  util¬ 
ity  services— as  distinguished  from 
connections  thereto— is  covered  as  is 
material  and  equipment  that  is  in¬ 
stalled  for  a  loop  set-up  which  is  a  per¬ 
manent  part  of  the  facility  or  which  is 
used  for  a  succession  of  experimental 
programs. 

(ii)  Loop  facilities.  A  loop  facility 
differs  from  a  loop  set-up  in  that  it  is 
of  a  more  permanent  character;  usual¬ 
ly,  but  not  always,  of  greater  size;  nor¬ 
mally  involves  the  building  or  modifi¬ 
cation  of  a  structure;  sometimes  is  in¬ 
stalled  as  a  part  of  construction  of  the 
facility;  and  may  be  designed  for  use 
in  a  succession  of  experimental  pro¬ 
grams  over  a  longer  period  of  time.  Ex¬ 
amples  of  loop  facilities  are  the  in-re¬ 
actor  “K”  loops  at  Hanford  and  the 
large  Aircraft  Nuclear  Propulsion  loop 
at  National  Reactor  Test  Site.  The  on¬ 
site  assembly  and  erection  of  such 
loop  facilities  are  covered.  However, 
once  a  loop  facility  is  completed  and 


becomes  operational,  the  criteria  set 
forth  above  for  operational  and  main¬ 
tenance  activities  apply. 

(3)  Reactor  component  experiments. 
Other  experiments  are  carried  on  by 
insertion  of  experimental  components 
within  reactor  systems  without  the 
use  of  a  loop  assembly.  Illustrative  of 
reactor  facilities  erected  for  such  ex¬ 
perimental  purposes  are  the  special 
power  excursion  test  reactors  at  the 
National  Reactor  Test  Site,  which  are 
designed  for  stuying  reactor  behavior 
and  performance  characteristics  of 
certain  reactor  components.  Such  a  fa¬ 
cility  may  consist  of  a  reactor  vessel, 
pressurizing  tank,  coolant  loops, 
pumps,  heat  exchangers,  and  other 
auxiliary  equipment  as  needed.  The 
facility  also  may  include  sufficient 
shielding  to  permit  work  on  the  reac¬ 
tor  to  proceed  following  a  short  period 
of  power  operation  and  buildings  as 
needed  to  house  the  reactor  and  its 
auxiliary  equipment.  The  erection  and 
on-site  assembly  of  such  a  reactor  fa¬ 
cility  is  covered  work  but  the  compo¬ 
nents  whose  characteristics  are  under 
study  are  excluded  from  coverage.  To 
illustrate,  one  of  the  SPERTs  planned 
for  studies  of  nuclear  reactor  safety  is 
designed  to  accommodate  various  in¬ 
ternal  fuel  and  control  assemblies  as 
required  to  conduct  a  particular  test. 
Accordingly,  the  internal  structure  of 
the  pressure  vessel  is  so  designed  that 
cores  of  different  shapes  and  sizes  may 
be  placed  in  the  vessel  for  investiga¬ 
tion,  or  the  entire  internal  structure 
may  be  easily  removed  and  replaced 
by  a  structure  which  will  accept  a  dif¬ 
ferent  core  design.  Similarly,  the  con¬ 
trol  rod  assembly  is  arranged  to  pro¬ 
vide  for  flexibility  in  the  removal  of 
instrument  leads  and  experimental  as¬ 
semblies  from  within  the  core. 

(4)  Tests  or  experiments  in  peaceful 
uses  of  nuclear  energy.  These  tests  or 
experiments  are  varied  in  nature  and 
some  are  only  in  a  planning  state. 
These  tests  or  experiments  consist  of  a 
single  or  series  of  nuclear  or  nonnu¬ 
clear  detonations  for  the  purposes  of 
acquiring  data.  The  data  can  include 
seismic  effects,  radiation  effects, 
amount  of  heat  generated,  amount  of 
material  moved  and  so  forth.  Some  of 
these  tests  are  conducted  in  existing 
mines  while  others  are  conducted  in 
locations  specifically  constructed  for 
the  tests  or  experiments.  In  general, 
all  work  which  can  be  performed  in  ac¬ 
cordance  with  customary  drawings  and 
specifications  as  well  as  other  work  in 
connection  with  preparation  of  facili¬ 
ties  is  treated  as  covered  work.  Such 
work  includes  tunneling,  drilling,  exca¬ 
vation  and  backfilling,  erection  of 
buildings  or  other  structures,  and  in¬ 
stallation  of  utilities.  The  installation 
of  the  nonnuclear  material  or  nuclear 
device  to  be  detonated,  the  instrumen¬ 
tation,  and  connection  between  such 
material  or  device  and  the  instrumen¬ 
tation  are  treated  as  noncovered  work. 


(5)  Tests  or  experiments  in  military 
uses  of  nuclear  energy.  As  in  the  case 
in  §9-18.750-2(h)(4),  these  tests  or  ex¬ 
periments  can  be  varied  in  nature. 
However,  under  this  category  it  is  in¬ 
tended  to  include  only  detonation  of 
nonnuclear  material  or  nuclear  de¬ 
vices.  The  material  or  devices  can  be 
detonated  either  underground,  at 
ground  level  or  above  the  ground. 
These  tests  or  experiments  have  been 
conducted  in,  on,  or  in  connection  with 
facilities  specifically  constructed  for 
such  tests  or  experiments.  As  is  the 
case  with  respect  to  tests  or  experi¬ 
ments  in  peaceful  uses  of  nuclear 
energy,  all  work  which  can  be  per¬ 
formed  in  accord  with  customary 
drawings  and  specifications  as  well  as 
other  work  in  connection  with  prep¬ 
aration  of  facilities  are  treated  as  cov¬ 
ered  work.  Such  work  includes  build¬ 
ing  towers  or  similar  structures,  tun¬ 
neling,  drilling,  excavation  and  back¬ 
filling,  erection  of  buildings  or  other 
structures,  and  installation  of  utilities. 
The  installation  of  the  nonnuclear  ma¬ 
terial  or  nuclear  device  and  instrumen¬ 
tation  are  treated  as  noncovered  work. 

(i)  Construction  site  contiguous  to 
an  established  manufacturing  facility. 
As  DOE  owned  property  sometimes 
embraces  several  thousands  of  acres  of 
real  estate,  a  number  of  separate  fa¬ 
cilities  may  be  located  in  areas  contig¬ 
uous  to  each  other  on  the  same  prop¬ 
erty.  These  facilities  may  be  built  over 
a  period  of  years,  and  established  man¬ 
ufacturing  activities  may  be  regularly 
carried  bn  at  one  site  on  the  property 
at  the  same  time  that  construction  of 
another  facility  is  underway  at  an¬ 
other  site.  On  occasion,  the  regular 
manufacturing  activities  of  the  operat¬ 
ing  contractor  at  the  first  site  may  in¬ 
clude  the  manufacture,  assembly  and 
reconditioning  of  components  and 
equipment  which  in  other  industries 
would  normally  be  done  in  established 
commercial  plants.  While  the  manu¬ 
facture  of  components  and  equipment 
in  the  manufacturing  plant  is  nonco¬ 
vered,  the  installation  of  any  such 
manufactured  items  on  a  construction 
job  is  covered. 

Swpbort  9-18.8  Inspection  and  Acceptance 

§9-18.800  Scope  of  subpart. 

This  subpart  implements  and  sup¬ 
plements  FPR  1-14  by  prescribing  the 
policies  and  requirements  for  inspec¬ 
tion  and  acceptance  under  construc¬ 
tion  contracts. 

§9-18.802-1  Construction  contracts. 

(a)  Inspections  services  may  be  per¬ 
formed  by  the  architect-engineer  re¬ 
sponsible  for  the  design.  Inspection 
services  may  not  be  procured  from  a 
fixed-price  construction  contractor 
with  respect  to  its  own  work.  Under 
cost-reimbursement  type  contracts 
where  the  construction  contractor  and 
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architect-engineer  are  the  same,  some 
degree  of  self-inspection  may  be  per¬ 
mitted  but  shall  not  constitute  final 
inspection  and  acceptance  by  the  Gov¬ 
ernment. 

(b)  When  one  contractor  is  to  in¬ 
spect  the  work  of  another,  the  inspect¬ 
ing  contractor  will  be  given  written 
instructions  defining  its  responsibil¬ 
ities  and  stating  that  he  is  not  autho¬ 
rized  to:  modify  the  terms  and  condi¬ 
tions  of  the  contract:  to  direct  addi¬ 
tional  work:  to  waive  any  requirements 
of  the  contract:  nor  to  settle  any  claim 
or  dispute.  Copies  of  the  instructions 
will  be  given  to  the  contractor  who  is 
to  be  inspected,  with  a  request  to  ac¬ 
knowledge  receipt  on  a  copy  to  be  re¬ 
turned  to  the  contracting  officer.  In 
this  manner,  both  contractors  are  on 
express  notice  of  the  authority,  and 
limitations  on  the  authority,  of  the  in¬ 
specting  contractor. 

Supbari  9-18.50  Renta!  of  Construction 
Equipment 

8  9-18.5000  Scope  of  subpart. 

This  subpart  sets  forth  general  policy 
and  instructions  which  shall  be  applied 
to  rental  of  construction  equipment  for 
use  by  DOE  contractors  with  cost-reim¬ 
bursement  type  contracts. 

§9-18.5001  General  Policy. 

It  is  the  policy  of  the  DOE: 

(a)  To  use  presently  owned  DOE 
construction  equipment  to  the  fullest 
extent.  Careful  investigation  shall  be 
made  of  the  equipment  available  not 
only  at  the  field  office  concerned,  but 
at  other  field  offices,  to  determine 
whether  such  equipment  can  be  eco¬ 
nomically  utilized  on  the  job.  The 
senior  procurement  official,  Headquar¬ 
ters,  can  assist  in  the  investigation  of 
excess  equipment  available  in  other  of¬ 
fices. 

(b)  To  rent  construction  equipment, 
where  available,  rather  than  purchase 
it,  unless  in  the  case  of  third-party- 
owned  equipment,  the  field  office  de¬ 
termines  that  accrued  rentals  on  a 
particular  item  of  equipment  will  ap¬ 
proximate  the  cost  of  ownership  of  it 
except,  however,  that  individual  items 
of  construction  equipment  having  an 
original  cost  of  less  than  $1,000  ordi¬ 
narily  should  be  purchased  and  not 
rented.  Where  it  is  clearly  to  the  ad¬ 
vantage  of  the  Government,  items 
having  a  cost  of  less  than  $1,000  may 
be  rented  with  the  approval  of  the 
head  of  the  procuring  activity.  When¬ 
ever  it  is  practical,  cost  and  other  fac¬ 
tors  considered,  contractor-owned 
equipment  shall  be  rented  in  prefer¬ 
ence  to  renting  third-party-owned 
equipment. 

(c)  To  pay  rental  for  construction 
equipment  at  rates  not  higher  than 


those  prevailing  in  the  locality,  except 
under  unusual  circumstances,  and  at 
as  low  a  rate  as  is  consistent  with  se¬ 
curing  modem  equipment  in  good  op¬ 
erating  condition.  Costs  of  repair,  job 
interruption  due  to  poor  equipment, 
transportation  and  in-transit  rental 
may  well  offset  any  apparent  savings 
in  rental  rates.  Rental  paid  shall  be 
subject  to  any  Government  price  ceil¬ 
ing  regulations  that  may  be  in  effect. 

§  S-18.5002  Rental  of  contractor-owned 
equipment. 

§  9-18.5002-1  Rental  agreement. 

The  terms  and  conditions  governing 
rental  by  DOE  of  construction  equip¬ 
ment  from  a  prime  cost-type  construc¬ 
tion  contractor  are  set  forth  in  §9- 
16.5002-2,  outline  of  agreement  for 
rental  of  contractor-owned  construc¬ 
tion  equipment.  This  form  of  agree¬ 
ment  is  designed  for  use  as  an  appen¬ 
dix  to  a  DOE  cost-type  construction 
contract.  It  may  be  modified  for  rental 
of  equipment  under  other  contractual 
arrangements,  such  as  an  operating 
contractor  renting  from  a  cost-type 
construction  subcontractor,  and  it  may 
be  modified  for  use  as  a  separate  con¬ 
tract  or  as  an  attachment  to  a  subcon¬ 
tract.  Some  of  the  aspects  of  this 
agreement  to  which  particular  atten¬ 
tion  should  be  given  are  set  forth  in 
§  9-18.5002-2  and  §  9-18.5002-3. 

§  9-18.5002-2  Rental  period. 

The  base  rental  period  ahall  extend 
from  the  time  the  equipment  is  ac¬ 
cepted  at  the  job  site  until  the  con¬ 
tractor  is  notified  in  writing  by  DOE’s 
representative  that  the  equipment  is 
no  longer  required.  Subject  to  applica¬ 
ble  limitations  covered  in  the  rental 
agreement  form,  the  contractor  shall 
be  paid  rental  during  the  in-transit 
time  and  during  the  time  required  for 
equipment  repair  or  replacement  prior 
to  return  to  the  contractor. 

§  9-18.5002-3  Rental  rates. 

(a)  Rates  for  rental  of  contractor- 
owned  equipment  shall  be  fair  and 
equitable.  The  rental  rates  contem¬ 
plate  that  DOE  will  pay  incoming  and 
outgoing  transportation  costs  and 
rental  during  in-transit  time  for  both 
inbound  and  outbound  transportation 
of  equipment;  however,  terms  more  fa¬ 
vorable  to  DOE  may  be  negotiated 
where  appropriate.  The  rental  rates  to 
be  paid  for  the  use  of  contractor- 
owned  equipment  under  normal  condi¬ 
tions  should  not  exceed  65  percent  of 
the  rates  quoted  in  the  latest  edition 
of  the  Associated  Equipment  Distribu¬ 
tor’s  “Compilation  of  Averaged  Rental 
Rates  for  Construction  Equipment.” 
However,  heads  of  procuring  activities 
may  approve  rates  in  excess  of  65  per¬ 
cent  of  the  current  A.E.D.  schedule 
when  local  conditions  require  higher 
rates.  When  it  becomes  necessary  as  a 


general  practice  to  exceed  65  percent 
of  the  current  A.E.D.  schedule,  heads 
of  the  procuring  activities  shall  be  ad¬ 
vised. 

(b)  For  items  of  equipment  that  are 
not  covered  by  the  A.E.D.  schedule, 
use  the  latest  edition  of  "Contractors’ 
Equipment  Ownership  Expense”  docu¬ 
ment  published  by  The  Associated 
General  Contractors  of  America,  Inc., 
and  information  on  prevailing  local 
rates  for  developing  rates  that  would 
be  consistent  with  the  35  percent  re¬ 
duction  in  the  A.E.D.  rates  (i.e.,  taking 
into  consideration  the  expenses  paid 
by  the  Government,  under  the  rental 
agreement). 

§  9-18.5002— 1  Application  of  rates. 

The  rental  rates  shall  be  applied  in 
accordance  with  the  following  rules: 

(a)  Basis  of  rates.  The  rates  shall  be 
based  upon  one  shift  of  8  hours  per 
day,  40  hours  per  week,  or  176  hours 
per  month  of  a  30-consecutive-day 
period. 

(b)  Apportionment  of  rates.  The 
monthly  rate  and  its  pro  rata  shall 
apply  to  all  rental  periods  of  1  month 
or  more.  The  weekly  rate  and  its  pro 
rata  shall  apply  to  all  rental  periods  of 
1  week  or  more  up  to  1  month.  The 
daily  rate  and  its  pro  rata  shall  apply 
to  all  rental  periods  up  to  1  week. 

(c)  Overtime.  Inasmuch  as  there  are 
certain  elements  of  cost  to  an  equip¬ 
ment  owner  which  do  not  change  even 
though  the  equipment  is  used  on  more 
than  one  shift  per  day,  it  is  believed 
equitable  to  pay  a  lower  rental  rate 
during  a  second  and  third  shift  than 
would  be  paid  during  a  single  shift. 
Therefore,  the  rental  agreement  form 
provides  for  payment  for  overtime  at  a 
rate  equal  to  one-half  the  rate  for  the 
first  shift. 

§  9-18.5002-5  Insurance. 

(a)  Generally,  rental  rates  should  in¬ 
clude  the  cost  of  insurance  or  self-in¬ 
surance  covering  loss  of  or  damage  to 
the  equipment  during  rental  periods. 
The  rental  agreement  for  contractor- 
owned  equipment  is  so  worded. 

(b)  However,  if  the  contracting  offi¬ 
cer  determines  that  it  is  not  practical 
to  include  the  cost  of  such  insurance 
in  the  rental  rates,  paragraphs  3(d) 
and  7(a)  shall  be  amended  as  indicated 
in  the  applicable  notes  following  these 
paragraphs  in  §  9-16.5002-2. 

§  9-18.5002-6  Rental  limitation. 

The  rental  agreement  form  provides 
that  when  the  total  amount  of  rental 
paid  to  the  contractor  for  any  one  unit 
of  equipment  equals  75  percent  of  the 
mutually  agreed  value  of  that  unit  as 
set  forth  in  the  initial  inspection 
report,  the  equipment  is  to  remain 
available  for  the  work  under  the  con¬ 
struction  contract  as  long  as  it  will  be 
required  without  any  further  rental 
payments  to  the  contractor.  The 
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rental  ceiling  of  75  percent  of  the 
agreed-upon  value  of  the  equipment 
applies  to  all  rental  paid  including 
rental  paid  during  intransit  time  to 
and  from  the  site  of  the  work  and 
down  time  for  any  operating  repairs  or 
restoring  of  the  equipment  after  it  is 
no  longer  needed  at  the  site.  The  pur¬ 
pose  of  this  provision  is  to  prevent  the 
Government  from  paying  rental  in 
excess  of  the  contractor’s  investment, 
and  it  is  included  in  lieu  of  an  “option 
to  purchase”  clause.  Once  a  particular 
piece  of  equipment  has  been  released, 
the  contractor  will  be  required  to 
return  it  to  the  job  under  the  original 
rental  period. 

§  9-18.5002-7  Record  of  negotiation. 

The  record  of  negotiation  shall  set 
forth  the  information  used  to  deter¬ 
mine  the  reasonableness  of  the  rental 
rates,  including  a  breakdown  of  the 
contractor’s  equipment  ownership  ex¬ 
pense  similar  to  that  itemized  in  The 
Associated  General  Contractors  of 
America's  document,  “Contractors’ 
Equipment  Ownership  Expense.” 

§  9-18.5002-8  Responsibility  for  repair 
and  replacement. 

The  rental  agreement  describes  the 
responsibilities  of  the  parties  with  re¬ 
spect  to  maintenance  and  repair  neces¬ 
sary  to  the  operation  of  the  rented 
equipment,  or  replacement  of  such 
equipment.  DOE’s  responsibility  in¬ 
cludes  repairs  resulting  from  normal 
wear  and  tear,  provided  they  were  nec¬ 
essary  in  order  to  continue  the  equip¬ 
ment  in  service.  However,  when  the 
equipment  is  no  longer  required  on 
the  job,  the  extent  of  DOE’s  obliga¬ 
tion  is  only  to  return  the  equipment  to 
the  contractor  in  as  good  operating 
condition  as  when  received  less  normal 
wear  and  tear. 

§  9-18.5002-9  Equipment  condition  and  in¬ 
spection. 

(a)  Inspection.  Construction  equip¬ 
ment  shall  be  given  a  rigid  and  de¬ 
tailed  inspection  by  representatives  of 
DOE  and,  at  the  contractor’s  option, 
the  representatives  of  the  contractor, 
before  its  shipment  and  acceptance  or 
use  on  the  job.  Equipment  shall  be  in¬ 
spected  under  actual  workloads  inso¬ 
far  as  practicable.  In  cases  where  it  is 
not  practical  to  inspect  equipment 
prior  to  its  shipment  to  the  jobsite, 
the  contractor  should  be  informed  of 
the  extent  of  inspection  and  the  ex¬ 
pected  condition  of  this  equipment  in 
the  event  the  equipment  does  not 
meet  required  standards,  the  transpor¬ 
tation,  rental,  or  any  other  expenses 
shall  be  paid  by  DOE  unless  at  con¬ 
tractor’s  expense  the  equipment  is  re¬ 
paired  to  acceptable  standards  in  a 
reasonable  length  of  time.  A  similar 
inspection  shall  be  made  inmmediately 
prior  to  scheduled  return  shipment  of 
an  item  of  equipment. 


(b)  Inspection  report.  The  detailed 
inspection  report  shall  follow  in  gener¬ 
al  §  9-16.5002-4— Outline  of  inspection 
report  of  equipment,  and  shall  be 
signed  by  each  representative  inspect¬ 
ing.  The  initial-inspection  report  shall 
be  used  at  the  time  of  release  as  a 
basis  of  determining  the  repairs  neces¬ 
sary  to  place  the  equipment  in  as  good 
operating  condition  as  when  accepted, 
less  normal  wear  and  tear.  After  neces¬ 
sary  repairs  are  completed,  a  final  in¬ 
spection  report  shall  be  completed  by 
representatives  of  DOE  and,  at  his 
option,  the  contractor. 

(c)  Trial  period  and  defects.  If  ini¬ 
tialed  detailed  inspection  discloses 
that  the  condition  of  the  equipment  is 
doubtful,  arrangements  should  be 
made  with  the  contractor  for  a  trial 
period  of  operation  to  prove  the  equip¬ 
ment,  with  provision  that  if  equipment 
is  found  unacceptable  in  the  trial 
period,  no  rental,  transportation,  or 
other  expenses  will  be  due  the  con¬ 
tractor.  Repairs  to  equipment  which 
falls  in  service  due  to  defects  not  rea¬ 
sonably  ascertainable  on  initial  inspec¬ 
tion  shall  be  at  the  contractor’s  ex¬ 
pense. 

§  9-18.5003  Rental  of  third-party-owned 
equipment 

§  9-18.5003-1  Rental  agreement 

The  terms  and  conditions  governing 
rental  of  construction  equipment  with¬ 
out  operators  from  a  third  party  are  in 
accordance  with  §§  9-18.5002-2,  9- 

18.5002-4,  9-18.5002-8,  and  9-18.5002- 
9,  and  are  set  forth  in  §9-16.5002-3— 
Outline  of  agreement  for  rental  of 
third-party-owned  construction  equip¬ 
ment.  Heads  of  procuring  activities 
shall  assure  that  these  terms  and  con¬ 
ditions  are  used  by  DOE  cost-type  con¬ 
struction  contracts  and  that  similar 
terms  and  conditions  are  used  by  other 
DOE  cost-type  contractors  or  subcon¬ 
tractors  in  renting  construction  equip¬ 
ment  from  a  third  party.  These  terms 
and  conditions  may  be  suitably  modi¬ 
fied  to  provide  for  rental  of  equipment 
with  operators.  Some  of  the  aspects  of 
this  agreement  to  which  particular  at¬ 
tention  should  be  given  are  set  forth 
in  the  next  three  subparts. 

§  9-18.5003-2  Rental  rates. 

Third-party  equipment  shall  be 
rented  on  the  basis  of  competitive 
bids,  rental  rates,  transportation  costs, 
and  other  factors  being  considered. 
The  rental  specifications  shall  be 
based  on  the  circumstances  of  a  par¬ 
ticular  case,  including  the  length  of 
rental  period,  the  availability  of  equip¬ 
ment  in  certain  localities,  and  the 
work  requirements. 

§  9-18.5003-3  Insurance. 

The  provisions  of  §  9-18.5002-5(a) 
also  apply  to  the  rental  of  construc¬ 
tion  equipment  from  a  third  party. 
However,  if  the  contracting  officer  de¬ 


termines  that  the  rental  rates  are  not 
to  include  the  cost  of  insurance  or  self- 
insurance  covering  loss  of  or  damage 
to  the  equipment,  Articles  111(d)  and 
VII(a)  of  the  rental  agreement  shall 
be  amended  as  indicated  in  the  appli¬ 
cable  notes  following  these  articles  in 
§  9-16.5002-3— Outline  of  agreement 
for  rental  of  third-party-owned  con¬ 
struction  equipment. 

§9-18.5003-4  Option  to  purchase  equip¬ 
ment. 

•  When  accrued  rentals  on  a  particu¬ 
lar  item  of  equipment  will  likely  ap¬ 
proximate  the  appraised  value  of 
equipment  and  a  decision  has  been 
made  not  to  purchase  in  accordance 
with  §  9-18.5001(b),  Consideration 
shall  be  given  to  including  in  the 
rental  agreeement  an  option  to  pur¬ 
chase  the  equipment. 

PART  9-23—  SUBCONTRACTING  POLICIES  AND 
PROCEDURES 

Sec. 

9-23.000  Scope. 

Subpart  9-23.1 — Raviaw  of  Contractor*'  Procurement 
System* 

9-23.100  Scope. 

9-23.101  Objectives. 

9-23.102  Responsibilities. 

9-23.103  Definitions. 

9-23.104  Review  criteria. 

9-23.105  Types  of  review. 

9-23.105-1  Initial  review. 

9-23.105-2  Subsequent  reviews. 

9-23.105-3  Special  reviews. 

9-23.105-4  Follow  up  reviews. 

9-23.106  Extent  of  review. 

9-23.107  Review  of  CPSR  reports. 

9-23.108  Granting,  continuing,  withhold¬ 
ing,  and  withdrawing  approval. 

9-23.109  Disclosures  of  approval  status  of  a 
contractor’s  procurement  system. 
9-23.110  Surveillance  of  the  contractor’s 
approved  procurement  system. 

Authority:  Title  V,  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  Adminis¬ 
trative  Procedures  Act,  as  amended  (5  U.S.C. 
551,  et.  seq.) 

§  9-23.000  Scope. 

This  part  sets  forth  policies  and  pro¬ 
cedures  for  the  evaluation,  review,  and 
approval  of  contractors’  procurement 
systems.  Reliance  upon  a  contractor’s 
approved  procurement  system  will 
usually  eliminate  the  need  for  review¬ 
ing  and  approving  or  consenting  to 
most  individual  subcontracts.  Howev¬ 
er,  programmatic  and  other  consider¬ 
ations  still  will  require  Government  in¬ 
volvement  at  an  early  stage  in  the 
planning  of  procurement  actions  and 
approval  of  some  subcontracts. 

Subpart  9-23.1 — Raviaw  of  Contractors’ 
Procurement  Systems 

§  9-23.100  Scope. 

This  subpart  sets  forth  the  require¬ 
ments  for  conducting  contractor  pro¬ 
curement  system  reviews  (CPSRs). 

§  9-23.101  Objectives. 

The  objectives  of  the  reviews  are  to 
provide: 
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(a)  A  means  for  evaluating  the  effi¬ 
ciency  and  effectiveness  with  which 
the  contractor  manages  the  procure¬ 
ment  function  in  spending  Govern¬ 
ment  funds; 

(b)  The  basis  for  the  contracting  of¬ 
ficer  to  grant,  continue,  withhold,  or 
withdraw  approval  of  the  contractor’s 
procurement  system; 

(c)  Reliable  current  information  on 
the  contractor’s  procurement  system 
for  use  in  source  selection,  determin¬ 
ing  the  appropriate  type  of  contract, 
estimating  contract  costs,  and  estab¬ 
lishing  profit  or  fee  objectives;  and 

(d)  Current  procurement  system  in¬ 
formation  for  appropriate  DOE  activi¬ 
ties. 

§  9-23.102  Responsibilities. 

(a)  DOE  contracting  officers  will 
conduct  CPSRs  of  DOE  cognizant  con¬ 
tractors. 

(b)  The  Department  of  Defense  nor¬ 
mally  will  conduct  CPSRs  for  other 
than  DOE  cognizant  contractors. 

(c)  The  senior  procurement  official. 
Headquarters,  is  responsible  for  the 
overall  conduct  of  the  DOE-wide- 
CPSR  program. 

§9-23.103  Definitions. 

(a)  The  term  "contractor”,  as  used  in 
this  part,  refers  to  a  "prime  contrac¬ 
tor”  or  “subcontractor”  and  means  a 
separate  entity  of  a  contractor,  such 
as  an  affiliate,  division,  or  plant, 
which  performs  its  own  purchasing. 

(b)  DOE  cognizant  contractors  are 
those  contractors  over  which  DOE  has 
cognizance  as  identified  in  FMC  73-6, 
or  where  DOE  has  the  preponderance 
of  Government  business.  Included  are 
operating  contractors  and  pilot  and 
demonstration  plant  contractors. 

§  9-23.104  Review  criteria. 

(a)  A  CPSR  is  an  evaluation  of  a 
contractor’s  procurement  system  and 
the  effectiveness  with  which  procure¬ 
ments  are  placed  in  the  performance 
of  Government  contractsw  It  is  not 
limited  to  a  specific  Government  con¬ 
tract. 

(b)  A  CPSR  will  be  initiated  when 
the  contracting  officer  determines 
that  the  nature  or  extent  of  subcon¬ 
tracting  warrants.  Generally,  a  CPSR 
shall  be  performed  if  the  contractor  is 
expected,  within  the  next  12  months, 
to  have  in  excess  of  $5,000,000  busi¬ 
ness  with  the  Government  from  other 
than  fixed-price,  competitively  award¬ 
ed  contracts.  (For  the  purpose  of  this 
paragraph,  contract  modifications  are 
not  considered  to  be  competitively 
awarded.) 

(c)  The  procurement  systems  of  con¬ 
tractors  meeting  the  criteria  in  (b) 
above  shall  not  be  reviewed  if  the  con¬ 
tracting  officer  determines,  in  writing, 
and  the  senior  procurement  official. 
Headquarters,  agrees  that  the  extent 
or  nature  of  the  subcontracting  will 
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not  justify  the  cost  of  the  CPSR.  In 
exceptional  cases,  a  contractor  not 
meeting  the  criteria  in  (b)  above  may 
be  reviewed  if  the  contracting  officer 
determines  that  the  facts  warrant 
such  action. 

(e)  CPSRs  will  be  conducted  in  ac¬ 
cordance  with  the  DOE  Handbook  for 
Conduct  of  Contractor  Procurement 
System  Reviews  (Draft). 

(f )  An  outline  of  the  proposed  CPSR 
review,  including  the  time  schedule, 
composition  and  assignments  of  the 
review  team,  shall  be  forwarded  to  the 
senior  procurement  official,  Headquar¬ 
ters.  Initial  and  follow  up  review 
teams  shall  include  a  DCAS  represen¬ 
tative  and,  if  available,  a  representa¬ 
tive  from  the  Directorate  of  Procure¬ 
ment  and  Contracts  Management  and 
another  DOE  procurement  office. 

§  9-23.105  Types  of  review. 

§  9-23.105-1  Initial  review. 

An  initial  review  shall  be  conducted 
when  the  contractor  meets  the  criteria 
in  §9-23.104.  It  shall  be  a  complete 
evaluation  as  described  in  §  9-23.106. 

§  9-23.105-2  Subsequent  reviews. 

If  a  contractor’s  procurement  system 
is  approved,  the  contracting  officer 
shall  determine  annually  the  need  for 
a  subsequent  review  if  it  still  meets 
the  criteria  in  §  9-23.104.  A  subsequent 
review  may  be  limited  to  specific  areas 
but  shall  include  sufficient  consider¬ 
ation  of  each  of  the  factors  listed  in 
§9-23. 106(a)  to  establish  the  current 
adequacy  or  inadequacy  of  the  entire 
system.  Such  review  shall  generally  be 
conducted  in  order  to: 

(a)  Examine  changes  instituted  since 
the  previous  review; 

(b)  Ascertair  the  status  of  prior  rec¬ 
ommendations  upon  which  action  has 
not  been  completed;  and 

(c)  Determine  whether  the  contrac¬ 
tor’s  procurement  system,  especially 
the  significant  cost  impact  areas,  war¬ 
rants  continued  approval.  Subsequent 
reviews  shall  be  performed  no  less 
often  than  every  two  years. 

§  9-23.105-3  Special  reviews. 

After  approval  of  the  contractor’s 
procurement  system,  the  contracting 
officer  may  initiate  special  reviews  in 
connection  with  weaknesses  revealed 
as  a  result  of: 

(a)  The  initial  or  subsequent  review; 

(b)  The  review  of  subcontracts  sub¬ 
mitted  under  the  notification  require¬ 
ment  of  contract  clauses; 

(c)  Changes  in  the  contractor’s  pro¬ 
curement  policies,  procedures,  or  per¬ 
sonnel; 

(d)  Changes  in  plant  workload  or 
type  of  work;  or 

(e)  Information  provided  by  Govern¬ 
ment  personnel. 

In  conducting  such  reviews,  the  same 
effectiveness  criteria  used  in  previous 
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reviews  shall  be  applied  to  the  area 
being  examined. 

§  9-23.105-4  Follow-up  reviews. 

If  approval  of  a  contractor’s  procure¬ 
ment  system  is  withheld  or  with¬ 
drawn,  a  follow-up  review  shall  be 
made  as  soon  as  evidence  is  received 
from  the  contractor  that  the  factors 
leading  to  such  action  have  been  cor¬ 
rected.  Whether  this  review  consists  of 
a  complete  reexamination  of  the  con¬ 
tractor’s  procurement  system  or  is 
confined  to  the  areas  found  deficient 
shall  be  a  matter  of  judgment  and  will 
depend  on  the  time  lapse  between  the 
notice  to  the  contractor  of  withhold¬ 
ing  or  withdrawal  of  approval  and  the 
follow-up  review. 

§  9-23.106  Extent  of  review. 

(a)  Generally,  a  review  shall  consist 
of  a  complete  evaluation  of  the  con¬ 
tractor’s  procurement  system.  This 
review  shall  be  made  in  accordance 
with  the  DOE  CPSR  handbook  and 
shall  give  special  attention  to: 

(1)  The  degree  of  competition  ob¬ 
tained; 

(2)  Pricing  policies  and  techniques, 
including  methods  of  obtaining  accu¬ 
rate,  complete,  and  current  cost  or 
pricing  data,  and  certification  as  re¬ 
quired; 

(3)  The  methods  of  evaluating  sub¬ 
contractor’s  responsibilities; 

(4)  The  treatment  accorded  affiliates 
and  other  concerns  having  close  work¬ 
ing  arrangements  with  the  contractor; 

(5)  The  extent  to  which  assurance  is 
obtained  that  principal  subcontractors 
apply  sound  pricing  practices  and  a 
satisfactory  procurement  system  in 
dealing  with  lower-tier  subcontractors; 

(6)  The  appropriateness  of  the  types 
of  subcontract  used; 

(7)  Practices  pertaining  to  small  and 
minority  businesses,  labor  surplus 
area,  and  other  socio-economic  pro¬ 
grams; 

(8)  Attention  given  to  the  manage¬ 
ment  of  significant  subcontract  pro¬ 
grams; 

(9)  The  contractor’s  procurement 
policies  and  procedures  pertaining  to 
such  items  as  "make-or-buy”  program, 
control  of  property,  obtaining  of  war¬ 
ranties,  and  organizational  conflict  of 
interest: 

(10)  Compliance  with  cost  account¬ 
ing  standards  in  award  and  adminis¬ 
tration  of  subcontracts. 

(11)  Effectiveness  of  policies  and 
procedure; 

(12)  Effectiveness  of  subcontract 
close-out  procedures  and  actions. 

(b)  In  reviwing  the  contractor’s  pro¬ 
curement  system,  a  determination 
shall  be  made  as  to  whether  subcon¬ 
tracting  is  done  competitively  to  the 
maximum  practicable  extent.  This  re¬ 
quires  ascertaining  whether: 

(1)  A  sufficient  number  of  sources 
are  solicited;  and 
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(2)  Subcontracting  procedures  pro¬ 
vide  other  elements  needed  for  ade¬ 
quate  and  effective  competition,  in¬ 
cluding: 

(i)  Adequate  descriptions  of  any  fac¬ 
tors  to  be  evaluated;  and 

(ii)  Evaluation  of  all  offers  on  a 
common  basis. 

(c)  Decisions  as  to  whether  commer¬ 
cial  items  conform  to  the  purpose  and 
intent  of  the  exemption  from  the  re¬ 
quirement  for  submitting  and  certify¬ 
ing  current  cost  or  pricing  data  shall 
be  analyzed. 

§9-23.107  Review  of  CPSR  reports. 

(a)  The  findings  and  recommenda¬ 
tions  of  the  review  team  (the  CPSR 
Report)  should  be  reviewed  by  the 
senior  official  of  the  DOE  organiza¬ 
tion  having  cognizance  over  the  con¬ 
tractor  and  shall  be  approved  by  the 
senior  procurement  official.  Headquar¬ 
ters,  before  the  contracting  officer  de¬ 
termines  to  grant,  continue,  withhold 
or  withdraw  approval. 

(b)  Three  copies  of  the  CPSR  report 
shall  be  furnished  to  the  senior  pro¬ 
curement  official,  Headquarters,  who 
will  consult  with  appropriate  organiza¬ 
tions  in  performance  of  his  review. 
The  submittal  shall  include: 

(i)  An  outline  of  the  actions  planned 
as  a  result  of  the  review; 

(ii)  A  draft  of  whatever  correspon¬ 
dence  will  be  issued  to  the  contractor 
as  a  result  of  the  review; 

(iii)  A  description  of  the  present  and 

any  proposed  revisions  to  subcontract 
notice/consent/approval  dollar 

thresholds  or  other  limitations; 

(iv)  If  revisions  are  to  be  made  to 
subcontract  dollar  thresholds  or  other 
limitations: 

(A)  A  stratification  of  the  present 
subcontract  review  workload,  includ¬ 
ing  manhours,  and 

(B)  An  evaluation  of  the  anticipated 
benefits  and  problems  resulting  from 
the  proposed  dollar  or  other  limitation 
changes. 

§9-23.108  Granting,  continuing,  withhold¬ 
ing,  and  withdrawing  approval. 

(a)  The  contracting  office  is  respon¬ 
sible  for  granting,  continuing,  with¬ 
holding,  or  withdrawing  approval  of  a 
contractor’s  procurement  system  sub¬ 
ject  to  the  requirements  of  9- 
23.107(a).  The  contracting  officer  shall 
approve  a  procurement  system  only 
after  a  CPSR  discloses  that  the  con¬ 
tractor’s  procurement  policies  and 
practices  are  effective  and  provide  ade¬ 
quate  protection  of  the  Government’s 
interests.  Approval  of  a  system  shall 
be  withheld  if  there  are  major  weak¬ 
nesses  or  if  the  contractor  is  unable  to 
provide  sufficient  information  upon 
which  to  base  an  affirmative  determi¬ 
nation.  An  approval  may  be  with¬ 
drawn  at  any  time  on  the  basis  of  a  de¬ 
termination  that  there  has  been  a  de¬ 
terioration  of  the  contractor’s  procure¬ 


ment  system,  or  otherwise  to  protect 
the  interest  of  the  Government. 

(b)  The  contracting  officer  shall  give 
the  contractor  written  notice  granting, 
continuing,  withholding,  or  withdraw¬ 
ing  approval  of  the  procurement 
system.  If  the  contractor’s  system  is 
approved,  the  notification  of  approval 
shall  include: 

(1)  The  effective  date  of  the  approv¬ 
al; 

(2)  The  plant,  plants,  divisions,  or  fa¬ 
cility  of  the  company  that  are  ap¬ 
proved; 

(3)  The  period  that  the  approval 
covers  (usually  one  year,  maximum 
two  years); 

(4)  The  extent  of  applicability  (usu¬ 
ally  all  DOE  contracts  with  the  ap¬ 
proved  facility  administered  by  the  in¬ 
volved  procurement  office,  all  such 
DOE  contracts  administered  by  other 
DOE  procurement  offices  when  the 
cognizant  contracting  officer  concurs); 

(5)  The  effect  of  the  approval  (any 
increase  in  dollar  or  any  other  limita¬ 
tions)  will  be  based  upon  the  degree  of 
confidence  in  the  contractor’s  procure¬ 
ment  system  as  determined  through 
the  review  and  the  need  to  maintain  a 
review  of  the  most  significant  subcon¬ 
tracts,  subject  to  the  limitations  in  §  9- 
50.302-5(b); 

(6)  Any  special  conditions  or  require¬ 
ments  for  notification  to  or  consent  or 
approval  by  the  contracting  officer 
(such  as  intracompany  transfers,  criti¬ 
cal  or  programmatically  important 
subcontracts); 

(7)  Other  conditions  such  as: 

(i)  Contract  terms  that  need  to  be 
changed; 

(ii)  Advice  that  termination  of  ap¬ 
proval  will  occur  upon  a  change  in  the 
procurement  system  unless  approved 
by  the  contracting 

(8)  Statement  that  approval  may  be 
withdrawn  at  any  time  at  the  Govern¬ 
ment’s  discretion. 

(c)  Approval  of  a  contractor’s  pro¬ 
curement  system  does  not  offset  the 
requirement  for  advance  notification 
except  as  set  forth  in  §9-3.901. 

(i)  Advance  notification  for  informa¬ 
tion  purposes  is  required  in  the  follow¬ 
ing  instances,  notwithstanding  §  9- 
3.901. 

(A)  Noncompetitive  procurements 
over  $25,000. 

(B)  Intracompany  transfers  or  pay¬ 
ments  over  $10,000. 

(C)  Direct  reimbursement  of  costs 
over  $500. 

(ii)  The  advance  notice  shall  contain 
as  a  minimum:  a  description  of  work, 
estimated  cost,  type  of  contract  or  re¬ 
imbursement  provisions,  and  extent  of 
anticipated  competition.  Such  notifica¬ 
tion  shall  be  forwarded  to  the  con¬ 
tracting  officer  as  soon  as  the  informa¬ 
tion  is  known,  which  normally  will  be 
before  solicitation.  The  contracting  of¬ 
ficer  may  at  any  time  request  addi¬ 
tional  information  that  must  be  fur¬ 


nished  promptly  and  prior  to  award  of 
the  subcontract. 

(d)  When  approval  of  the  contrac¬ 
tor’s  procurement  system  is  withheld 
or  withdrawn  the  contractor  shall  be 
informed  in  writing  of  specific  actions 
necessary  to  qualify  the  system  for  ap¬ 
proval  and  shall  be  requested  to  fur¬ 
nish  as  soon  as  possible  (normally 
within  two  weeks),  a  time-scheduled 
plan  with  periodic  status  reports  for 
accomplishing  the  necessary  actions. 

(e)  When  recommendations  are 
made  for  improvement  of  an  approved 
system,  the  contractor  shall  be  re¬ 
quested  to  reply  as  soon  as  possible 
(normally  within  two  weeks)  as  to  con¬ 
currence  or  position  with  respect  to 
the  recommendations. 

(f)  Copies  of  notifications  granting, 
continuing,  withholding,  or  withdraw¬ 
ing  approval  of  a  contractor’s  procure¬ 
ment  system,  copies  of  recommenda¬ 
tions  for  improvement  of  an  approved 
system,  and  information  received  from 
the  contractor  pursuant  to  (d)  and  (e) 
above  shall  be  transmitted  to  the 
senior  procurement  official,  Headquar¬ 
ters. 

§9-23.109  Disclosure  of  approval  status  of 
a  contractor’s  procurement  system. 

(a)  Upon  request,  a  prime  contractor 
may  be  informed  that  the  procure¬ 
ment  system  of  a  proposed  subcontrac¬ 
tor  has  been  approved  under  Govern¬ 
ment  prime  contracts,  if  such  is  the 
case.  The  prime  contractor  shall  be 
cautioned  that  approval  status  is  fur¬ 
nished  only  as  of  the  date  of  notifica¬ 
tion  and  that  the  Government  does 
not  assume  the  responsibility  to  keep 
the  prime  contractor  advised  of  any 
change  in  the  approval  status  of  the 
proposed  subcontractor’s  procurement 
system. 

(b)  The  contents  of  summary  and 
complete  reports  of  contractor  pro¬ 
curement  system  reviews,  and  other 
information  disclosed  by  the  contrac¬ 
tor  during  the  review  shall  be  divulged 
only  to  those  Government  personnel 
having  a  need-to-know. 

§9-23.110  Surveillance  of  the  contractor’s 
approved  procurement  system. 

(a)  The  contracting  officer  must 
maintain  a  sufficient  level  of  surveil¬ 
lance  to  assure  that  the  contractor 
continues  to  effectively  manage  the 
procurement  program.  The  contract¬ 
ing  officer  shall  develop  a  surveillance 
plan  and  submit  it  to  the  senior  pro¬ 
curement  official.  Headquarters,  for 
approval.  The  surveillance  plan  shall 
encompass  all  phases  of  the  system 
(pre-award,  post-award  performance, 
contract  completion  and  close  out)  an 
all  operations  which  impact  procure¬ 
ment  and  subcontracting.  Surveillance 
shall  consider  all  of  the  elements  of 
the  contractor’s  procurement  system 
including,  but  not  limited  to,  those 
items  evaluated  in  the  initial  review. 
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(b)  Certain  subcontractors  may  re¬ 
quire  additional  surveillance  because 
of  the  flowdown  of  policies  on  cost, 
schedule,  and  technical  performance. 

PART  9-30— CONTRACT  FINANCING 

Sec. 

9—30.000  Scope  of  part. 

Subpart  9-30.1 — Form*  of  Financing 

9—30.102  Guaranteed  loans— description. 
9—30.109  Partial  payments— description. 

Subpart  9-30.2 — B«tlc  Policlet 

9—30.209  Order  of  preference. 

Subpart  9-30.4 — Advonco  Payment* 

9—30.400  Scope  of  subpart. 

9—30.403  Interst. 

9—30.404  Standards— Amounts— Need. 
9—30.406  Responsibility— Delegation  of  au¬ 
thority. 

Subpart  9-30.5 — ?rograit  Paymontt  Fated  on  Cottt 

9—30.517  Contract  financing  office  clear¬ 
ance. 

9—30.528  Consideration  for  amendments 
providing  for  progress  payments. 

Subpcrt  9-30.7 — Assignment  of  Claims 

9—30.701  General. 

9—30.703  Contract  clause— Assignment  of 
Claims. 

9—30.708  Examination  of  assignment. 

Authority:  Title  V.  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  Adminis¬ 
trative  Procedures  Act,  as  amended  (5  U.S.C. 
551,  et.  seq.) 

§  9-30.000  Scope  of  part. 

This  part  implements  and  supple¬ 
ments  FPR  Part  1-30  for  use  in  the 
placement  and  administration  of  con¬ 
tracts  for  the  procurement  of  materi¬ 
als  and  services  by  or  for  the  account 
of  DOE  for  functions  transferred  to 
DOE  from  the  agencies  referred  to  in 
the  Federal  Procurement  Regulations. 

Subpcut  9-30.1 — Forint  of  Financing 
9-30.102  Guaranteed  loans — Description. 

The  following  implements  the  FPR 
stating  DOE  procedure,  criteria,  and 
policies: 

(a)  Procedure.  The  procedure  for  ob¬ 
taining  a  guaranteed  loan  is  essential¬ 
ly  the  same  as  the  procedure  for  ob¬ 
taining  a  conventional  loan.  The  con¬ 
tractor  or  prospective  contractor  re¬ 
quiring  additional  funds  to  perform 
the  contract,  applies  to  its  bank  for  a 
loan  or  credit  of  the  required  amount. 
The  amount  may  be  such  that  the 
bank  can  grant  the  loan  for  its  own  ac¬ 
count.  However,  if  for  any  reason  the 
bank  deems  it  necessary  to  require  a 
guarantee,  the  bank  may  apply  to 
DOE  through  the  appropriate  Federal 
Reserve  Bank  for  the  required  guaran¬ 
tee.  DOE  certification  of  guaranteed 
loan  applications  shall  be  made  only 
by  the  head  of  the  agency  or  designee 
authorized  for  that  purpose. 

(b)  Criteria.  The  following  criteria 
apply  to  the  approval  of  guaranteed 
loans  by  DOE: 

(1)  The  materials  or  services  to  be 
furnished  by  the  contractor  are  neces¬ 
sary  to  the  government’s  interest. 


(2)  Such  materials  or  services  cannot 
practicably  be  obtained  from  alternate 
sources  without  delaying  or  impeding 
the  government’s  interest  except  that 
no  small  business  concern  shall  be 
held  ineligible  for  the  issuance  of  such 
guarantee  by  reason  of  alternative 
sources  of  supply. 

(3)  The  contractor  has  demonstrated 
its  inability  to  obtain  the  necessary  fi¬ 
nancing  in  conventional  credit  chan¬ 
nels  without  the  guarantee. 

(4)  There  is  reasonable  assurance 
that  the  loan  can  be  repaid. 

(5)  The  contractor  is  competent  to 
perform  the  contract.  Eligibility  under 
subparagraphs  (D,  (2),  and  (5)  of  this 
paragraph  is  determined  on  the  basis 
of  findings  by  the  appropriate  procur¬ 
ing  activity.  Eligibility  under  subdivi¬ 
sions  (3)  and  (4)  of  this  paragraph  is 
determined  by  the  Controller,  based 
on  information  contained  in  the  appli¬ 
cation,  the  Federal  Reserve  Bank’s 
report,  and  information  furnished  by 
the  procuring  activity  concerned. 

(c)  Policies.  The  following  policies 
governing  the  exercise  of  its  loan  guar¬ 
antee  authority  have  been  established 
by  DOE: 

(1)  The  use  of  the  loan  guarantee 
authority  is  not  restricted  to  contracts 
or  subcontracts  of  any  particular  types 
or  classes.  Each  case  is  to  be  evaluated 
on  its  own  merits  and  under  the  par¬ 
ticular  circumstances  applicable  there¬ 
to. 

(2)  The  fact  that  a  contract  has  been 
awarded  as  a  result  of  competitive  bid¬ 
ding  should  not  of  itself  render  the 
loan  ‘ineligible  for  guarantee  by  DOE 
if  the  contractor  is  financially  respon¬ 
sible  and  its  need  for  working  capital 
is  the  result  of  the  impact  of  the  de¬ 
fense  program. 

(3)  The  guarantee  authority  should, 
in  general,  not  be  used  in  connection 
with  loans  to  contractors  required  to 
furnish  performance  bonds,  except  in 
those  cases  in  which  the  time  likely  to 
be  required  for  the  surety  or  DOE  to 
take  over  in  the  event  of  default  will 
result  in  delays  which  cannot  be  toler¬ 
ated  by  the  particular  program  con¬ 
cerned.  When  performance  bonds  have 
been  furnished,  the  surety  shall  be  re¬ 
quired  to  subordinate  its  rights  in 
favor  of  the  guaranteed  loan. 

(4)  The  criterion  that  the  materials 
or  services  to  be  provided  cannot  read¬ 
ily  be  procured  from  alternative 
sources  does  not  require  the  finding 
that  the  materials  or  services  are  abso¬ 
lutely  unobtainable  elsewhere.  The 
criterion  should  be  so  applied  as  to 
permit  guarantees  of  loans  when,  al¬ 
though  the  materials  or  services  can 
be  obtained  elsewhere,  such  factors  as 
the  urgency  of  supply  schedules,  tech¬ 
nical  capacity  of  the  contractor,  com¬ 
parative  prices,  and  time  and  expense 
involved  in  re-issuing  the  contract,  in¬ 
cluding  termination  payments,  estab¬ 
lish  that  it  is  to  the  Government’s  ad¬ 


vantage  not  to  resort  to  alternative 
sources  merely  because  the  contractor 
or  subcontractor  may  require  a  guar¬ 
anteed  loan. 

(5)  If  it  is  known  at  the  time  the 
contract  is  to  be  awarded  that  the  low 
offeror  who  is  technically  qualified 
and  competent  to  furnish  the  required 
materials  and  services  will  require  a 
guaranteed  loan,  the  contracting  offi¬ 
cer  should  obtain  appropriate  staff 
advice  and  in  reaching  a  decision 
should  consider  at  least  the  following: 

(i)  The  savings  to  be  realized  by 
awarding  the  contract  to  the  low  of¬ 
feror: 

(ii)  The  risk  to  the  Government  in 
guaranteeing  a  loan;  and 

(iii)  The  likelihood,  if  award  is  made 
to  the  second  low  offeror,  of  his  apply¬ 
ing  for  a  guaranteed  loan  at  a  later 
date. 

Extreme  care  should  be  exercised  in 
rejecting  a  low  bid  or  proposal  simply 
because  the  low  offeror  requires  a 
guaranteed  loan. 

(6)  The  amount  of  the  loan  should 
bear  reasonable  relationship  to  the 
value  and  terms  of  the  contract,  the 
probable  investment  required  to  be 
made  by  the  contractor  in  payrolls  and 
inventories,  etc.,  the  frequency  with 
which  contract  payments  are  to  be 
made,  and  the  borrower’s  current 
working  capital  position. 

(7)  Borrowings  for  working  capital 
purposes  under  guaranteed  loans  shall 
be  limited  to  the  amount  necessary  to 
perform  the  contracts  for  which  the 
loan  is  sought.  In  order  that  the  con¬ 
tractor  will  also  use  its  own  funds  in 
the  performance  of  the  contracts, 
amounts  outstanding  under  the  loan 
or  line  of  credit  shall  be  limited  to  an 
amount  not  to  exceed  90  percent  of 
the  borrower’s  investment  in  its  con¬ 
tracts  regardless  of  the  total  amount 
of  the  loan  or  line  of  credit  autho¬ 
rized.  The  borrower’s  investment  in¬ 
cludes  all  items  for  which  the  borrow¬ 
er  would  be  entitled  to  payment  on 
performance  or  termination  of  con¬ 
tracts,  but  does  not  include  any  items 
for  which  no  work  has  been  done  nor 
expenditures  made. 

(8)  Unless  there  are  exceptional  cir¬ 
cumstances,  the  loan  should  mature 
not  later  than  30  days  after  the  esti¬ 
mated  date  of  final  payment  under  the 
contract. 

§  9-30.109  Partial  payments — Description. 

Partial  payments,  as  a  financing 
device,  may  be  used  in  conjunction 
with  other  methods  of  financing,  such 
as  guaranteed  loans. 

Subpart  9-30.2 — Basic  Policies 

§  9-30.209  Order  of  preference. 

(a)  With  respect  to  cost-reimburse¬ 
ment  type  procurement  generally,  con¬ 
tracting  officers  shall  require  contrac¬ 
tors  to  employ  private  financing  with 
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or  without  assignment  of  contract  pay¬ 
ments  (FPR  Subpart  1-30.7).  Periodic 
interim  reimbursement  on  account  of 
incurred  cost  and  payment  of  fixed  fee 
(if  any)  will  normally  be  made,  reduc¬ 
ing  the  amount  of  necessary  financing 
for  working  capital  (9-7.202-4).  In 
seme  instances,  where  no  other  means 
of  adequate  financing  is  available  on 
reasonable  terms,  DOE  may  approve 
(in  order  of  preference)  a  guasranteed 
loan  or  an  advance  payment  for  per¬ 
formance  of  the  contract. 

(b)  Partial  payment,  as  provided  for 
in  the  standard  form  of  supply  con¬ 
tract  (FPR  1-16.901-32),  should  be 
considered  as  a  form  of  contractor  fi¬ 
nancing  in  the  second  place  in  the 
order  of  preference. 

Subpart  9-30.4 — Advance  Payments 

§  3-30.400  Scope  oi  subpart. 

This  subpart  does  not  apply  to  fi¬ 
nancing  arrangements  for  contracts 
with  DOE  prime  integrated  contrac¬ 
tors  who  are  financed  through  special 
arrangements. 

§9-30.403  Interest 

(a)  Interest  will  be  charged  on  the 
unliquidated  balance  of  all  advance 
payments  at  the  rate  established  by 
the  Secretary  of  the  Treasury  pursu¬ 
ant  to  Pub.  L.  92-41,  85  Stat.  97,  for 
the  Renegotiation  Board;  however,  ad¬ 
vance  payments  may  be  made  without 
interest: 

(1)  Pursuant  to  FPR  1-30.403, 

(2)  In  CPFF  contracts  for  construc¬ 
tion  or  engineering  services  or, 

(3)  Where  the  contract  provides  that 
title  to  the  advance  has  been  retained 
by  the  Government  (§  9-50.704-18). 

§  9-30.404  Standards — Amounts — Need. 

The  total  advance  payment  shall  not 
exceed  90  percent  of  the  value  of  the 
uncompleted  portion  of  the  contract 
and  shall  not  include  any  portion  of 
the  anticipated  profit  or  the  fixed  fee. 

§  9-30.406  Responsibility — Delegation  of 
authority. 

The  head  of  the  procuring  activity 
or  designee  shall  have  the  responsibil¬ 
ity  and  authority  for  making  the  find¬ 
ings  and  determinations  referenced  in 
FPR  1-30.406. 

Subpart  9-30.5 — Progress  Payments  Based  on 
Costs 

§9-30.517  Contract  financing  office  clear¬ 
ance. 

The  prior  approval  specified  here 
shall  be  obtained  from  the  Controller. 

§9-30.528  Consideration  for  amendments 
providing  for  progress  payments. 

To  the  extent  applicable  and  appro¬ 
priate,  these  provisions  may  also 
relate  to  a  partial  payments  clause.  If 
justified,  an  amendment  for  this  pur¬ 


pose  may  be  made  wi  1  out  consider¬ 
ation  pursuant  to  FPR  Part  1-17  and 
Part  9-17.  When  any  such  amendment 
is  made,  the  consent  of  sureties,  if  any, 
should  be  obtained. 

Subpart  9-30.7 — Assignment  of  Claims 

§  9-30.701  General. 

FPR  1-30.701  is  implemented  as  fol¬ 
lows: 

(a)  In  the  case  of  prime  contracts, 
when  it  has  been  determined  that  the 
financing  of  defense  contracts  will  be 
facilitated  in  the  interest  of  DOE  pro¬ 
gram,  it  is  the  policy  of  DOE  that  such 
contracts  provide,  or  be  amended  with¬ 
out  consideration  (see  Assignment  of 
Claims  Act  of  1940)  to  provide,  that 
payments  to  be  made  to  an  assignee 
shall  not  be  subject  to  reduction  or 
setoff: 

(1)  For  any  liability  of  any  nature  of 
the  assignor  to  the  United  States  or 
any  department  or  agency  thereof 
which  arises  independently  of  such 
contracts: 

(2)  For  any  liability  of  the  assignor 
on  account  of: 

(i)  Renegotiation  under  any  renego¬ 
tiation  statute  or  under  any  statutory 
renegotiation  article  in  the  contract; 

(ii)  Fines: 

(iii)  Penalties  (which  term  does  not 
include  amounts  which  may  be  collect¬ 
ed  or  withheld  from  the  assignor  in  ac¬ 
cordance  with,  or  for  failure  to  comply 
with,  the  terms  of  the  contract); 

(iv)  Taxes,  social  security  contribu¬ 
tions,  or  the  withholding  or  nonwith¬ 
holding  of  taxes  or  soc  curity  con¬ 
tributions,  whether  arising  irom  or  in¬ 
dependently  of  such  co' 

(b)  In  the  case  of  subcontracts,  when 
loans  are  made  for  tl  purpose  of  fi¬ 
nancing  performance  of  subcontracts 
under  DOE  prime  con  racts,  financing 
institutions  (or  the  Government  as 
guarantor  in  those  in -ta  ices  in  which 
such  loans  are  guaranteed)  should  not 
be  required  to  incur  risks  of  loss  by 
reason  of  possible  diversion  of  as¬ 
signed  subcontract  proceeds  for  pay¬ 
ment  of  o’  .er  claims  of  the  pr  ime  con¬ 
tractor  age  nst  the  borrower  otherwise 
unrelate  3  the  assigned  subcon¬ 
tracts.  In  e  interest  of  national  de¬ 
fense  financing,  heads  of  procuring  ac¬ 
tivities  sh  require  the  adoption  of 
these  polit  and  pr  (ices  by  DOE 
prime  contractors  wit !  espect  to  DOE 
subcontract  work.  Heads  of  procuring 
activities  should  inform  the  Controller 
of  each  DOE  contractor  who  is  unwill¬ 
ing  to  adopt  policies  consistent  with 
this  paragraph  and  the  reasons  given 
in  support  of  the  contractor’s  position. 

§  9-30.703  Contract  clause — Assignment  of 
claims. 

The  last  two  sentences  of  paragraph 
(a)  of  the  clause  in  FPR  1-30.703  shall 
also  be  deleted  in  all  contracts  for 
transportation  services. 


§  9-30.708  Examination  of  assignment. 

(a)  In  classified  contracts,  the  as¬ 
signee  should  ordinarily  be  furnished, 
upon  request,  with  the  following  infor¬ 
mation,  as  applicable,  in  lieu  of  a  copy 
of  the  contract: 

(1)  Name  and  address  of  the  DOE 
prime  contractor; 

(2)  Prime  contract  number  and  date; 

(3)  DOE  office  and  address  receiving 
the  material  or  service; 

(4)  Subcontract  number  of  purchase 
order  number; 

(55  Date  of  the  subcontract  or  pur¬ 
chase  order; 

(6)  Date  on  which  prime  contract, 
subcontract,  or  purchase  order  is  to  be 
completed; 

(7)  Total  amount  of  the  subcontract 
or  purchase  order; 

(8)  Dollar  amount  remaining  to  be 
delivered  on  prime  contract,  subcon¬ 
tract,  or  purchase  order;  and 

(9)  A  statement  as  to  the  assignabil¬ 
ity  of  the  prime  contract,  subcontract, 
or  purchase  order. 

(b) (1)  It  is  DOE  policy  that  any  as¬ 
signment  of  claims  shall  cover  all 
amounts  payable  under  the  contract 
and  not  already  paid.  Partial  assign¬ 
ments  shall  not  be  permitted  unless 
they  are  primarily  for  the  benefit  of 
the  Government,  as  stated  in  FPR  1- 
30.708(c)(1). 

PART  9-50— OPERATING  AND  ONSITE 
SERVICE  CONTRACTS 

Sec. 

9-50.000  Scope. 

9-50.001  Definition. 

Subpart  9-50.1 — General 

9-50.100  Scope. 

9-50.101  Mandatory  use  of  Federal  specifi¬ 
cations. 

9-50.102  Contingent  fees. 

9-50.103  List  of  concerns  or  individuals  de¬ 
barred,  suspended,  or  declared  ineligible. 
9-50.104  Small  business  concerns. 

9-50.105  Reporting  possible  antitrust  viola¬ 
tions. 

9-50.106  Qualified  products. 

9-50.107  Subcontracting  with  minority 
business  enterprises. 

9-50.108  Records  and  reports. 

9-50.109  General  policy  on  organizational 
conflicts  of  interest. 

9-50.109-1  Scope. 

9-50.109-2  Architect-engineer/construction 
services. 

9-50.109-3  Protection  and  private  use  of  in¬ 
formation  and  data  by  contractors. 

Subpart  9-50.2 — Miitokas  in  Subcontracting 

9-50.2.200  Procedures  for  handling  mis¬ 
takes  under  operating  and  on-site  ser¬ 
vice  contractor  procurement. 

Subpart  9-50.3 — Procurement 

9-50.300  Scope. 

9-50.301  Types  of  contracts. 

9-50.302  Subcontracting  policies  and  proce¬ 
dures. 

9-50.302-1  General. 

9-50.302-2  Responsibility  of  contracting  of- 
9-50.302-3  Policies. 
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9-50.302-4  Procurement  from  Contractor- 
Controlled  sources. 

9-50.302-5  Review  and  approval. 

9-50.303  Operating  and  onsite  service  con¬ 
tracts. 

0-50.304  Field  recommendations  to  extend 
or  complete  operating  contracts  and 
c  ns!te  service  contracts. 

Juorart  9-50.4 — Spacict  Type*  end  Method*  of 
Procurement 

9-50.400  Scope. 

T-50.401  Public  utilities. 

3-50.401-1  Applicability. 

P-50.401  2  Policy. 

'">-50.401-3  Prior  review  of  certain  proposed 
procurements. 

9-50.402  Source  and  special  nuclear  materi¬ 
al  transfers. 

'ufcpart  7-50.5 — Special  am.!  Directed  Source*  of 
Supply 

3-50.500  Scope. 

9-50.501  Excess  personal  property. 

3-50.502  Interagency  motor  pool  vehicles 
and  related  services. 

3-50.503  Use  of  GSA  supply  sources. 

9-50.504  Use  of  excess  materials  from  Gen¬ 
eral  Services  Administration  Inventories. 

5-50.505  Use  of  Government  sources  of 
supply. 

9-50.506  Procurement  of  special  items. 

9  50.506-1  Motor  vehicles. 

9-50.506-2  Typewriters. 

9-50.506-3  Printing  equipment  and  printing 
services. 

9-50.506-4  Alcohol. 

9-  50.506-5  Helium. 

9-50.506-6  Miscellaneous  items. 

9-50.507  Purchase  or  lease  determinations. 

Subpart  4-53.6 — Buy  American  Act — Supply  and 
Set  vice  Contract* 

9-50.600  Scope. 

9-50.601  Exceptions. 

9-50.301-1  Nonavailability  in  the  United 
States. 

9-50.602  Balance  of  payments  program. 

Subpart  9-50.7 — Contract  Claute*  tor  Operating  and 
Ontile  Service  Contract* 

9-50.700  Scope  of  subpart. 

9-50.701  General  policy. 

9-50.702  Deviations. 

9-50.703  Modifications  and  notes  to  FPR 
clauses,  in  addition  to  those  set  forth  in 
DOE-PR  Part  9-7. 

9-50.703-1  Covenant  against  contingent 

9-50.703-2  Disputes. 

9-50.703-3  Payment  of  interest  on  contrac¬ 
tor's  claims. 

9-50.703-4  Examination  of  records  by 
Comptroller  General. 

9-50.703-5  Buy  American  Act. 

9-50.704  Clauses  to  be  used  in  addition  to  or 
in  place  of  the  contract  clauses  set  forth 
in  FPR  Part  1-7  and  DOE-PR  Part  9-7, 
where  appropriate. 

9-50.704-1  Security. 

9-50.704-2  Safety  and  health. 

9-50.704-3  Buy  American  Act  (construc¬ 
tion). 

9-50.704-4  Classification. 

9-50.704-5  Disclosure  of  information. 

9-50.704-6  Nuclear  hazards  indemnity. 

9-50.704-7  Nuclear  hazards  indemnity- 
product  liability. 

9-50.704-8  Indemnity  assurance  to  archi¬ 
tect-engineer  or  supplier  prior  to  oper¬ 
ation  of  a  production  or  utilization  fa¬ 
culty. 


Sec. 

9-50.704-9  Accounts,  records  and  inspection. 

9-50.704-10  Alterations  and  additions. 

9-50.704-11  Changes. 

9-50.704-12  Contractor's  organization. 

S-50. 704-13  Allowable  costs  and  fixed  fee 
(CPFF  operating  and  construction  con¬ 
tracts). 

!  -50.704-14  Allowable  costs  and  fixed  fee 
(supply  contracts  and  research  and  de¬ 
velopment  contracts  with  concerns 
ether  than  educational  institutions). 

9-50.704-15  Allowable  costs  (research  and 
development  contracts  with  educational 
Institutions). 

9-50.704-16  Allowable  costs  and  fixed  fee 
(architect-engineer  contracts). 

9-50.704-17  Obligation  of  funds  (operating 
contracts). 

9-50.704-18  Payments  and  advances. 

9-50.704-19  Special  bank  account  agree¬ 
ment. 

9  50.704-20  Payments  (cost-type  contracts 
Where  funds  are  not  advanced  by  DOE). 

9-50.704-21  Property. 

P-50.704  22  Contractor  procurement. 

?-50. 704-23  Taxes. 

9-50.704-24  Subcontractor  cost  or  pricing 
data. 

9-50.704-25  Workmanship  and  materials. 

9-50.704-26  Nuclear  reactor  safety. 

9-50.704-27  Consultant  or  other  comparable 
employment  services  of  contractor  em¬ 
ployees. 

9-50.704-28  Assignment. 

9-50.704-29  Permits. 

9-50.704-30  Notice  of  labor  disputes. 

9-50.704-31  Litigation  and  claims. 

9-50.704-32  Required  bonds  and  insurance- 
exclusive  of  Government  property  (cosi- 
type  contracts). 

9-50.704-33  Priorities,  allocations,  and  al¬ 
lotments. 

9-50.704-34  Soviet-Bloc  controls  (unclassi¬ 
fied  research  contracts 

9-50.704-34  Soviet-Bloc  controls  (unclassi¬ 
fied  research  contracts  with  educational 
institutions). 

9-50.704-35  Controls  In  the  national  inter¬ 
est  (unclassified  research  contracts  with 
educational  iiistitutions). 

9-50.704-36  Organizational  conflicts  of  in¬ 
terest  (contracts  with  universities  where 
DOE  has  major  investments  in  facilities 
but  does  not  own  or  lease  the  land). 

9-50.704-37  Statement  of  work  (cost-type 
contracts). 

9-50.704-38  Special  clause  for  operating 
contracts. 

9-50.704-39  Limitation  of  price  and  con¬ 
tractor  performance  (multiyear  con¬ 
tracts). 

9-50.704-40  Cancellation  (multiyear  con¬ 
tracts). 

9-50.704-41  Preservation  of  individual  oc¬ 
cupational  radiation  exposure  records. 

9-50.704-42  Key  personnel. 

9-50.704-43  Other  contracts. 

9-50.704-44  Termination  article  for  CPFF 
architect-engineer. 

9-50.704-45  Termination  article  for  operat¬ 
ing  contracts. 

9-50.704-46  Rights  in  technical  data-facili- 
ty. 

9-50.704-47  Classified  inventions. 

Subpart  9-50.8 — Termination  of  Contract* 

9-50.800  Scope  and  applicability. 

9-50.801  Clause. 

Subpart  9-50.9 — Patent*,  Data,  and  Copyright* 

9-50.900  Scope  of  subpart. 

9-50.901  General  Policy. 

9-50.902  Negotiations  and  deviations. 


Subpart  9-50.10 — Bond*  and  Insurance 

Sec. 

9-50.1000  Scope. 

9-50.1001  Bid  guarantees. 

9-50.1002  Performance  bonds. 

9-50.1002-1  Construction  contracts. 

9-50.1002-2  Other  than  construction  con¬ 
tracts. 

9-50.1003  Payment  bonds. 

9-50. 1003  - 1  Construction  contracts. 

9-50.1003-2  Other  than  construction  con¬ 
tracts. 

9-50.1004  Execution  and  administration  of 
bonds. 

9-50.1005  Contract  articles— bonds. 

9-50.1006  Corporate  cosureties. 

9  50.1007  Partnerships  as  sureties. 

9-50.1008  Substitution  or  replacement  of  a 
surety. 

9-50.1009  Contract  article— insurance. 

9-50  1010  Indemnification  of  DOE  contrac¬ 
tors. 

Subpart  9-50.11 — Tadarol,  State,  and  Local  Taxss 

9-50  1101  Exemptions  from  Federal  excise 
taxes. 

9-50.1101-1  Supplies  and  services  for  the 
exclusive  use  of  the  United  States. 

9-50.1102  State  and  local  taxes. 

9-50.1102-1  Policy. 

9-50.1103  Contract  clauses. 

9-50.1103-1  Cost-reimbursement  type  con¬ 
tracts. 

9-50.1103-2  Purchase  orders  and  subcon- 

9-50.1103-3  Clause. 

Subpan  9-50.12 — Labor  gelation* 

9-50.1200  Scope. 

9-50.1201  Basic  labor  policies. 

9-50.1201-1  General. 

9-50.1201-2  Labor  relations  (contractor 
personnel  management  and  labor  rela¬ 
tions). 

9-50.1201-3  Overtime,  extra-pay  shifts,  and 
multishift  work. 

9-50.1201-4  Retention  of  payroll  and  asso¬ 
ciated  records. 

9-50.1202  Convict  Labor. 

9-50.1203  Contract  Work  Hours  and  Safety 
Standards  Act  (other  than  Construction 
Contracts). 

9-50.1204  Walsh-Healy  Public  Contracts 
Act. 

9-50.1205  Equal  opportunity  in  employ¬ 
ment. 

9-50.1205-1  Duties  of  the  agency. 

9-50.1205-2  Pre-award  requirements— non¬ 
exempt  contracts  and  subcontracts. 

9-50.1205-3  Referral  list. 

9-50.1206  Affirmative  action  compliance 
programs  (AACP). 

9-50.1207  Service  Contract  Act. 

J-50.1208  Listing  of  employment  openings. 

9-50.1209  William  Steiger  Occupational 
Safety  and  Health  Act  of  1970. 

9-50.1210  Special  considerations  affecting 
construction  laborers  and  mechanics. 

9-50.1210-1  General. 

9-50.1210-2  Steps  preliminary  to  the  staff¬ 
ing  of  new  cost-type  projects. 

9-50.1210-3  Role  of  project  contractor 
management  in  collective  bargaining. 

9-50.1210-4  Role  of  DOE  in  construction 
labor  relations. 

9-50.1210-5  Initial  wage  rates. 

9-50.1210-6  Adjustments  In  compensation. 

9-50.1210-7  National  Joint  Board  for  the 
Settlement  of  Jurisdictional  Disputes  in 
the  Building  and  Construction  Industry. 

9-50.1210-8  Responsibility  of  the  senior  of¬ 
ficial  for  labor  relations.  Headquarters. 

9-50.1211  Unemployment  compensation. 

9-50.1211-1  General. 
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9-50.1211-2  Contractors  exempt  from 
State  laws. 

9-50.1212  Workers’  compensation  insur¬ 
ance. 

9-50.1212-1  Scope. 

9-50.1212-2  Policies  and  requirements. 
9-50.1212-3  Assignment  of  responsibilities. 
9-50.1213  Conduct  of  employees  and  con¬ 
sultants  of  DOE  operating,  onsite,  and 
certain  other  contractors. 

9-50.1213-1  Scope. 

9-50.1213-2  Applicability. 

9-50.1213-3  Gratuities. 

9-50.1213-4  Use  of  privileged  information. 
9-50.1213-5  Outside  employment  of  con¬ 
tractor  employees. 

9-50.1213-6  Information  statement  con¬ 
cerning  consultant  or  other  employment 
service. 

9-50.1213-7  Allowable  and  unallowable 
costs. 

9-50.1213-8  Incompatibility  between  regu¬ 
lar  duties  and  private  interests. 

Subpart  9-50.14 — Impaction  and  Acceptance 

9-50.1401  Government  inspection  of  sup¬ 
plies  under  subcontracts. 

9-50.1402  Contract  articles  relating  to  in¬ 
spection  and  acceptance. 

Subpart  9-50.15 — Contract  Cast  Principles  and 
Procedures 

9-50.1500  Scope  and  applicability. 

Subpart  9-50.1  S— Procurement  of  Construction 
9-50. 1800  Scope. 

9-50.1801  General  provisions. 

9-50.1801-1  Government  estimates. 
9-50.1801-2  Specifications. 

9-50.1801-3  Abstracts  of  construction  bids 
and  proposals. 

9-50.1802  Subcontracting  policies  and  pro¬ 
cedures. 

9-50.1803  Buy  American  Act. 

9-50.1804  Labor  standards. 

9-50.1804-1  Department  of  Labor  approval. 
9-50.1804-2  Contract  clauses. 

9-50.1804-3  Special  clause  for  operating 
contracts. 

9-50.1805  Inspection. 

Subpart  9-50.20 — Retention  Requirements  for 
Contractor  and  Subcontractor  Records 

9-50.2001  Applicability. 

Authority:  Title  V,  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  Adminis¬ 
trative  Procedures  Act,  as  amended  (5  U.S.C. 
551,  et.  seq.) 

§  9-50.000  Scope. 

This  part  sets  forth  policies  and  pro¬ 
cedures  peculiar  to  contracts  for  oper¬ 
ation  of  Government-owned  or  con¬ 
trolled  plants,  laboratories,  and  other 
facilities  and  contracts  for  furnishing 
services  on  those  Government-owned 
or  controlled  sites.  It  also  sets  forth 
policies  and  procedures  peculiar  to 
procurements  placed  by  those  operat¬ 
ing;  onsite  service  contractors  and 
other  designated  contractors. 

§  9-50.001  Definition. 

(a)  For  the  purposes  of  this  part, 
and  unless  otherwise  indicated,  the 
following  terms  have  these  meanings: 

(1)  Operating  contracts  are  con¬ 
tracts: 

(i)  For  the  management  of  Govern¬ 
ment-owned  laboratories,  production 


plants,  and  research  facilities  located 
on  Government-owned  sites  or  leased, 
where  the  programs  being  conducted 
are  considered  of  a  long-term  continu¬ 
ing  nature;  or 

(ii)  For  the  operation  of  Govern¬ 
ment-owned  facilities  located  on  con¬ 
tractor-owned  or  leased  sites  where 
the  programs  being  conducted  are  of  a 
long-term,  continuing  nature.  An  ex¬ 
ample  of  this  category  would  be  those 
contracts  with  universities  for  the  op¬ 
eration  of  Government-owned  labora¬ 
tories  and  facilities,  located  on  univer¬ 
sity-owned  sites,  for  the  purpose  of 
conducting  long-term  basic  research 
programs. 

(iii)  Designated  by  the  senior  pro¬ 

curement  official.  Headquarters,  or 
the  head  of  a  procuring  activity  to  be 
subject  to  the  provisions  of  this  part. 
An  example  would  be  a  major  cost-re¬ 
imbursement  contract  for  construction 
on  a  Government-owned  or  leased  site. 
Implementation  of  §  9-50.704  -13 

through  -16  will  be  subject  to  the  pro¬ 
cedures  in  §  9-1.009-2. 

(2)  Onsite  service  contracts  are  those 
cost-reimbursement  type  contracts  for 
the  performance  of  services  of  a  con¬ 
tinuing  nature  for  DOE  at  Govern¬ 
ment-owned  sites. 

(3)  Single  purpose  contracts  for  the 
operation  of  process  developmental 
units,  pilot  plants,  and  demonstration 
plants  where  the  purpose  is  to  demon¬ 
strate  the  viability  of  processes  toward 
the  goal  of  commercialization  are  not 
considered  unless  designated  operating 
contracts  in  accordance  with  (iii) 
above  for  the  purpose  of  this  section. 

Subpart  9-50.1  General 
§  9-50.100  Scope. 

This  subpart  includes  policies  and 
procedures,  which  apply  specifically  to 
operating,  and  onsite  service  contracts. 
§  9-50.101  Mandatory  use  of  Federal 
specifications.  (FPR  1-1.305-1) 

The  paper  specification  standards 
published  by  the  Joint  Committee  on 
Printing  for  the  purchase  of  paper  to 
be  used  on  Government-owned  print¬ 
ing,  binding,  and  duplicating  equip¬ 
ment  shall  be  applied  to  procurements 
by  operating  contractors. 

§  9-50.102  Contingent  fees.  (FPR  1-1.5) 

The  policies  and  requirements  of 
FPR  Subpart  1-1.5  shall  be  applied  to 
all  procurement  activities  of  operating 
and  other  onsite  contractors. 

§  9-50.103  List  of  concerns  or  individuals 
debarred,  suspended,  or  declared  ineli¬ 
gible.  (FPR  1-1.6) 

Use  of  DOE  consolidated  List  of  De¬ 
barred,  Suspended,  and  Ineligible  Con¬ 
tractors  published  by  the  senior  pro¬ 
curement  official.  Headquarters,  is 
mandatory  on  all  operating  and  other 
onsite  service  contractors. 

§  9-50.104  Small  business  concerns.  (FPR 
1-1.7) 

(a)  The  policies  and  procedures  in 
the  following  regulations  shall  be  ap¬ 


plied  to  procurement  activities  of  oper¬ 
ating  and  other  onsite  contractors. 


FPR 

DOE-PR 

1-1.703-1 

9-1.705-3 

1-1.703-2 

9-1.706-5 

1-1.706-5 

9-1.709 

1-1.706-6 

1-1.710-1 

1-1.710-2 

1-1.712-2 

(b)  Protests  received  or  questions 
raised  by  contractors  regarding  small 
business  status  shall  be  handled  with 
the  SBA  regional  offices  through  the 
DOE  contracting  officer. 

(c)  Procurement  of  construction  be¬ 
tween  $2,500  and  $2  million,  including 
new  construction,  repair  and  alter¬ 
ation  of  structures,  shall  be  set-aside 
on  a  class  basis  for  small  business  con¬ 
cerns.  When  in  the  judgment  of  the 
contractor  a  particular  procurement 
falling  within  these  dollar  limits  is  de¬ 
termined  unsuitable  for  a  set-aside  for 
exclusive  small  business  participation, 
notification  to  SBA  shall  be  made 
through  the  DOE  contracting  officer 
channels.  Unless  SBA  appeals  the  de¬ 
cision  (see  FPR  1-1.706-2),  the  con¬ 
tractor  shall  proceed  to  process  the 
procurement  on  an  unrestricted  basis. 
Small  business  set-aside  preferences 
should  be  considered  for  construction 
procurements  in  excess  of  $2  million 
on  a  case-by-case  basis,  favoring  such 
preferential  participation  of  small 
business  whenever  appropriate. 

(d)  Initiation  of  set-asides.  Initiation 
of  set-asides  by  contractors  shall  be  on 
a  unilateral  basis. 

(e)  Heads  of  procuring  activities 
shall  require  operating  and  other 
onsite  contractors  to  prepare  monthly 
reports  on  small  business,  minority 
business  enterprises,  and  contracts 
placed  in  labor  surplus  areas.  See  DOE 
PR  9-1.709. 

(f)  SBA  participation  in  reviews  of 
cost-type  contractor’s  small  business 
programs  shall  be  arranged  by  heads 
of  procurement  activities  with  the  Di¬ 
rectors  of  SBA  Regional  Offices.  After 
the  initial  participation  by  SBA  repre¬ 
sentatives,  the  scope  and  frequency  of 
SBA’s  further  participation  in  a  par¬ 
ticular  contractor  review  will  depend 
upon  such  factors  as  magnitude  of  the 
procurement  activity,  program  accom¬ 
plishments  or  problems,  and  future 
small  business  potential,  as  agreed 
upon  between  DOE  and  SBA. 

(g)  To  expand  the  participation  of 
small  business  sources  in  cost-type 
contractor  procurement.  Government- 
owned  plants  and  laboratories  and 
other  onsite  contractors  shall  publicize 
proposed  actions  of  approximately 
$100,000  and  above  in  accordance  with 
FPR  1-1.1003.7. 

§9-50.105  Reporting  possible  antitrust 
violations.  (FPR  1-1.9) 

The  procedures  in  FPR  Subpart  1- 
1.9  shall  be  applied  to  procurements 
by  operating  and  other  onsite  contrac¬ 
tors. 
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§9-50.106  Qualified  products.  (FPR  1- 
1.11) 

(a)  Heads  of  procuring  activities  may 
authorize  use  of  procedures  in  FPR 
Subpart  1-1.11  by  operating  and  other 
onsite  contractors. 

(b)  Qualified  products  lists  shall  be 
distributed  to  operating  and  onsite 
contractors  authorized  to  follow  QPL 
procedures. 

§  9-50.107  Subcontracting  with  minority 
business  enterprises.  (FPR  1-1.13) 

Operating  and  other  onsite  service 
contractors  shall  afford  minority  busi¬ 
ness  enterprises  the  maximum  practi¬ 
cable  opportunity  to  participate  in  the 
performance  of  subcontracts.  Heads  of 
procuring  activities  shall  request  oper¬ 
ating  and  other  onsite  contractors  to 
appoint  liaison  officers  to  administer 
the  minority  business  enterprises  pro¬ 
gram. 

§  9-50.108  Records  and  reports. 

Operating  and  other  onsite  service 
contractors  shall  maintain  suitable  re¬ 
cords  and  report  into  the  DOE  auto¬ 
mated  information  system  in  accor¬ 
dance  with  DOE-PR  9-53. 

§9-50.109  General  policy  on  organization¬ 
al  conflicts  of  interest. 

§  9-50.109-1  Scope. 

Subpart  9-1.54  applies  to  procure¬ 
ments  by  operating  and  other  onsite 
contractors. 

§  9-50.109-2  Architect-engineer/ 
construction  services. 

Combinations  of  contracts  or  sub¬ 
contracts  for  architect-engineering 
and  construction  services,  which  may 
result  in  self -inspection  of  construc¬ 
tion  work,  tend  to  prevent  a  contractor 
from  rendering  unbiased  decisions,  or 
create  difficulties  in  segregating  costs 
between  contracts,  and  should  be 
avoided.  However,  it  is  recognized  that 
sometimes  it  is  advantageous  under 
carefully  circumscribed  conditions  for 
DOE  to  obligate  a  single  firm  to  per¬ 
form  both  architect-engineer  and  con¬ 
struction  management  services  which 
may  include  performance  of  a  segment 
of  the  construction  work  with  the  con¬ 
tractor’s  own  forces.  Unless  otherwise 
authorized  by  the  senior  procurement 
official.  Headquarters,  or  designee,  the 
following  combinations  of  contracts  or 
subcontracts  shall  not  be  awarded  to 
the  same  firm  or  to  affiliated  compa¬ 
nies: 

(a)  In  the  event  that  the  perfor¬ 
mance  of  any  portion  of  the  work 
under  either  a  proposed  cost-type  or 
fixed-price  contract  is  to  be  performed 
on  different  projects  concurrently 
with,  and  in  the  same  general  location, 
then  both  the  cost-type  contract  and 
the  proposed  fixed-price  contract  shall 
not  be  awarded  to  the  same  firm  or  af¬ 
filiated  companies.  This  restriction  ap¬ 


plies  to  contracts  for  construction  ser¬ 
vices,  architect-engineer  services,  or 
construction  and  architect-engineer 
services. 

(b)  A  fixed-price  contract  or  con¬ 
tracts,  for  both  architect-engineer  and 
construction  services  on  the  same  con¬ 
struction  project,  or  a  cost- type  con¬ 
tract  architect-engineer  services  and  a 
fixed-price  contract  for  construction 
services  on  the  same  construction  pro¬ 
ject.  If  a  firm  is  to  be  responsible 
under  such  contractual  arrangements 
for  both  design  and  construction  ser¬ 
vices,  title  III  architect-engineer  ser¬ 
vices  shall  be  performed  by  another 
organization  selected  by  DOE. 

(c)  A  cost-type  contract  for  both  ar¬ 
chitect-engineer  and  construction  ser¬ 
vices  on  the  same  construction  project 
(engineer-constructor  contract).  If  this 
contractual  arrangement  is  used,  the 
contact  shall  provide  for  performance 
of  the  title  III  architect-engineer  ser¬ 
vices  by  contractor’s  engineering  per¬ 
sonnel  who  are  not  responsible  to  the 
contractor’s  construction  personnel,  or 
the  title  III  services  shall  be  per¬ 
formed  by  another  organization  select¬ 
ed  by  DOE. 

§  9-50.109-3  Protection  and  private  use  of 
information  and  data  by  contractors. 

(a)  The  contractor’s  obligations  for 
protection  of  information  and  data  re¬ 
ceived  from  DOE  and  other  contrac¬ 
tors  or  subcontractors,  and  for  the 
contractor’s  private  use  of  contract 
data  first  produced  in  the  perfor¬ 
mance  of  the  contract,  are  set  forth  in 
subparagraph  (b)(2)  of  each  Rights  in 
Technical  Data  clause  in  Subpart  9- 
9.2.  This  subparagraph  provides  that 
the  contractor  may,  subject  to  patent, 
security,  or  other  provisions  of  the 
contract,  use  for  its  private  purposes 
contract  data  it  first  produces  in  the 
performance  of  the  contract  provided 
that  the  contractor  has  met  its  data 
requirements  (e.g.,  delivery  of  data  in 
the  form  of  progress  or  status  reports 
specified  to  be  delivered)  as  of  the 
date  of  the  private  use  of  such  data.  It 
is  not  necessary  that  a  “Final  Report” 
be  submitted  in  order  to  privately  use 
data  if  all  required  progress  and  inter¬ 
im  reports  and  other  technical  data 
then  due  have  been  delivered.  Para¬ 
graph  (b)(2)  further  provides  that 
technical  or  other  data  received  by  the 
contractor  in  the  performance  of  the 
contract  must  be  held  in  confidence  by 
the  contractor  in  accordance  with  re¬ 
strictions  accompanying  the  data. 

(b)  Information  which  is  reported  to 
DOE  by  DOE  contractors  will  normal¬ 
ly  be  disseminated  by  DOE  to  others. 

(c)  Employees  of  contractors  operat¬ 
ing  DOE  facilities  may  not  be  used  to 
assist  in  the  preparation  of  a  proposal 
or  bid  for  the  performance  of  private 
commercial  services  similar  or  related 
to  those  being  performed  under  the 
DOE  contract  unless  such  employee 


has  been  separated,  with  DOE  approv¬ 
al,  from  performance  of  work  under 
the  DOE  contract  for  such  period  as 
the  head  of  the  procuring  activity  or 
designee  shall  direct  consistent  with 
the  purpose  of  this  section. 

(d)  Contractors  operating  DOE  fa¬ 
cilities,  and  performing  services,  as  a 
part  of  their  contract  work,  for  other 
Government  agencies  or  private  orga¬ 
nizations,  should  not  be  permitted  to 
utilize  information  which  is  furnished 
by  such  customers,  for  their  own  pri¬ 
vate  activities,  unless  it  is  generally 
available  to  others,  or  unless  the  cus¬ 
tomer  authorizes  such  use. 

Subpart  9-50.2  Mistake*  in  Subcontracting 

§  9-50.201  Procedures  for  handling  mis¬ 
takes  under  operating  and  on-site  ser¬ 
vice  contractor  procurement. 

(a)  Heads  of  procuring  activities  may 
authorize  the  withdrawal  of  bids  or 
the  correction  of  mistakes  in  bids  sub¬ 
mitted  to,  and  contracts  awarded  by 
contractors  in  accordance  with  this 
section. 

(1)  Contractors  may  permit  the 
withdrawal  of  bids  upon  a  showing  of 
clear  convincing  evidence  of  the  al¬ 
leged  mistake. 

(2)  Contractors  may  correct  obvious 
clerical  errors  in  bids  disclosed  prior  to 
award,  regardless  of  amount. 

(3)  Except  as  provided  in  paragraph 

(4)  of  this  section,  contractors  may 
correct  other  mistakes  in  bids  and  con¬ 
tracts  as  provided  in  this  section. 

(4)  The  Head  of  the  procuring  activi¬ 
ty’s  approval  shall  be  required  for: 

(i)  Any  corrections  of  mistakes 
which  would  cause  the  bid  or  contract 
price  (a)  to  exceed  that  of  the  second 
low  bid,  or  (b)  to  displace  one  or  more 
lower  acceptable  bids; 

(ii)  Any  corrections  of  mistakes  in 
bids,  other  than  obvious  clerical 
errors,  in  procurement  actions  which 
require  DOE  approval; 

(iii)  Any  correction  of  mistakes  in 
contracts  disclosed  after  award  which 
exceed  $10,000;  and 

(iv)  Any  rescission  of  a  contract. 

(b)  Corrections  of  mistakes  are  au¬ 
thorized  under  paragraph  (a)  (3)  and 
(4)  of  this  section  when: 

(1)  There  is  clear  and  convincing  evi¬ 
dence  to  support  both  the  assertion  of 
a  mistake  and  the  amount  thereof; 

(2)  The  mistake  was  made  in  good 
faith; 

(3)  The  mistake  is  of  such  a  nature 
that  correction  thereof  is  Justified  by 
considerations  of  fair  dealing;  and 

(4)  The  mistake  is  of  the  type  that 
would  be  corrected  under  the  contrac¬ 
tor’s  private  procurement  practices,  or 
with  respect  to  mistakes  in  bids  in 
excess  of  $10,000,  or  which  otherwise 
require  approval  of  the  Head  of  the 
procuring  activity,  a  determination  is 
made  that  relief  would  be  granted 
under  applicable  Federal  law. 


FEDERAL  REGISTER,  VOL  43,  NO.  73— FRIDAY,  APRIL  14,  1978 


15996 


PROPOSED  RULES 


(c)  The  authority  of  this  section  may 
not  be  used  to  make  a  bid  responsive. 

(d)  Where  rescission  is  an  appropri¬ 
ate  remedy,  the  Head  of  the  procuring 
activity  may  authorize  a  modification 
in  a  specific  amount,  or  approve  revi¬ 
sions  in  other  terms  and  conditions,  in 
lieu  of  rescission. 

(e)  Where  a  contract  is  executed  or 
work  is  continued  alter  assertion  of  a 
mistake,  the  alleged  mistake  may  be 
considered  on  its  merits  as  of  the  time 
it  was  asserted,  provided  the  contract 
was  executed  or  the  work  continued 
pursuant  to  an  understanding  that 
such  action  did  not  constitute  a  waiver 
of  any  rights. 

(f)  Corrections  of  mistakes  or  other 
remedial  actions  taken  pursuant  to 
this  section  shall  be  documented  by  a 
written  statement  setting  forth  the 
circumstances  and  basis  for  such 
action  and  shad  be  made  a  part  of  the 
procurement  file. 

(g)  When  correction  of  mistakes  or 
other  relief  cannot  be  granted  under 
the  criteria  of  this  section,  the  Head 
of  the  procuring  activity  may  deny  the 
request  or  forward  the  lUe  to  the 
Senior  Procurement  Official,  Head¬ 
quarters,  with  his  recommendation  for 
action. 

Swbpart  9-50.3  Proiuramer.t 
§5-50.300  Scope. 

This  subpart  contains  policies  and 
procedures  for  operating,  other  onsite 
service  contracts. 

§  9-50.301  Types  of  contracts. 

The  contract  type  used  for  operating 
or  other  onsite  contract  effort  may  be 
of  any  type  which  will  promote  the 
best  interests  of  the  Government. 

§  90.50.303  Subcontracting  policies  and 
procedures. 

§  8-5G.302-1  General. 

Procurement  activities  of  operating 
and  other  onsite  contractors  are  gov¬ 
erned  by  contract  provisions.  Federal 
Procurement  Regulations  generally 
are  not  directly  applicable.  There  are, 
however,  requirements  of  certain  Fed¬ 
eral  laws,  executive  orders,  and  regula¬ 
tions,  including  Federal  Procurement 
Regulations,  which  pertain  to  procure¬ 
ments  by  these  contractors.  These  re¬ 
quirements,  together  with  implement¬ 
ing  DOE  Procurement  Regulations 
which  apply  to  contractor  procure¬ 
ment,  are  identified  in  this  section. 

§9-50.302-2  Responsibility  of  contracting 
officers. 

Contracting  officers  are  responsible 
for  assuring  that  procurement  by  op¬ 
erating  and  other  onsite  contractors 
conforms  to  contract  requirements 
and  provides  effective  and  timely  sup¬ 
port  to  agency  programs.  In  carrying 
out  this  responsibility,  contracting  of¬ 


ficers:  (1)  assure  that  contracts  include 
those  provisions  required  by  law  or 
regulations,  and  such  other  provisions 
as  are  appropriate  to  implement  DOE 
policies  and  requirements;  <2)  review 
contractor  procurement  systems  (in¬ 
cluding  policies)  as  required  by  Part  9- 
23  and  in  accordance  with  the  provi¬ 
sions  of  their  contracts;  (3)  review  in¬ 
dividual  procurement  actions  of  cer 
tain  types  or  above  stated  dollar  levels; 
and  (4)  make  periodic  appraisals  of  the 
contractor  s  management  of  the  pro¬ 
curement  function  in  accordance  with 
criteria  established  by  the  senior  pro¬ 
curement  official,  Headquarters. 

§  S- 50.302-3  Policies. 

The  following  pclicies  apply  to  con¬ 
tractor  procurement.  Within  these 
policies  it  is  expected  that  procure¬ 
ment  systems  and  methods  will  vary 
according  to  the  types  and  kinds  cf 
procurement  to  be  made,  the  needs  ol 
the  particular  programs,  and  the  expe¬ 
rience,  methods,  and  practices  of  the 
particular  contractor. 

(a)  Procurement  systems  and  meth¬ 
ods  used  for  DOE  contract  work 
should  be  well  defined,  consistently 
applied,  and  follow  good  business  prac¬ 
tices  appropriate  for  the  requirement 
and  amount  of  procurement  involved. 

(b)  Procurement  should  be  effected 
in  the  manner  most  advantageous  to 
the  Government— price,  quality,  and 
other  factors  considered.  In  order  to 
assure  this  objective  and  the  award  of 
business  on  an  impartial  basis,  pro¬ 
curement  (from  other  than  Govern¬ 
ment  sources)  shall  be  effected  by 
methods  calculated  to  assure  such  full 
and  free  competition  as  is  consistent 
with  securing  the  required  supplies 
and  services.  Generally,  procurement 
actions  are  carried  out  through  one  of 
the  following  methods: 

(1)  Competitive  offers  or  quotations 
and  award.  The  competitive  offer  or 
quotation  and  award  method  of  pro¬ 
curement,  which  normally  assures  the 
greatest  degree  of  full  and  free  compe¬ 
tition,  generally  involves  the  following 
basic  steps  and  objectives: 

(i)  Preparation  of  a  solicitation  docu¬ 
ment  setting  forth  contract  terms  and 
conditions  and  describing  the  require¬ 
ment  clearly,  accurately,  and  com¬ 
pletely,  avoiding  unnecessarily  restric¬ 
tive  specifications  or  requirements. 

(ii)  Publicizing  such  solicitations  by 
distribution  to  a  reasonable  number  of 
prospective  offerors  and  by  such  other 
means  as  may  be  appropriate,  in  suffi¬ 
cient  time  to  permit  the  preparation 
and  submission  of  offers  before  the 
time  set  for  receipt  of  offers.  This  time 
shall  be  uniform  for  all. 

(iii)  Handling  solicitations  in  a 
manner  which  provides  fair  and  equal 
treatment  to  all  prospective  contrac¬ 
tors. 

(iv)  Making  an  award  to  the  prospec¬ 
tive  contractor  whose  offer,  in  re¬ 


sponse  to  the  solicitation,  will  be  most 
advantageous  to  the  Government, 
price  and  other  factors  considered. 
However,  if  upon  evaluation  it  is  deter¬ 
mined  to  be  in  the  best  interests  of  the 
Government  to  enter  into  negotiations 
with  prospective  contractors  before 
award,  such  negotiations  should  be 
conducted  in  accordance  with  (2) 
below  with  respect  to  according  fair 
and  equal  treatment  to  prospective 
contractors. 

(2)  Negotiation.  Procurement  by  this 
method  normally  should  be  conducted 
by  competitive  negotiations  through 
the  solicitation  and  evaluation  of  pro¬ 
posals,  from  an  adequate  number  of 
qualified  sources  to  assure  effective 
competition,  consistent  with  securing 
the  required  supplies  or  services.  Nego¬ 
tiated  procurement  involves  advance 
planning,  description  of  procurement 
and  delivery  requirements,  and  consid¬ 
eration  of  the  effect  these  require¬ 
ments  may  have  on  prices  and  compe¬ 
tition.  Requests  for  proposals  should 
describe  the  property  or  services  re¬ 
quired  as  completely  as  possible;  allow 
sufficient  time  for  the  submission  of 
proposals;  and  establish  a  closing  date 
for  receipt  of  proposals.  Proposals 
should  be  handled  in  a  manner  which 
provides  fair  and  equal  treatment  to 
all  prospective  offerors.  Selection  cf 
offerors  for  negotiation  and  award 
shall  be  consistent  with  FPR  1-3.805 
and  DOE-PR  §  9-3.805. 

(c)  Price  or  cost  analyses  shall  be 
performed  in  accordance  with  the  re¬ 
quirements  of  FPR  1-3.807  and  DOE- 
PR  §  9-3.807,  and  FPR  1-3.809  and  §  9- 
3.809.  Profit  and  fee  objectives  shall  be 
consistent  with  guidance  in  §  9-3.808. 

(d)  Supplies  and  services  normally 
should  be  procured  through  the  use  of 
specifications,  standards,  or  purchase 
descriptions  which  clearly  and  accu¬ 
rately  describe  the  supplies  or  services 
to  be  procured.  If  such  specifications, 
standards,  or  purchase  decriptions  are 
not  available  and  it  is  impractical  and 
uneconomical  to  prepare  them,  ‘  brand 
name  or  equal”  descriptions  may  be 
used,  provided  the  particular  physical 
functions,  or  other  characteristics  of 
the  brand  name  item  which  are 
deemed  essential  are  clearly  identified 
and  described. 

(e)  A  fair  proportion  of  supplies  and 
services  shall  be  procured  from  small 
business  and  minority  concerns. 

(f)  The  need  for  access  authoriza¬ 
tions  to  classified  information  shall 
not  be  a  limiting  factor  in  obtaining 
competition  except  where  time  will 
not  permit  securing  additional  access 
authorizations. 

(g)  Awards  shall  be  made  only  to  re¬ 
sponsible  responsive  prospective  con¬ 
tractors.  Awards  shall  not  be  made  to 
firms  or  individuals  on  the  DOE  List 
of  Disqualified  Bidders  and  Ineligible 
Contracts,  unless  it  is  determined  that 
is  in  the  best  interests  of  the  Govem- 
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ment  to  do  so.  Such  determination 
shall  be  forwarded  to  the  senior  pro¬ 
curement  official.  Headquarters  for 
concurrence  prior  to  issuance  of  the 
contract. 

(h)  Selection  of  the  type  of  contract 
to  be  used  should  be  based  on  consid¬ 
eration  of  the  nature  of  the  supplies 
and  services  required  and  other  cir¬ 
cumstances  surrounding  the  procure¬ 
ment.  The  cost-plus-a-percentage-of- 
cost  system  of  contracting  shall  not  be 
used  in  any  event. 

(i)  Small  purchases  (purchases  not 
in  excess  of  $10,000)  should  be  made 
by  methods  designed  to  (1)  obtain  fair 
and  reasonable  prices,  (2)  reduce  ad¬ 
ministrative  costs  of  making  such  pur¬ 
chases  to  the  minimum  required  to  es¬ 
tablish  the  propriety  of  placing  the 
order  at  the  price  paid  with  the  suppli¬ 
er  concerned,  and  (3)  improve  opportu¬ 
nities  for  small  and  minority  business 
concerns  within  the  local  trade  area  to 
obtain  a  fair  proportion  of  purchases. 

(j)  (1)  First-tier  subcontracts  and 
purchase  orders  for  supplies  and  ser¬ 
vices  for  DOE  work  normally  should 
include  provisions  for  resolving  dis¬ 
putes  to  the  same  extent  and  in  the 
same  manner  as  in  similar  DOE  direct 
contracts. 

(2)  The  disputes  provision  may  be 
applied  to  lower-tier  subcontracts  and 
purchase  orders  provided  all  subcon¬ 
tracts  and  purchase  orders  of  a  higher 
tier  are  cost-type. 

(3)  A  Disputes  clause  which  can  be 
used  to  carry  out  this  policy  is  set 
forth  in  DOE-PR  9-50.703-2. 

§  9-50.302-4  Procurement  from  contrac¬ 
tor-controlled  sources. 

(a)  When  an  operating  or  other 
onsite  service  contractor  maintains  a 
separate  procurement  function  for 
performance  of  work  in  DOE  facilities 
on  DOE  sites,  procurement  from  con¬ 
tractor-controlled  sources  (any  divi¬ 
sion,  subsidiary,  or  affiliate  of  the  con¬ 
tractor  under  a  common  control)  may 
be  treated  in  the  same  manner  as  pro¬ 
curement  from  other  sources  provided 
the  procurement  is  made: 

(1)  Under  the  same  terms  and  condi¬ 
tions  as  would  apply  if  the  purchase 
were  from  a  third  party; 

(2)  In  accordance  with  policies  and 
procedures  particularly  designed  to 
permit  fair  and  open  competition 
which  have  been  approved  by  the  con¬ 
tracting  officer:  and 

(3)  In  a  manner  which  results  in  le¬ 
gally  enforceable  terms  and  condi¬ 
tions. 

When  any  of  the  conditions  above 
cannot  be  met,  procurements  involving 
contractor-controlled  sources  should 
be  made  directly  by,  or  with  the  prior 
approval  of  or,  in  rare  instances,  di¬ 
rectly  by  the  DOE. 

(b)  Subcontracts  for  performance  of 
contract  work  itself  (as  distinguished 
from  procurement  of  supplies  and  ser¬ 


vices  needed  in  connection  with  the 
performance  of  work)  require  DOE  au¬ 
thorization  which  may  involve  an  ad¬ 
justment  of  the  contractor’s  fixed  fee. 
If  the  contractor  seeks  authorization 
to  have  some  part  of  the  contract 
work  performed  by  a  contractor-con- 
trolled  source,  and  the  contractor’s 
performance  of  that  work  was  a  factor 
in  the  negotiated  fixed  fee,  DOE  ap¬ 
proval  would  normally  require  (1)  that 
the  contractor-controlled  source  per¬ 
form  such  work  on  a  basis  without 
profit  or  (2)  an  equitable  downward 
adjustment  to  the  contractor’s  (i.e., 
the  contracting  component’s)  fixed 
fee. 

§  9-50.302-5  Review  and  approval. 

(a)  Heads  of  procuring  activities 
shall  require  contractors  to  obtain  the 
approval  of  the  contracting  officer 
before  entering  into  any  subcontracts 
or  purchase  orders  within  the  follow¬ 
ing  categories: 

(1)  Specified  contract  types.  Approv¬ 
al  shall  be  required  before  entering 
into  cost  reimbursement,  labor  hour, 
and  time  and  materials  type  subcon¬ 
tracts  in  excess  of  $500. 

(2)  Specified  dollar  amounts.  Ap¬ 
proval  shall  be  required  prior  to  enter¬ 
ing  into  subcontracts  or  purchase 
orders  above  specified  dollar  amounts. 
Dollar  limits  will  be  established  at  the 
discretion  of  heads  of  procuring  activi¬ 
ties,  taking  into  consideration  such 
factors  as  the  nature  of  work  under 
each  contract,  the  estimated  cost  of 
work  under  the  contract,  the  contrac¬ 
tor’s  procurement  organization,  other 
controls  exercised  over  the  contrac¬ 
tor’s  procurement  operations,  and  poli¬ 
cies  with  respect  to  approvals  estab¬ 
lished  by  Headquarters  or  field  offices. 
Except  as  provided  in  paragraphs  5(a) 
and  5(b)  of  this  section,  subcontracts 
or  purchase  orders  in  excess  of  the  fol¬ 
lowing  amounts  shall  require  prior 
DOE  approval: 

(A)  Construction  and  A-E,  $10,000; 

(B)  Offsite  R&D.  $10,000;  and 

(C)  All  others,  $25,000. 

(3)  Contracts  entered  into  under  sec¬ 
tion  41.  Prior  approval  shall  be  re¬ 
quired  for  the  subcontracting  of  any 
work  a  contractor  is  obligated  to  per¬ 
form  under  a  contract  entered  into 
under  section  41  of  the  Atomic  Energy 
Act  of  1954,  as  amended. 

(4)  Specified  materials,  equipment, 
or  services.  Heads  of  procuring  activi¬ 
ties  shall  take  such  action  as  may  be 
required  to  insure  compliance  with  the 
procedure  for  purchases  from  contrac¬ 
tor-controlled  sources  or  the  procure¬ 
ment  of  specific  items,  or  classes  of 
items  which  by  the  terms  of  the  con¬ 
tract  may  require  DOE  approval. 

(5)  Exceptions,  (a)  In  the  event  (1) 
application  of  any  of  the  dollar 
amount  limitations  established  in  sub- 
paragraphs  (1)  and  (2)  above  would 
impair  the  DOE  program  of  the  field 


office  or  would  be  impracticable  under 
the  circumstances,  or  (2)  such  higher 
levels  would  be  in  the  Government’s 
best  interest,  the  head  of  a  procuring 
activity  may,  upon  making  such  deter¬ 
mination,  establish  a  dollar  amount  up 
to  $100,000  subject  to  advance  notifi¬ 
cation  limitations  set  forth  in  §  9- 
3.901(c).  Requests  to  establish  dollar 
levels  in  excess  of  $100,000  shall  be 
submitted  to  the  senior  procurement 
official.  Headquarters,  for  approval 
and  contain  the  applicable  informa¬ 
tion  required  in  §  9-23. 107(b).  Advance 
notification  required  in  §9-23. 108(c) 
shall  be  applicable  to  all  such  higher 
levels  established. 

(b)  When  a  review  has  been  made  of 
the  contractor’s  procurement  system 
in  accordance  with  Subpari  9-23  and 
the  contractor’s  procurement  system 
has  been  approved,  the  head  of  the 
procuring  activity  may  raise  the  dollar 
limitations  in  paragraphs  (1)  and  (2) 
above  as  follows  (subject  to  the  ad¬ 
vance  notification  limitations  set  forth 
in  §  9-3.901(0); 

(i)  If  the  review  was  performed  by 
DOE  the  limitations  may  be  raised  to 
the  lower  of  (a)  the  limits  established 
by  the  performing  activity  or  (b)  the 
amount  of  the  HPA’s  delegated  au¬ 
thority,  provided  concurrence  has 
been  obtained  as  required  in  §  9- 
23.107(a),  and 

(ii)  If  the  review  has  been  performed 
by  another  agency,  the  limitations 
may  be  raised  to  the  lower  of  (a)  those 
established  by  the  performing  agency, 
or  (b)  the  amount  of  the  HPA’s  dele¬ 
gated  authority,  but  not  to  exceed  $1 
million. 

(6)  Emergency  approvals.  Heads  of 
procuring  activities  may,  up  to  the 
limits  of  their  delegated  authority, 
give  oral  approval  (or  approval  by  tele¬ 
phone  or  teletype)  to  any  subcontract 
or  purchase  order  requiring  DOE  ap¬ 
proval  in  instances  of  compelling  or 
unusual  urgency,  such  as  circum¬ 
stances  under  which  a  DOE  program 
would  be  seriously  hampered  or  de¬ 
layed  if  supplies  or  sendees  are  not  ob¬ 
tained  by  a  certain  date  and  tim<  does 
not  permit  the  obtaining  of  formal  ap¬ 
proval.  Such  emergency  approvals 
shall  be  confirmed  in  writing. 

(b)  Operating  and  other  onsif  -  con¬ 
tractors  shall  be  required  to  justify 
procurements  in  writing,  setting  forth 
the  information  and  data  used  in  de¬ 
termining  that  the  procurements  are 
in  the  best  interests  of  the  Govern¬ 
ment.  The  scope  and  detail  of  this  doc¬ 
umentation  shall  be  consistent  with 
the  nature,  dollar  value,  and  complex¬ 
ity  of  the  procurement. 

(1)  Contracting  officers  shall  assure 
that  operating  and  other  onsite  con¬ 
tractors  establish  and  maintain  pro¬ 
curement  files  which  contain  those 
documents  essential  to  present  an  ac¬ 
curate  and  adequate  record  of  the 
transaction. 
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(2)  Reid  offices  will  establish  files 
for  the  review  and  approval  of  con¬ 
tractor  procurement  actions,  including 
among  other  necessary  documentation 
an  appraisal  of  the  proposed  action 
and  a  copy  of  suggestions,  deficiencies 
or  improvements  forwarded  to  the 
contractor. 

§  9-50.303  Operating  and  onsite  service 
contracts. 

(a)  Competition  for  existing  operat¬ 
ing  and  onsite  service  contracts  w  id  be 
sought  whenever  it  appears  likely  that 
the  Government’s  position  may  be 
meaningfully  improved  in  terms  of 
cost  or  performance,  unless  it  is  deter¬ 
mined  that  to  change  a  contractor 
would  be  contrary  to  the  best  interest 
of  the  Government.  Except  in  those 
cases  where  the  contract  specifically 
permits  the  Government  to  bring  in  a 
replacement  contractor,  normally  it 
would  not  be  practical  to  compete  an 
operating  contract  which  includes 
major  Government-owned  facilities  on 
contractor-owned  or  leased  sites.  In 
such  cases,  the  alternatives  would  be 
to  extend  the  contract  or  to  allow  the 
contract  to  expire  and,  if  the  work  is 
to  be  continued,  place  all  or  some  part 
of  the  work  with  another  contractor  at 
a  different  site. 

(b)  The  following  factors,  as  a  mini¬ 
mum,  should  be  cons:dered  in  deter¬ 
mining  whether  an  existing  operating 
or  onsite  service  contract  should  be 
competed. 

(1)  Overall  performance  of  an  in¬ 
cumbent  contractor  including  specific 
consideration  of  the  contractor's  tech¬ 
nical,  administrative,  and  cost  perfor¬ 
mance. 

(2)  Potential  impact  of  change  of 
contractors  on  programmatic  activi¬ 
ties. 

(3)  The  likelihood  that  qualified  in¬ 
dustrial  firms  or  other  organizations 
will  compete  for  the  contract. 

§  9-50.304  Field  recommendations  to 
extend  or  compete  operating  contracts 
and  onsite  service  contracts. 

(a)  The  decision  to  extend  or  com¬ 
pete  operating  contracts  or  onsite  ser¬ 
vice  contracts  requires  advance  Head¬ 
quarters  approval  when  the  proposed 
action  is  in  excess  of  $5  million.  The 
request  to  extend  or  compete  operat¬ 
ing  contracts  or  onsite  service  con¬ 
tracts,  when  the  action  does  not 
exceed  $5  million,  must  comply  with 
the  policy  stated  in  §9-50.303  and  be 
supported  in  writing  as  thoroughly  as 
if  it  were  to  be  submitted  to  Headquar¬ 
ters. 

(b)  If  an  action  requires  advance 
Headquarters  approval,  the  head  of 
the  procuring  activity  will  submit  a 
memorandum  that  recommends  either 
extending  or  not  extending  an  operat¬ 
ing  or  onsite  service  contract.  This 
summary  of  recommended  action,  to¬ 
gether  with  attachments  supporting  it. 


will  be  submitted  at  least  18  months 
prior  to  expiration  of  the  contract. 
The  attachments  will  include  the  fol¬ 
lowing  information: 

(1) A  full  and  complete  justification 
of  the  recommendation  that  is  made, 
i.e.,  either  to  obtain  competition  or  to 
extend  the  contract  without  obtaining 
competition.  This  justification  must 
address  the  policy  stated  in  §  9-50.303. 
It  shall  also  discuss  the  availability  of 
other  qualified  firms  or  organizations, 
if  any,  to  compete  for  the  contract. 

(2)  A  statement  of  the  present  con¬ 
tractor’s  overall  performance  since 
award  of  the  contract,  or  if  previously 
extended,  since  Headquarters  last  au¬ 
thorized  extension  of  the  contract. 
This  should  be  supported  by  a  copy  or 
detailed  summary  of  the  most  recent 
overall  DOE  management  appraisal  of 
the  contractor’s  performance. 

(i)  The  technical  appraisal  include 
data  which  indicates  the  contractor’s 
success  or  failure  in  meeting  estab¬ 
lished  program  goals  and  objectives 
during  the  appraisal  period.  It  is  rec¬ 
ognized  that  in  some  cases,  the  con¬ 
tracting  office  will  not  have  the  tech¬ 
nical  staffing  necessary  to  perform  an 
appraisal  of  the  scientific  and  techni¬ 
cal  work  under  the  contracts  they  are 
administering,  as  in  the  case  with  the 
contracts  for  the  operation  of  DOE’s 
national  laboratories.  When  this  is  the 
situation,  the  contracting  office  shall 
obtain  the  necessary  technical  apprais¬ 
al  information  from  the  appropriate 
Headquarters  program  division(s)  for 
incorporation  into  the  overall  manage¬ 
ment  appraisal. 

(ii)  The  cost  appraisal  shall  include 
data  that  indicates  the  contractor’s 
success  or  failure  in  controlling  both 
direct  and  indirect  costs. 

(iii)  Where  the  contract  is  a  CPAF 
or  similar  arrangement,  include  a  dis¬ 
cussion  of  award  fee  experience  since 
the  date  that  the  contract  has  been  on 
a  CPAF  basis,  showing  the  base  fee, 
award  fee  pool,  award  fee  appraisals 
and  award  fee  earned. 

(3)  The  justification  for  use  of  the 
contract  type  contemplated,  including 
discussion  of  consideration  given  to 
use  of  the  cost-plus-award-fee  (CPAF) 
type  contract. 

(4)  Summary  description  of  scope  of 
work,  and  brief  listing  of  some  of  the 
important  projects  which  have  been 
performed  under  this  contract.  A  list 
of  any  important  projects  planned  for 
assignment  in  the  future  should  be  in¬ 
cluded. 

(5)  The  cost  level  and  fee  or  manage¬ 
ment  allowance  over  the  past  contract 
period  and  expected  cost  level  in  the 
future. 

(6)  While  a  copy  of  the  proposed 
contract  document  should  not  be  sub¬ 
mitted  with  the  recommendation, 
Headquarters  should  be  advised  of  the 
following: 

(i)  Any  special  or  unique  features 
(with  brief  supporting  rationale)  in 


the  existing  contract  expected  to  be 
continued  in  either  the  extension  of 
the  existing  contract  or  in  the  replace¬ 
ment  contract.  This  shall  include  any 
provisions  which  deviate  from  stan¬ 
dard  clauses. 

(ii)  An  outline  of  the  principal  issues 
to  be  negotiated  if  the  contract  is  ex¬ 
tended,  with  arguments  pro  and  con, 
with  a  recommended  position.  This 
should  include  the  identification  of 
any  anticipated  problem  areas  for 
which  Headquarters  guidance  is 
needed  and  should  also  include  a  justi¬ 
fication  for  any  provisions  which  devi¬ 
ate  from  standard  clauses  and  contin¬ 
ued  use  of  deviations  granted  in  the 
past. 

(c)  If  Headquarters  makes  the  deci¬ 
sion  to  extend  the  existing  contract 
without  obtaining  competition,  the 
HPA  or  designee  will  be  authorized  to 
negot  iate  an  extension  to  the  contract. 
The  HPA  or  designee  shall  submit  the 
negotiated  contract  to  Headquarters 
for  the  approval  of  the  senior  procure¬ 
ment  official,  Headquarters,  prior  to 
execution  only  if  the  action  exceeds 
the  HPA’s  delegated  dollar  authority. 
The  proposed  contract  document  shall 
be  accompanied  by  the  following. 

(1)  A  complete  justification  of  the 
negotiated  contract  in  accordance  with 
the  relevant  provisions  of  §9-51.103-1 
and  §  9-51.602-2. 

(2)  The  required  determinations  and 
findings  in  accordance  with  §9-51.103- 
5. 

(3)  A  summary  of  the  major  provi¬ 
sions  of  the  proposed  contract  with 
particular  attention  to  indemnity,  pat¬ 
ents,  conduct  of  work  (including  provi¬ 
sion  concerning  control  over  work,  and 
termination).  Any  deviations  from  cur¬ 
rent  FPR  or  DOE  procurement  poli¬ 
cies  or  standard  contract  clauses 
should  be  identified  with  the  reasons 
therefor. 

(4)  A  listing  of  any  significant 
changes  from  the  existing  contract. 

Subpart  9-50.4  Special  Type*  and  Method*  of 
Procurement 

§  9-50.400  Scope. 

This  subpart  implements  and  sup¬ 
plements  the  policies  and  procedures 
set  forth  in  FPR  Part  1-4  and  DOE- 
PR  Part  9-4,  as  these  relate  to  operat¬ 
ing  contractors. 

§  9-50.401  Public  utilities. 

§  9-50.401-1  Applicability. 

The  requirements  of  FPR  1-4.4  and 
this  section  shall  be  applied  to  con¬ 
tractors  that  manage  and  operate 
Government-owned  facilities  for  DOE 
when  such  contractors  are  authorized 
pursuant  to  § 9-50.401-2(b)  to-procure 
utility  services. 

§  9-50.401-2  Policy. 

(a)  All  utility  services  that  are  re¬ 
quired  for  Government-owned  and 
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contractor-operated  facilities  shall  be 
procured  directly  by  DOE  and  not  by 
the  contractors  that  manage  and  oper¬ 
ate  these  facilities  for  DOE. 

(b)  However,  when  it  is  economically 
advantageous  or  otherwise  in  the  best 
interest  of  the  Government,  and  sub¬ 
ject  to  the  provisions  of  §9-50.401- 
3(b),  heads  of  procuring  activities  may 
authorize  a  contractor  that  manages 
and  operates  a  DOE  facility  to  procure 
utility  services  on  a  subcontract  basis. 
When  an  operating  contractor  is  au¬ 
thorized  to  subcontract  for  utility  ser¬ 
vices,  under  the  authority  of  this  para¬ 
graph  (b),  a  copy  of  the  authorization, 
together  with  a  statement  of  justifica¬ 
tion,  should  be  sent  to  the  construc¬ 
tion  element,  Headquarters,  for  infor¬ 
mation  purposes.  Heads  of  procuring 
activities  shall  require  contractors 
which  they  authorize  to  subcontract 
for  utility  services  to  comply  with  the 
requirements  of  §9-50.401-3,  dealing 
with  the  prior  review  of  certain  pro¬ 
posed  procurements. 

§  9-50.401-3  Prior  review  of  certain  pro¬ 
posed  procurements. 

(a)  In  accordance  with  the  provisions 
of  FPR  1-4.411-3,  GSA  has  authorized 
DOE  to  accomplish  its  own  prior 
review  of  the  proposed  utility  procure¬ 
ments  specified  in  FPR  1-4.4 ll-l(a). 
FPR  1-4.411-4  requires  that  this  prior 
review  be  conducted  in  accordance 
with  the  guidelines  set  forth  herein. 

(b)  HPA’s  shall  submit  for  headquar¬ 
ters  review  and  approval,  proposed 
contracts  for  utility  services,  including 
proposed  authorizations  under  appli¬ 
cable  GSA  area-wide  contracts,  and 
proposed  memorandums  of  under¬ 
standing  for  consolidated  purchase, 
joint  use,  or  cross-service  by  DOE  with 
other  government  agencies,  when  one 
or  more  of  the  following  circumstances 
applies: 

(1)  The  annual  cost  of  the  service  to 
be  procured  is  estimated  to  exceed 
$50,000; 

(2)  A  proposed  connection  charge, 
termination  liability,  or  any  other  fa¬ 
cilities  charge  (whether  or  not  refun¬ 
dable)  is  estimated  to  exceed  a  total  of 
$5,000;  or 

(3)  The  proposed  term  of  the  con¬ 
tract  or  agreement  is  in  excess  of  one 
year. 

§  9-50.402  Soure  and  special  nuclear  ma¬ 
terial  transfers. 

(a)  Operating  contractors  and  onsite 
service  contractors,  in  preparing  con¬ 
tracts  or  other  agreements  in  which 
monetary  payments  or  credits  depend 
on  the  quantity  and  quality  of  source 
and  special  nuclear  material,  shall 
assure  that  each  such  contract  or 
agreement  contains  a: 

(1)  Description  of  the  material  to  be 
transferred; 

(2)  Provision  specifying  the  method 
by  which  4he  quantities  are  to  be  mea¬ 
sured  and  reported; 


(3)  Provision  specifying  the  proce¬ 
dures  to  be  used  in  resolving  and  dif¬ 
ferences  arising  as  a  result  of  such 
measurements; 

(4)  Provision  providing  for  the  use  of 
an  umpire  to  settle  unresolved  differ¬ 
ences  in  the  analytical  samples;  and 

(5)  Provision  specifying  in  detail 
which  party  shall  bear  the  costs  of  re¬ 
solving  a  difference  and  what  consti¬ 
tutes  such  costs. 

(b)  The  provisions  providing  for  res¬ 
olution  of  measurement  differences 
must  be  such  that  resolution  is  always 
accomplished  while  at  the  same  time 
minimizing  any  advantage  one  party 
may  have  over  the  other. 

Subpari  9-50.5  Special  and  Directed  Sources 
of  Supply 

§  9-50.500  Scope. 

Provisions  of  this  subpart  implement 
and  supplement  FPR  Part  1-5  pro¬ 
curements  by  operating  and  other 
onsite  contractors. 

§  9-50.501  Excess  personal  property. 

Policies,  procedures,  and  require¬ 
ments  of  FTR  Subpart  1-5.3  shall  be 
applied. 

§  9-50.502  Interagency  motor  pool  vehi¬ 
cles  and  related  services. 

Policies,  procedures,  and  require¬ 
ments  of  FPR  Subpart  1-5.5  shall  be 
applied  in  authorizing  contractors  and 
subcontractors  to  use  interagency 
motor  pool  vehicles  and  related  ser¬ 
vices. 

§  9-50.503  Use  of  GSA  supply  sources. 
(FPR  1-5.9) 

(a)  Contractors  should  meet  their  re¬ 
quirements  from  GSA  sources  if  these 
sources  are  made  available  to  them 
and  if  it  is  economically  advantageous 
or  otherwise  in  the  best  interest  of  the 
government. 

(b)  Heads  of  procuring  activities  may 
authorize  contractors’  subcontractors 
with  cost-reimbursement  type  subcon¬ 
tracts,  where  all  higher-tier  subcon¬ 
tracts  are  of  cost-reimbursement 
types,  to  use  General  Services  Admin¬ 
istration  (GSA)  supply  sources  (i.e., 
items  available  through  Federal 
Supply  Schedule  contracts  and  other 
GSA  contracts  and  from  GSA  stores 
stock)  in  accordance  with  the  require¬ 
ments  and  procedures  in  FPR  Subpart 
1-5.9. 

(c)  Direct  procurement  by  DOE, 
rather  than  by  a  contractor,  shall  be 
required  where  deemed  necessary  by 
the  Heads  of  procuring  activities  in 
order  to  carry  out  special  require¬ 
ments  of  appropriation  acts  or  other 
applicable  laws  relating  to  particular 
items. 

(d)  Contracting  officers,  when  re¬ 
viewing  the  procurement  systems  and 
methods  of  those  contractors  that 
have  been  authorized  to  use  GSA 


sources  of  supply,  shall  assume  that 
provision  is  made  for  documenting  the 
justification  of  procurements  from 
commercial  sources  of  items  available 
from  GSA  sources  of  supply.  The 
senior  procurement  official,  Headquar¬ 
ters.  shall  be  informed  of  instances  in 
which  GSA  sources  of  supply  are  not 
used  because  of  the  quality  of  the  item 
available  from  GSA. 

§  9-50.504  Use  of  excess  materials  from 
General  Services  Administration  inven¬ 
tories. 

(a)  It  is  the  policy  to  comply  with 
the  provisions  of  the  Federal  Property 
Management  Regulations  Part  101-14, 
Strategic  Critical  and  Other  Material, 
as  supplemented  from  time  to  time  by 
FPMR  Bulletins. 

(b)  Contracting  officers  shall  require 
their  contractors,  which  use  strategic 
and  critical  materials,  to  fulfill  their 
requirements  through  the  use  of  the 
excess  strategic  and  critical  materials 
in  the  GSA  inventories. 

(c)  General  Services  Administration 
(ANSD),  Washington,  D.C.  20405, 
should  be  contacted  directly  for  any 
detailed  information  concerning  speci¬ 
fications,  prices,  and  method  of  plac¬ 
ing  the  order. 

§9-50.505  Use  of  Government  sources  of 
supply. 

(a)  Contractors  should  meet  their  re¬ 
quirements  from  Government  sources 
of  supply,  if  these  sources  are  made 
available  to  them  and  if  it  is  economi¬ 
cally  advantageous  or  otherwise  in  the 
best  interest  of  the  Government. 

(b)  Heads  of  procuring  activities  may 
authorize  contractors  to  acquire  mate¬ 
rials  and  services  directly  from  such 
Government  sources  of  supply  in  ac¬ 
cordance  with  the  requirements  of 
this  subpart  or  the  consent  of  agencies 
involved. 

(c)  Materials,  supplies,  and  equip¬ 
ment  procured  from  Government 
sources  of  supply  under  the  proce¬ 
dures  described  herein  must  be  used 
exclusively  in  connection  with  Govern¬ 
ment  work  except  as  otherwise  autho¬ 
rized  by  Heads  of  procuring  activities. 

(d)  Many  supply  facilities  and  con¬ 
tracts  of  the  Department  of  Defense 
are  made  available  to  DOE  and  its  op¬ 
erating  and  other  onsite  contractors. 

(1)  Field  offices  will  be  notified  by 
the  senior  procurement  official,  Head¬ 
quarters,  when  such  contracts  and  fa¬ 
cilities  are  made  available.  Inquiries  in 
connection  with  these  sources  may  be 
directed  to  the  senior  procurement  of¬ 
ficial,  Headquarters.  Requisitions  or 
purchase  orders  shall  be  submitted  di¬ 
rectly  to  these  sources,  unless  other¬ 
wise  specified. 

(2)  Contractor’s  requisitions  submit¬ 
ted  to  Defense  logistic  centers  should 
include  the  following  statement:  “The 
consignee  of  the  supplies  and  materi¬ 
als  requisitioned  herein  is  acting  in 
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behalf  of  and  as  agent  for  DOE  with 
respect  to  the  expenditure  of  Govern¬ 
ment  funds.”  Orders  submitted  direct¬ 
ly  to  Department  of  Defense  contrac¬ 
tors  shall  be  accompanied  by  an  au¬ 
thorization  substantially  similar  to 
that  in  FPR  1-5.903-2. 

§9-50.506  Procurement  of  special  items. 
(DOE-PR  9-5.52) 

§  9-50.506-1  Motor  vehicles. 

DOE-PR  9-5.5201  is  applicable  to 
operating  and  onsite  service  contrac¬ 
tors. 

§  9-50.506-2  Typewriters. 

(a)  This  section  covers  the  purchase, 
for  use  by  either  DOE  or  operating 
and  onsite  contractors,  of  typewriters 
whether  to  fill  initial  requirements  or 
for  replacement  purposes  and  type¬ 
writer  repair  and  reconditioning  ser¬ 
vices. 

(b)  “Typewriters”  are  manually  and 
electrically  operated  machines  having 
standard  or  special  keyboards,  de¬ 
signed  to  produce  printed  characters 
by  impression  of  type  upon  paper 
through  the  medium  of  an  inked 
ribbon.  The  term  includes  the  vari- 
typer,  hektowriter,  proportional 
spacer,  flexo writer,  justowriter,  and 
portable  teletypewriting  machines. 

(c)  Typewriters  shall  be  purchased 
for  replacement  purposes  in  accor¬ 
dance  with  FPMR  101-25.403. 

(d)  Purchase  orders  for  typewriters, 
whether  for  replacement  or  otherwise 
and  for  rental,  repair  or  maintenance 
of  typewriters,  shall  be  prepared  and 
transmitted  to  the  appropriate  Feder¬ 
al  Supply  Schedule  contractor.  When 
contractors  are  authorized  to  make 
purchases  under  Federal  Supply 
Schedules,  Heads  of  procuring  activi¬ 
ties  may  authorize  them  to  use  their 
own  purchase  order  forms  properly 
identified  according  to  FPR  Subpart 
1-5.9. 

(e)  Electric  typewriters  for  use  by 
contractors  may  be  purchased  only 
when  DOE  standards  are  met. 

(f)  The  procurement  of  typewriters 
that  will  be  used  for  printing  shall 
comply  with  the  approval  require¬ 
ments  of  the  Joint  Committee  on 
Printing. 

§  9-50.506-3  Printing  equipment  and 
printing  services. 

The  Joint  Committee  on  Printing, 
Congress  of  the  United  States,  periodi¬ 
cally  publishes  “Government  Printing 
and  Binding  Regulations”.  These  regu¬ 
lations  govern  the  acquisition,  use,  and 
disposal  of  printing  equipment  and  the 
procurement  of  printing  services  with 
appropriated  funds.  Acquisitions  (lease 
or  purchase)  of  printing,  duplicating, 
and  copying  equipment,  transfers  or 
disposal  of  this  equipment  by  DOE  op¬ 
erating  contractors  which  produce  or 
procure  printing,  duplicating,  copying, 


and  related  services,  require  prior  ap¬ 
proval  in  accordance  with  DOEM  0260. 
Requests  for  approval  shall  be  submit¬ 
ted  in  writing  to  the  senior  official  in 
charge  of  administrative  services. 
Headquarters. 

§  9-50.506-4  Alcohol.  (DOE-PR  9-5.5204) 

(a)  To  the  fullest  practicable  extent, 
alcohol  for  use  by  operating  and  other 
onsite  contractors  will  be  procured  on 
a  tax  free  basis. 

(b)  Where  an  operating  or  other 
onsite  contractor  will  be  the  user,  the 
application  form  (§  9-5.5204-5)  shall 
indicate  that  shipment  shall  be  made 
to  DOE  in  care  of  the  contractor. 

(c)  A  signed  copy  of  the  permit  to 
procure  specially  denatured  alcohol 
and  ethyl  alcohol  shall  accompany  the 
original  purchase  order  issued  to  the 
plant  or  warehouse,  where  it  will  be 
retained.  Subsequent  orders  shall 
refer  to  the  permit  on  file  in  the  plant 
or  warehouse.  Order  Form  DOE-103 
shall  be  issued  by  DOE  for  operating 
and  other  onsite  contractor’s  require¬ 
ments,  when  the  contractors  have  not 
been  authorized  to  place  orders. 

(d)  Heads  of  procuring  activities  may 
authorize  operating  and  other  onsite 
contractors  to  apply  for  permits  to 
purchase  specially  denatured  alcohol, 
subject  to  restrictions  of  the  Bureau 
of  Alcohol,  Tobacco  and  Firearms  as 
to  end  use.  In  order  to  qualify,  these 
contractors  must  be  bonded,  must 
submit  reports,  and  are  subject  to  in¬ 
spection  by  the  Bureau  of  Alcohol,  To¬ 
bacco  and  Firearms. 

(e)  Under  Bureau  of  Alcohol,  Tobac¬ 
co  and  Firearms  regulations,  these 
performing  scientific  or  research  work 
or  operating  hospitals  are  permitted  to 
procure  alcohol  tax  free.  These  regula¬ 
tions  require  bonding  under  certain 
circumstances,  submission  of  reports, 
and  inspection  by  the  Bureau  of  Alco¬ 
hol,  Tobacco  and  Firearms. 

(f)  Purchases  may  be  made  by  DOE 
or  the  contractor,  whichever  is  in  the 
best  interest  of  the  Government,  con¬ 
sidering  administrative  costs  and  other 
pertinent  factors  that  may  be  applica¬ 
ble.  For  recurring  requirements,  one 
factor  to  consider  is  that  bonding,  re¬ 
porting,  and  inspection  requirements 
do  not  apply  to  purchases  by  DOE. 

§  9-50.506-5  Helium.  (DOE-PR  9-5.5205) 

Operating  and  other  onsite  contrac¬ 
tors  may  purchase  helium,  to  the 
extent  supplies  are  readily  available, 
from  the  Department  of  the  Interior 
(Bureau  of  Mines). 

§  9-50.50-6  Miscellaneous  items.  (DOE- 
PR  9-5.5206) 

(a)  All  acquisitions  of  aircraft, 
except  for  temporary  (30  days  or  less) 
rentals  or  loans  shall  be  approved  in 
advance  by  the  senior  procurement  of¬ 
ficial,  Headquarters. 

(b)  Requirements  for  Government 
forms  shall  be  obtained  through  DOE. 


(c)  Steel  filing  cabinets  and  security 
cabinets  will  not  be  procured  unless 
approved  by  the  head  of  the  procuring 
activity. 

(d)  Federal  agencies  may  procure, 
without  further  reference  to  or  clear¬ 
ance  from  the  Department  of  the 
Army,  all  arms  and  ammunition  of 
types  which  are  not  peculiar  to  the 
military  services,  and  which  are  read¬ 
ily  procurable  in  the  civilian  market. 
Contractors  shall  follow  regular  pro¬ 
curement  procedures  when  making 
such  purchases.  Arms  and  ammuni¬ 
tions  peculiar  to  the  military  services 
shall  be  procured  in  accordance  with 
§9-5.5206-11. 

(e)  Gold  (§9-5.5206-13). 

(f)  Orders  for  calibration  services 
may  be  placed  in  accordance  with  §  9- 

5.5206- 16. 

(g)  Procurement  of  devices  primarily 
designed  to  be  used  surreptitiously  to 
overhear  or  record  conversations  is 
prohibited. 

(h)  Supplies  of  assault  masks  and 
cannisters  may  be  requisitioned  from 
Oak  Ridge  and  Richland.  (§9-5.5206- 
19) 

(i)  Masking  services  are  assembled  at 
the  DOE  plant  at  Paducah,  Ky.,  and 
may  be  requisitioned  at  cost.  (§9- 

5.5206- 21) 

(j)  Orders  for  heavy  water  shall  be 
placed  with  the  senior  program  offi¬ 
cial. 

(k)  Lithium  is  available  at  no  cost 
other  than  normal  packing,  handling, 
and  shipping  charges.  The  excess 
quantities  at  Oak  Ridge  are  to  be  con¬ 
sidered  as  the  first  source  of  supply 
prior  to  procurement  of  lithium  or 
lithium  compounds  from  any  other 
source. 

(l)  Prior  to  purchase  of  platinum  on 
the  open  market,  contractors  shall 
clear  the  availability  of  DOE  platinum 
with  the  Chicago  Operations  Office. 

(m)  Specific  items  to  be  procured  in 
accordance  with  the  provisions  of  the 
Federal  Property  Management  Regu¬ 
lations: 

FPMR 

(1)  Applicances .  101-26.508  (59-5.5206-7) 

(2)  New  electric  water 

coolers . .  101-26.502  (5  9-5.5206-6) 

(3)  Fuels  and  packaged 

petroleum  products .  101-26.602  (§  9-5.5206-10) 

(4)  Furniture .  101-26.505  (5  9-5.5206-12) 

(5)  Products  made  In 
Federal  penal  and 
correctional 

Institutions _ ..............  101-26.702 

(6)  Products  and  services 
of  the  blind  and  other 

severely  handicapped ...  101-26.701 

(7)  Materials  handling 


equipment .  101-26.405  <§  9-5.5206-15) 

(8)  Coal .  101-26.602  (5  9-5.5206-18) 

(9)  EDP  tape .  101-26.508  (§  9-5.5206-20) 


§  9-50.507  Purchase  or  lease  determina¬ 
tions. 

The  guidelines  in  FPMR  101-25.5  for 
making  purchase  or  lease  determina¬ 
tions  shall  be  applied  to  the  acquisi¬ 
tion  of  all  types  of  equipment.  These 
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guidelines  shall  be  used  in  making 
lease-versus-purchase  determinations 
at  time  of  original  acquisition,  when 
lease  renewals  are  being  considered,  or 
at  other  times  as  circumstances  war¬ 
rant. 

Subpart  9-50.6  Buy  American  Act — Supply 
and  Service  Contracts. 

§9-50.600  Scope. 

The  requirements  of  FPR  Subpart 
1-6.1  and  Subpart  9-6.1  shall  be  ap¬ 
plied  to  operating  and  onsite  contracts 
and  procurements  made  under  these 
contracts. 

§  9-50.601  Exceptions. 

§  9-50.601-1  Nonavailability  in  the  United 
States. 

Determinations  of  nonavailability 
required  by  FPR  1-6.103-2  must  be 
made  by  the  contracting  officer  re¬ 
sponsible  for  administration  of  the 
contract. 

§  9-50.602  Balance  of  payments  program. 

The  policies  and  procedures  of  FPR 
Subpart  1-6.8  shall  be  applied  to  pro¬ 
curements  by  operating  and  other 
onsite  contractors  for  use  outside  the 
United  States. 

Subpart  9-50.7  Contract  Clauses  for 
Operating  and  Onsite  Service  Contracts 

§  9-50.700  Scope  of  sub  part. 

This  subpart  sets  forth  the  contract 
clauses  for  use  in  operating  and  onsite 
service  contracts. 

§  9-50.701  General  policy. 

The  clauses  set  forth  in  FPR  Part  1- 
7  and  DOE-PR  Part  9-7  generally 
apply  to  operating  and  onsite  service 
contracts.  The  clauses  in  this  subpart 
are  to  be  used  in  addition  to  or  in 
place  of  the  FPR  and  DOE-PR  con¬ 
tract  clauses  where  appropriate.  Fur¬ 
ther  modifications  and  notes  to  cer¬ 
tain  FPR  clauses  are  also  prescribed, 
in  addition  to  those  set  forth  in  DOE- 
PR  Part  9-7. 

§  9-50.702  Deviations. 

Deviations  from  the  standard  con¬ 
tract  clauses  and  modifications  to  FPR 
clauses  set  forth  herein,  as  well  as 
from  the  standard  contract  clauses 
prescribed  in  FPR  Part  1-7  and  DOE- 
PR  Part  9-7,  shall  be  made  only  in  ac¬ 
cordance  with  the  deviation  proce¬ 
dures  of  §9-1.009.  MinoT  changes  in 
wording  which  may  become  necessary 
in  negotiations  are  not  considered  de¬ 
viations;  provided,  Counsel  determines 
that  the  change  is  not  prohibited  by 
statute,  executive  order,  or  administra¬ 
tive  regulation  and  does  not  alter  the 
meaning,  intent  or  basic  principles  ex¬ 
pressed  in  these  clauses. 
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§  9-50.703  Modifications  and  notes  to  FPR 
clauses,  in  addition  to  those  set  forth 
in  DOE-PR  Part  9-7. 

§  9-50.703-1  Covenant  against  contingent 
fees. 

See  FPR  1-1.503. 

Note  A.— Modify  this  article  by  adding 
before  the  initial  paragraph  thereof  “(a) 
Warranty— Termination  or  deduction  for 
breach”— and  adding  the  following  para¬ 
graph: 

‘‘(b)  Subcontracts  and  purchase  orders. 
Unless  otherwise  authorized  by  the  con¬ 
tracting  officer  in  writing,  the  contractor 
shall  cause  provisions  similar  to  the  forego¬ 
ing  to  be  inserted  in  all  subcontracts  and 
purchase  orders  entered  into  under  this  con¬ 
tract.” 

§  9-50.703-2  Disputes. 

(a)  See  FPR  1-7.102-12. 

(b)  Subcontracts: 

Disputes  Clause 

(1)  Except  as  otherwise  provided  in  this 

- ,'  any  dispute  concerning  a  question 

of  fact  arising  under - ,2  which  is  not 

disposed  of  by  agreement  shall  be  decided 
by  the  Contracting  Officer  for  the  prime 

contractor’s  Contract  No. - who  shall 

reduce  his  decision  to  writing  and  mail  or 
otherwise  furnish  a  copy  thereof  to  the 
prime  contractor  and  the - .’The  deci¬ 

sion  of  the  Contracting  Officer  shall  be 
final  and  conclusive  unless  within  30  days 
from  the  date  of  receipt  of  such  copy  the 

- 3  mails  or  otherwise  furnishes  to  the 

contracting  officer  a  written  appeal  ad¬ 
dressed  to  the  head  of  the  agency.  The  deci¬ 
sion  of  the  head  of  the  agency  or  designee 
for  the  determination  of  such  appeals  shall 
be  final  and  conclusive  unless  determined 
by  a  court  of  competent  jurisdiction  to  have 
been  fraudulent,  or  capricious,  or  arbitrary, 
or  so  grossly  erroneous  as  necessarily  to 
imply  bad  faith,  or  not  supported  by  sub¬ 
stantial  evidence.  In  connection  with  any 
appeal  proceeding  under  this  clause,  the 

- 3  shall  be  afforded  an  opportunity  to 

be  heard  and  to  offer  evidence  in  support  of 
this  appeal.  Pending  final  decision  of  a  dis¬ 
pute  hereunder,  the  - 3  shall  proceed 

diligently  with  the  performance  of  the 
- 3  and  in  accordance  with  the  Con¬ 
tracting  Officer’s  decision. 

(2)  This  disputes  clause  does  not  preclude 
consideration  of  law  questions  in  connection 
with  decisions  provided  for  in  paragraph  ( 1 ) 
above:  Provided.  That  nothing  in  this 

- *  shall  be  construed  as  making  final 

the  decision  of  any  administrative  official, 
representative,  or  board  on  a  question  of 
law. 

(c)  The  authority  of  the  head  of  the 
agency  or  designee  to  decide  appeals 
under  the  disputes  clause  in  para¬ 
graphs  (a)  and  (b)  of  this  section  is 
presently  delegated  to  the  DOE  Board 
of  Contract  Appeals.  See  10  CFR  Part 
703. 


'Insert  subcontract,  purchase  order,  etc., 
as  appropriate. 

2  Insert  subcontract,  purchase  order,  etc., 
as  appropriate. 

’Insert  subcontractor,  seller,  etc.,  as  ap¬ 
propriate. 
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§  9-50.703-3  Payment  of  interest  on  con¬ 
tractors’  claims. 

(a)  See  FPR  l-1.322(b). 

(b)  The  clause  referenced  in  para¬ 
graph  (a)  of  this  section  applies  to 
subcontracts. 

§  9-50.703-4  Examination  of  records  by 
Comptroller  General. 

See  FPR  1-7.103-3,  modified  as  set 
forth  in  §  9-7.103-3.  Also,  see  Note  A 
below  for  required  addition  to  the 
clause  set  forth  in  FPR  1-7.103-3. 

Note  A.— The  following  paragraph  (e) 
should  be  added,  whenever  possible  in  prime 
contracts,  both  for  the  protection  of  the 
Government  and  the  Contractor.  It  may  be 
omitted  only  with  the  approval  of  the  senior 
procurement  official.  Headquarters,  upon  a 
specific  determination,  based  on  consulta¬ 
tion  with  the  Office  of  the  Controller  and 
the  Office  of  the  General  Counsel,  that 
nothing  in  the  contract  purports  to  preclude 
an  audit  by  the  General  Accounting  Office 
of  any  transaction  thereunder. 

Nothing  in  this  contract  shall  be  deemed 
to  preculde  an  audit  by  the  General  Ac¬ 
counting  Office  of  any  transaction  under 
this  contract. 

Note  B.— Contracts  exempt  from  audit 
rider.  The  examination  of  records  clause  is 
not  required  in  contracts  with  any  foreign 
government  of  agency  thereof  or  in  con¬ 
tracts  with  foreign  producers. 

§  9-50.703-5  Buy  American  Act. 

(a)  See  FPR  1-6.104-5. 

(b)  Substitute  “used”  for  “delivered” 
in  paragraph  (b),  and 

(c)  Insert  a  parenthetical,  “(by  the 
contractor,  subcontractors,  material- 
men,  and  suppliers),”  after  the  word 
“contract”  in  the  second  line  of  (b). 

§  9-50.704  Clauses  to  be  used  in  addition 
to  or  in  place  of  the  contract  clauses 
set  forth  in  FPR  Part  1-7  and  DOE-PR 
Part  9-7,  where  appropriate. 

§  9-50.704-1  Security. 

(a)  Contractor’s  duty  to  safeguard 
Restricted  Data,  Formerly  Restricted 
Data,  and  othe  classified  information. 
The  contractor  shall,  in  accordance 
with  the  Department  of  Energy’s  secu¬ 
rity  regulations  and  requirements,  be 
responsible  for  safeguarding  Restrict¬ 
ed  Data,  Formerly  Restricted  Data, 
and  other  classified  information  and 
protecting  against  sabotage,  espionage, 
loss  and  theft,  the  classified  docu¬ 
ments  and  material  in  the  contractor’s 
possession  in  connection  with  the  per¬ 
formance  of  work  under  this  contract. 
Except  as  otherwise  expressly  pro¬ 
vided  in  this  contract,  the  contractor 
shall,  upon  completion  or  termination 
of  this  contract,  transmit  to  DOE  any 
classified  matter  in  the  possession  of 
the  contractor  or  any  person  under 
the  contractor’s  control  in  connection 
with  performance  of  this  contract.  If 
retention  by  the  contractor  of  any 
classified  matter  is  required  after  the 
completion  or  termination  of  the  con¬ 
tract  and  such  retention  is  approved 
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by  the  contracting  officer  the  contrac¬ 
tor  will  complete  a  certificate  of  pos¬ 
session  to  be  furnished  to  DOE  speci¬ 
fying  the  classified  matter  to  be  re¬ 
tained.  The  certification  shall  identify 
the  items  and  types  or  categories  of 
matter  retained,  the  conditions  gov¬ 
erning  the  retention  of  the  matter  and 
the  period  of  retention,  if  known.  If 
the  retention  is  approved  by  the  con¬ 
tracting  officer,  the  security  provisions 
of  the  contract  will  continue  to  be  ap¬ 
plicable  to  the  matter  retained. 

(b)  Regulations.  The  contractor 
agrees  to  conform  to  all  security  regu¬ 
lations  and  requirements  of  the  DOE. 

(c)  Definition  of  Restricted  Data. 
The  term  "Restricted  Data,”  as  used 
in  this  clause,  means  all  data  concern¬ 
ing  (1)  design,  manufacture,  or  utiliza¬ 
tion  of  atomic  weapons;  (2)  the  pro¬ 
duction  of  special  nuclear  material;  or 
(3)  the  use  of  special  nuclear  material 
in  the  production  of  energy,  but  shall 
not  include  data  declassified  or  re¬ 
moved  from  the  Restricted  Data  cate¬ 
gory  pursuant  to  Section  142  of  .  the 
Atomic  Energy  Act  of  1954. 

(d)  Definition  of  formerly  Restricted 
Data.  The  term  “Formerly  Restricted 
Data,”  as  used  in  this  clause,  means  all 
data  removed  from  the  Restricted 
Data  category  under  Section  142  d.  of 
the  Atomic  Energy  Act  of  1954,  as 
amended. 

(e)  Security  clearance  of  personnel 
The  contractor  shall  not  permit  any 
individual  to  have  access  to  Restricted 
Data,  Formerly  Restricted  Data,  or 
other  classified  information,  except  in 
accordance  with  the  Atomic  Energy 
Act  of  1954.  as  amended,  and  the 
DOE’s  regulations  or  requirements  ap¬ 
plicable  to  the  particular  type  or  cate¬ 
gory  of  classified  information  to  which 
access  is  required. 

(f)  Criminal  liability.  It  is  under¬ 
stood  that  disclosure  of  Restricted 
Data,  Formerly  Restricted  Data,  or 
other  classified  information  relating  to 
the  work  or  services  ordered  hereun¬ 
der  to  any  person  not  entitled  to  re¬ 
ceive  it,  or  failure  to  safeguard  any 
Restricted  Data,  Formerly  Restricted 
Data,  or  any  other  classified  matter 
that  may  come  to  the  contractor  or 
any  person  under  the  contractor’s  con¬ 
trol  in  connection  with  work  under 
this  contract,  may  subject  the  contrac¬ 
tor,  its  agents,  employees,  or  subcon¬ 
tractors  to  criminal  liability  under  the 
laws  of  the  United  States.  (See  the 
Atomic  Energy  Act  of  1954,  as  amend¬ 
ed,  42  U.S.C.  2011  et  seq.;  18  U.S.C.  793 
and  794;  and  Executive  Order  11652.) 

(g)  Subcontracts  and  purchase 
orders.  Except  as  otherwise  authorized 
in  writing  by  the  Contracting  Officer, 
the  contractor  shall  insert  provisions 
similar  to  the  foregoing  in  all  subcon¬ 
tracts  and  purchase  orders  under  this 
contract. 

Njte  A.— This  clause  is  required  in  con¬ 
tracts  entered  into  under  Sections  31  or  41 


of  the  Atomic  Energy  Act  of  1954,  as  amend¬ 
ed,  and  in  other  contracts,  subcontracts,  and 
purchase  orders  the  performance  of  which 
involves  or  is  likely  to  involve  Restricted 
Data,  Formerly  Restricted  Data  or  other 
classified  information. 

§  9-50.704-2  Safety  and  health. 

(a)  The  clause  set  forth  herein  shall 
be  included  in  all  contracts  and  sub¬ 
contracts  for,  and  be  made  applicable 
to,  work  to  be  performed  at  a  govern¬ 
ment-owned  or  leased  facility  where 
DOE  has  elected  to  assert  its  statutory 
authority  to  establish  and  enforce  oc¬ 
cupational  safety  and  health  stan¬ 
dards  applicable  to  the  working  condi¬ 
tions  of  contractor  and  subcontractor 
employees,  and  to  the  protection  of 
the  public  health  and  safety. 

Safety  and  Health 

The  contractor  shall  take  all  reasonable 
precautions  in  the  performance  of  the.  work 
under  this  contract  to  protect  the  safety 
and  health  of  employees  and  of  members  of 
the  public  and  shall  comply  with  all  applica¬ 
ble  safety  and  health  regulations  and  re¬ 
quirements  (including  reporting  require¬ 
ments)  of  DOE.  The  contractor  shall  submit 
a  management  program  and  implementa¬ 
tion  plan  to  the  contracting  officer  for 
review  and  approval  within  30  days  after 
the  date  of  award  of  this  contract.  In  the 
event  that  the  contractor  fails  to  comply 
with  said  regulations  or  requirements  of 
DOE,  the  contracting  officer  may,  without 
prejudice  to  any  other  legal  or  contractual 
rights  of  DOE,  issue  an  order  stopping  all  or 
any  part  of  the  work;  thereafter  a  start 
order  for  resumption  of  the  work  may  be 
issued  at  the  discretion  of  the  contracting 
officer.  The  contractor  shall  make  no  claim 
for  an  extension  of  time  or  for  compensa¬ 
tion  or  damages  by  reason  of  or  in  connec¬ 
tion  with  such  work  stoppage. 

(b)  The  clause  set  forth  herein  shall 
be  included  in  those  contracts  or  sub¬ 
contracts  for,  and  be  made  applicable 
to,  work  to  be  performed  at  a  facility 
where  DOE  does  not  elect  to  assert  its 
statutory  authority  to  enforce  occupa¬ 
tional  safety  and  health  standards  ap¬ 
plicable  to  the  working  conditions  of 
contractor  and  subcontractor  employ¬ 
ees,  but  does  not  need  to  enforce  ra¬ 
diological  safety  and  health  standards 
pursuant  to  provisions  of  the  contract 
or  subcontract  rather  than  by  reliance 
upon  Nuclear  Regulatory  Commission 
licensing  requirements  (including 
agreements  with  states  under  section 
274  of  the  Atomic  Energy  Act). 

Radiation  Protection  and  Nuclear 
Criticality 

The  contractor  shall  take  all  reasonable 
precautions  in  the  performance  of  work 
under  this  contract  to  protect  the  safety 
and  health  of  employees  and  of  members  of 
the  public  against  the  hazards  of  ionizing 
radiation  and  radioactive  materials  and 
shall  comply  with  all  applicable  radiation 
protection  and  nuclear  criticality  safety 
standards  and  requirements  (including  re¬ 
porting  requirements)  of  DOE.  In  the  event 
that  the  contractor  fails  to  comply  with  said 
standards  and  requirements  of  DOE,  the 


contracting  officer  may,  without  prejudice 
to  any  other  legal  or  contractual  rights  of 
DOE,  issue  an  order  stopping  all  or  any  part 
of  the  work;  thereafter  a  start  order  for  re¬ 
sumption  of  the  work  may  be  issued  at  the 
discretion  of  the  contracting  officer.  The 
contractor  shall  make  no  claim  for  an  exten¬ 
sion  of  time  or  for  compensation  or  damages 
by  reason  of  or  in  connection  with  such 
work  stoppage. 

§  9-50.704-3  Buy  American  Act  (construc¬ 
tion). 

CPFF  construction  contracts  use  the 
following  clause: 

(a)  In  acquiring  construction  materials, 
the  Buy  American  Act  (41  U.S.C.  10  a-d) 
provides  that  the  Government  give  prefer¬ 
ence  to  domestic  construction  material.  For 
the  purpose  of  this  clause: 

(1)  "Construction”  means  construction,  al¬ 
teration,  or  repair  of  any  public  building  or 
public  work; 

(2)  "Components”  means  those  articles, 
materials  and  supplies,  which  are  directly 
incorporated  in  the  construction  material; 

(3)  “Construction  material”  means  those 
articles,  materials,  and  supplies,  which  are 
brought  to  the  construction  site  for  incor¬ 
poration  in  the  building  or  work;  and 

(4)  A  "domestic  construction  material” 
means  (A)  an  unmanufactured  construction 
material  which  has  been  mined  or  produced 
in  the  United  States;  or  (B)  a  manufactured 
construction  material  which  has  been  manu¬ 
factured  in  the  United  States  if  the  cost  of 
its  components  which  are  mined,  produced, 
or  manufactured  in  the  United  States  ex¬ 
ceeds  50  percent  of  the  cost  of  all  its  compo¬ 
nents.  For  the  purposes  of  this  (a)(4)(B), 
components  of  foreign  origin  of  the  same 
type  or  kind  as  the  products  referred  to  in 
(b)(2)  or  (3)  of  this  clause  shall  be  treated  as 
components  mined,  produced,  or  manufac¬ 
tured  in  the  United  States. 

(b)  The  contractor  agrees  that  there  will 
be  used  under  this  contract  (by  the  contrac¬ 
tor,  subcontractor,  materialmen,  and  suppli¬ 
ers)  only  domestic  construction  materials, 
except  construction  materials: 

(1)  Which  are  for  use  outside  the  United 
States; 

(2)  Which  the  Government  determines  are 
not  mined,  produced,  or  manufactured  in 
the  United  States  in  sufficient  and  reason¬ 
ably  available  commercial  quantities  and  of 
a  satisfactory  quality; 

(3)  As  to  which  the  head  of  the  agency  de¬ 
termines  the  domestic  preference  to  be  in¬ 
consistent  with  the  public  interest;  or 

(4)  As  to  which  the  head  of  the  agency  de¬ 
termines  the  cost  to  the  Government  to  be 
unreasonable. 

The  foregoing  requirements  are  adminis¬ 
tered  in  accordance  with  Executive  Order 
No.  10582,  dated  December  17,  1954. 

§  9-50.704-4  Classification. 

In  the  performance  of  the  work 
under  this  contract,  the  contractor 
shall  assign  classifications  to  all  docu¬ 
ments,  material,  and  equipment  origi¬ 
nated  or  generated  by  the  contractor 
in  accordance  with  classification  guid¬ 
ance  furnished  to  the  contractor  by 
DOE.  Every  subcontract  and  purchase 
order  issued  hereunder  involving  the 
origination  or  generation  of  classified 
documents,  material,  or  equipment, 
shall  include  a  provision  to  the  effect 
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that  in  the  performance  of  such  sub¬ 
contract  or  purchase  order  the  subcon¬ 
tractor  or  supplier  shall  assign  classifi¬ 
cations  to  all  such  documents,  materi¬ 
al,  and  equipment  in  accordance  with 
classification  guidance  furnished  to 
such  subcontractor  or  supplier  by  the 
contractor. 

Note  A.— This  clause  is  required  in  all  con¬ 
tracts  involving  classified  information. 

§  9-50.704-5  Disclosure  of  information. 

(a)  It  is  mutually  expected  that  the 
activities  under  this  contract  will  not 
involve  Restricted  Data  or  other  classi¬ 
fied  information  or  material.  It  is  un¬ 
derstood,  however,  that  if  in  the  opin¬ 
ion  of  either  party  this  expectation 
changes  prior  to  the  expiration  or  ter¬ 
mination  of  all  activities  under  this 
contract,  said  party  shall  notify  the 
other  party  accordingly  in  writing 
without  delay.  In  any  event,  the  con¬ 
tractor  shall  classify,  safeguard,  and 
otherwise  act  with  respect  to  all  Re¬ 
stricted  Data  and  other  classified  in¬ 
formation  and  material,  in  accordance 
with  applicable  law  and  the  require¬ 
ments  of  DOE  and  shall  promptly 
inform  DOE  in  writing  if  and  when 
Restricted  Data  or  other  classified  in¬ 
formation  or  material  becomes  in¬ 
volved.  If  and  when  Restricted  Data  or 
other  classified  information  or  materi¬ 
al  becomes  involved,  or  in  the  mutual 
judgment  of  the  parties  it  appears 
likely  that  Restricted  Data  or  other 
classified  information  or  material  may 
become  involved,  the  contractor  shall 
have  the  right  to  terminate  perfor¬ 
mance  of  the  work  under  this  contract 
and  in  such  event  the  provisions  of 
this  contract  respecting  termination 
for  the  convenience  of  the  Govern¬ 
ment  shall  apply. 

(b)  The  contractor  shall  not  permit 
any  individual  to  have  access  to  Re¬ 
stricted  Data,  or  other  classified  infor¬ 
mation,  except  in  accordance  with  the 
Atomic  Energy  Act  of  1954,  as  amend¬ 
ed,  and  DOE’s  regulations  or  require¬ 
ments. 

(c)  The  term  “Restricted  Data”  as 
used  in  this  article  means  all  data  con¬ 
cerning  the  design,  manufacture,  or 
utilization  of  atomic  weapons,  the  pro¬ 
duction  of  special  nuclear  material  or 
the  use  of  special  nuclear  material  in 
the  production  of  energy,  but  shall  not 
include  data  declassified  or  removed 
from  the  Restricted  Data  category 
pursuant  to  section  142  of  the  Atomic 
Energy  Act  of  1954,  as  amended. 

Note  A.— This  clause  should  be  used  in 
place  of  the  clauses  entitled  “Security”,  §  9- 
50.704-1,  and  "Classification",  §9-50.704-4, 
in  contracts  with  educational  institutions 
for  offsite  research  that  are  not  likely  to 
produce  Restricted  Data  or  classified  infor¬ 
mation. 

§  9-50.704-6  Nuclear  hazards  indemnity. 

(a)  This  article  is  incorporated  into 
this  contract  pursuant  to  the  author¬ 


ity  contained  in  subsection  170(d)  of 
the  Atomic  Energy  Act  of  1954,  as 
amended  (hereinafter  called  the  Act). 

(1)  The  definitions  set  out  in  the  Act 
shall  apply  to  this  article. 

(2)  The  term  “contract  location” 
means  any  DOE  facility,  installation, 
or  site  at  which  contractual  activity 
under  this  contract  is  being  carried  on, 
and  any  contractor-owned  or  -con¬ 
trolled  facility,  installation,  or  site  at 
which  the  contractor  is  engaged  in  the 
performance  of  contractual  activity 
under  this  contract. 

(3)  The  term  “extraordinary  nuclear- 
occurrence”  means  an  event  which 
DOE  has  determined  to  be  an  extraor¬ 
dinary  nuclear  occurrence  as  defined 
in  the  Act.  A  determination  of  wheth¬ 
er  or  not  there  has  been  an  extraordi¬ 
nary  nuclear  occurrence  will  be  made 
in  accordance  with  the  procedures  in 
Subpart  E  of  10  CFR  840. 

(b)  Except  as  hereafter  permitted  or 
required  in  writing  by  DOE,  the  con¬ 
tractor  will  not  be  required  to  provide 
or  maintain,  and  will  not  provide  or 
maintain  at  Government  expense,  any 
form  of  financial  protection  to  cover 
public  liability.  DOE  may  at  any  time 
require  in  writing  that  the  contractor 
provide  and  maintain  financial  protec¬ 
tion  of  such  a  type  and  in  such 
amount  as  DOE  shall  determine  to  be 
appropriate  to  cover  public  liability 
arising  out  of  or  in  connection  with 
the  contractual  activity,  provided  that 
the  costs  of  such  financial  protection 
will  be  reimbursed  to  the  contractor 
by  DOE. 

(c) (1)  To  the  extent  that  the  con¬ 
tractor  and  other  persons  indemnified 
are  not  compensated  by  any  financial 
protection  permitted  or  required  by 
DOE  or  the  Nuclear  Regulatory  Com¬ 
mission  (NRC),  DOE  will  idemnify  the 
contractor,  and  other  persons  indem¬ 
nified,  against  (i)  claims  for  public  li¬ 
ability  as  described  in  subparagraph 
(2)  of  this  paragraph  (c);  and  (ii)  the 
reasonable  costs  of  investigating  and 
settling  claims,  and  defending  suits  for 
damage  for  such  public  liability,  pro¬ 
vided  that  DOE’s  liability,  excluding 
such  reasonable  costs,  under  all  in¬ 
demnity  agreements  entered  into  by 
DOE  under  section  170  of  the  Act,  in¬ 
cluding  this  contract,  shall  not  exceed 
$500  million  in  the  aggregate  for  each 
nuclear  incident  occurring  within  the 
United  States  or  $100  million  in  the 
aggregate  for  each  nuclear  incident  oc¬ 
curring  outside  the  United  States,  irre¬ 
spective  of  the  number  of  persons  in¬ 
demnified  in  connection  with  this  con¬ 
tract. 

(2)  The  public  liability  referred  to  in 
paragraph  (c)(1)  of  this  section  is 
public  liability  which  (i)  arises  out  of 
or  in  connection  with  the  contractual 
activity;  and  (ii)  arises  out  of  or  results 
from: 

(A)  A  nuclear  incident  which  takes 
place  at  a  contract  location; 


(B)  A  nuclear  incident  which  takes 
place  at  any  other  location  and  arises 
out  of  or  in  the  course  of  the  perfor¬ 
mance  of  contractual  activity  under 
this  contract  by  the  Contractor’s  em¬ 
ployees,  individual  consultants,  bor¬ 
rowed  personnel  or  other  persons  for 
the  consequences  of  whose  acts  or 
omissions  the  Contractor  is  liable,  pro¬ 
vided  that  such  incident  is  not  covered 
by  any  other  indemnity  agreement  en¬ 
tered  into  by  DOE  or  the  NRC  pursu¬ 
ant  to  section  170  of  the  Act;  or 

(C)  A  nuclear  incident  which  arises 
out  of  or  in  the  course  of  transporta¬ 
tion  of  source,  special  nuclear,  or  by¬ 
product  materials  to  or  from  a  con¬ 
tract  location;  provided  such  incident 
is  not  covered  by  any  indemnity  agree¬ 
ment  entered  into  by  DOE  with  the 
transporting  carrier,  or  with  a  carrier’s 
organization  acting  for  the  transport¬ 
ing  carrier,  or  with  a  licensee  of  NRC, 
pursuant  to  Section  170  of  the  Act;  or 

(D)  A  nuclear  incident  which  in¬ 
volves  items  (such  as  equipment,  mate¬ 
rial,  facilities,  or  design  or  other  data) 
produced  or  delivered  under  this  con¬ 
tract,  provided  such  incident  is  not 
covered  by  any  other  indemnity  agree¬ 
ment  entered  into  by  DOE  or  NRC 
pursuant  to  Section  170  of  the  Act. 

(d)  In  the  event  of  an  extraordinary 
nuclear  occurrence  which: 

(1)  Arises  out  of  or  results  from  or 
occurs  in  the  course  of  the  construc¬ 
tion,  possession,  or  operation  of  a  pro¬ 
duction  or  utilization  facility  or 

(2)  Arises  out  of  or  results  from  or 
occurs  in  the  course  of  transportation 
of  source  material,  byproduct  materi¬ 
al,  or  special  nuclear  material  to  or 
from  a  production  or  utilization  facili¬ 
ty,  or 

(3)  During  the  course  of  the  contract 
activity  arises  out  of  or  results  from 
the  possession,  operation,  or  use  by 
the  contractor  or  a  subcontractor  of  a 
device  utilizing  special  nuclear  materi¬ 
al  or  byproduct  material,  DOE,  and 
the  contractor  on  behalf  of  itself  and 
other  persons  indemnified,  insofar  as 
their  interests  appear,  each  agree  to 
waive: 

(A)  Any  issue  or  defense  as  to  the 
conduct  of  the  claimant  or  fault  of 
persons  indemnified,  including,  but 
not  limited  to: 

(1)  Negligence; 

(2)  contributory  negligence; 

( 3 )  assumption  of  the  risk; 

(4)  unforeseeable  intervening  causes, 
whether  involving  the  conduct  of  a 
third  person  or  an  act  of  God. 

As  used  herein,  “conduct  of  the  claim¬ 
ant”  includes  conduct  of  persons 
through  whom  the  claimant  derives 
his  cause  of  action; 

(B)  Any  issue  or  defense  as  to  chari¬ 
table  or  governmental  immunity; 

(C)  Any  issue  or  defense  based  on 
any  statute  of  limitations  if  suit  is  in¬ 
stituted  within  3  years  from  the  date 
on  which  the  claimant  first  knew,  or 
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reasonably  could  have  known,  of  his 
injury  or  damage  and  the  cause  there¬ 
of,  but  in  no  event  more  than  10  years 
after  the  date  of  the  nuclear  incident. 
The  waiver  of  any  such  issue  or  de¬ 
fense  shall  be  effective  regardless  of 
whether  such  issue  of  defense  may 
otherwise  be  deemed  jurisdictional  or 
relating  to  an  element  in  the  cause  of 
action.  The  waiver  shall  be  judicially 
enforceable  in  accordance  with  their 
terms  by  the  claimant  against  the 
person  indemnified. 

(e)  The  waivers  set  forth  in  para¬ 
graph  <d)  of  this  article1 

(1)  Shall  not  preclude  a  defense 
based  upon  a  failure  tc  take  reason¬ 
able  steps  to  mitigate  damages; 

(2)  Shall  not  apply  to  injury  or 
damage  to  a  claimant  or  to  a  claim¬ 
ant's  property  which  is  intentionally 
sustained  by  the  claimant  or  which  re¬ 
sults  from  a  nuclear  incident  inten¬ 
tionally  and  wrongfully  caused  by  the 
claimant; 

(3)  Shall  not  apply  to  injury  to  a 
claimant  who  is  employed  at  the  site 
of  and  in  connection  with  the  activity 
where  the  extraordinary  nuclear  oc¬ 
currence  takes  place  if  benefits  there¬ 
for  are  either  payable  or  required  to 
be  provided  under  any  workmen’s 
compensation  or  occupational  disease 
law; 

(4)  Shall  not  apply  tc  any  claim  for 
punitive  or  exemplary  damages,  pro¬ 
vided,  with  respect  to  any  claim  for 
wrongful  death  under  any  State  law 
which  provides  for  damages  only  puni¬ 
tive  in  nature,  this  exclusion  does  not 
apply  to  the  extent  that  the  claimant 
has  sustained  actual  damages,  mea¬ 
sured  Dy  the  pecuniary  injuries  result¬ 
ing  from  such  death  but  not  to  exceed 
the  maximum  amount  otherwise  re¬ 
coverable  under  such  law; 

(5)  Shall  not  apply  to  any  claim  re¬ 
sulting  from  a  nuclear  incident  occur¬ 
ring  outside  the  United  States; 

(6)  Shall  be  effective  only  with  re¬ 
spect  to  those  obligations  set  forth  in 
this  agreement  and  in  insurance  poli¬ 
cies,  contracts,  or  other  proof  of  finan¬ 
cial  protection; 

(7)  Shall  not  apply  to,  or  prejudice 
the  prosecution  or  defense  of  any 
claim  or  portion  of  claim  which  is  not 
within  the  protection  afforded  under 

(i)  the  limit  of  liability  provisions 
under  subsection  170e  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 

(ii)  the  terms  of  this  agreement  and 
the  terms  of  insurance  policies,  con¬ 
tracts,  or  other  proof  of  financial  pro¬ 
tection. 

(f )  The  contractor  shall  give  immedi¬ 
ate  written  notice  to  DOE  of  any 
known  action  or  claim  filed  or  made 
against  the  Contractor  or  other  person 
indemnified  for  public  liability  as  de¬ 
fined  in  paragraph  (2)  of  section  (c). 
Except  as  otherwise  directed  by  DOE, 
the  contractor  shall  furnish  promptly 
to  DOE  copies  of  all  pertinent  papers 
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received  by  the  contractor  or  filed 
vith  respect  to  such  actions  or  claims. 
When  DOE  shall  determine  that  the 
Government  will  probably  be  required 
to  maxe  indemnity  payments  under 
the  provisions  of  section  (c)  above. 
DOE  shall  have  the  right  to.  and  shall, 
collaborate  with  the  contractor  and 
any  other  person  indemnified  in  the 
settlement  or  defense  of  any  action  or 
claim  and  shall  have  the  right  (1)  to 
require  the  prior  approval  of  DOE  for 
the  payment  of  any  claim  that  DOE 
may  be.  required  to  indemnify  hereun¬ 
der,  and  (2)  to  appear  through  the  At¬ 
torney  General  on  behalf  of  the  con¬ 
tractor  or  other  person  indemnified  in 
any  action  brought  upon  any  claim 
that  DOE  may  be  required  to  indemni¬ 
fy  hereunder,  take  charge  of  such 
action,  and  settle  or  defend  any  such 
action.  If  the  settlement  or  defense  of 
any  such  action  or  claim  is  undertaken 
by  DOE,  the  contractor  or  other 
person  indemnified  shall  furnish  all 
reasonable  assistance  in  effecting  a 
settlement  or  asserting  a  defense. 

(g)  The  indemnity  provided  by  this 
article  shall  not  apply  to  public  liabil¬ 
ity  arising  out  cf  or  in  connection  with 
any  activity  that  is  performed  at  a  li¬ 
censed  facility,  and  that  is  covered  by 
a  Nuclear  Regulatory  Commission  in¬ 
demnity  agreement  authorized  by  Sec¬ 
tion  170  of  the  Act. 

(h)  The  obligations  of  DOE  under 
this  article  shall  not  be  affected  by 
any  failure  on  the  part  of  the  contrac¬ 
tor  to  fulfill  its  obligation  under  this 
contract,  and  shall  be  unaffected  by 
the  death,  disability,  or  termination  of 
existence  of  the  contractor  to  fulfill 
its  obligation  under  this  contract 

(i)  The  parties  tc  this  contract  enter 
into  this  article  upon  the  condition 
that  this  article  may  be  amended  at 
any  time  by  the  mutual  written  agree¬ 
ment.  of  DOE  and  the  contractor  and 
that  such  amendment  may,  by  its  ex¬ 
press  terms,  provide  that  it  w-ill  apply 
to  any  nuclear  incidents  which  occur 
thereafter. 

(j)  The  provisions  of  this  article 
shall  not  be  limited  in  any  way  by,  and 
shall  be  interpreted  without  reference 
to,  any  other  article  of  this  contract  t, 

including  Article - .  Disputes]: 

Provided,  however,  That  the  following 
provisions  of  this  contract:  Article 

- .  Covenant  Against  Contingent 

Fees;  Article - ,  Officials  Not  to 

Benefit;  Article - ,  Assignment; 

and  Article  •  •  *,  Examination  of  Re¬ 
cords;  and  any  provisions  later  added 
to  this  contract  which  under  applica¬ 
ble  Federal  law,  including  statutes,  ex¬ 
ecutive  orders  and  regulations,  are  re¬ 
quired  to  be  included  in  agreements  of 
the  type  contained  in  this  article,  shall 
apply  to  this  article. 

(k)  [The  following  section  will  be  in¬ 
cluded  in  those  contracts  containing 
indemnity  agreements  executed  under 
the  general  contract  authority  of 
DOE.] 


To  the  extent  that  the  Contractor  is 
compensated  by  any  financial  protec¬ 
tion,  or  is  idemnified  pursuant  to  this 
article,  or  is  effectively  relieved  of 
public  liability  by  an  order  or  orders 
limiting  same  pursuant  to  section  170e 
of  the  Atomic  Energy  Act  of  1954  as 
amended,  the  provisions  of  Article 

- (General  Authority  Indemnity) 

shall  not  apply. 

§  9-50.704-7  Nuclear  Hazards  indemnity — 
product  liability. 

(a)  This  article  is  incorporated  into 
this  contract  pursuant  to  the  author¬ 
ity  contained  in  section  170d  of  the 
Atomic  Energy  Act  of  1954,  as  amend¬ 
ed  (hereinafter  called  the  Act). 

(1)  The  definitions  set  out  in  the  Act 
shall  apply  to  this  article. 

(2)  The  term  “product  delivered 
under  the  contract”  means  any  mate¬ 
rial:  equipment;  device;  drawing;  speci¬ 
fication  or  technical  data  made,  pro¬ 
posed,  or  acquired  by  the  contractor  in 
the  course  of  performance  of  the  con¬ 
tract  and  delivered  to  DOE  or  to  any 
other  persons  as  directed  or  approved 
by  DOE. 

(b)  Except  as  hereafter  permitted  or 
required  in  writing  by  DOE,  the  con¬ 
tractor  will  not  be  required  to  provide 
or  maintain,  and  will  not  provide  or 
maintain  at  Government  expense,  any 
form  of  financial  protection  to  cover 
public  liability.  DOE  may  at  any  time 
require  in  writing  that  the  contractor 
provide  and  maintain  financial  protec¬ 
tion  of  such  a  type  and  in  such 
amount  as  DOE  shall  determine  to  be 
appropriate  to  cover  public  liability 
against  which  the  contractor  is  indem¬ 
nified  hereunder:  Provided,  That  the 
costs  of  such  financial  protection  will 
be  reimbursed  to  the  contractor  by 
DOE. 

(c) (1)  To  the  extent  that  the  con¬ 
tractor  and  other  persons  indemnified 
are  not  compensated  by  any  financial 
protection  permitted  or  require  by 
DOE  or  NRC,  DOE  will  indemnify  the 
contractor,  and  other  persons  indem¬ 
nified,  against  (i)  claims  for  public  li¬ 
ability  as  described  in  subparagraph 
(2)  of  this  paragraph  (c);  and  (ii)  the 
reasonable  costs  of  investigating  and 
settling  claims,  and  defending  suits  for 
damages  for  such  public  liability,  pro¬ 
vided  that  DOE’s  liability,  excluding 
such  reasonable  costs,  under  all  in¬ 
demnity  agreements  entered  into  by 
DOE  under  section  170  of  the  Act,  in¬ 
cluding  this  contract,  shall  not  exceed 
$500  million  in  the  aggregate  for  each 
nuclear  incident  occurring  within  the 
United  States  or  $100  million  in  the 
aggregate  for  each  nuclear  incident  oc¬ 
curring  outside  the  United  States,  irre¬ 
spective  of  the  number  of  persons  in¬ 
demnified  in  connection  with  this  con¬ 
tract. 

(2)  The  public  liability  referred  to  in 
subparagraph  (1)  of  this  section  is 
public  liability  which  (i)  arises  out  of 
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or  in  connection  with  the  contractual 
activity;  and  (ii)  arises  out  of  or  results 
from  a  product  delivered  under  the 
contract;  but  does  not  include  liability 
for  a  nuclear  incident  which  is  covered 
by  any  other  indemnity  agreement  en¬ 
tered  into  by  DOE  or  NRC  pursuant 
to  Section  170  of  the  Act. 

(d)  The  Contractor  shall  give  imme¬ 
diate  written  notice  to  DOE  of  any 
known  action  or  claim  filed  or  made 
against  the  contractor  or  other  person 
indemnified  for  public  liability  as  de- 
iined  in  paragraph  (2)  of  section  (c). 
Except  as  otherwise  directed  by  DOE, 
the  contractor  shall  furnish  promptly 
to  DOE  copies  of  all  pertinent  papers 
received  by  the  contractor  or  filed 
with  respect  to  such  actions  of  claims. 
When  DOE  shall  determine  that  the 
Government  will  probably  be  required 
to  make  indemnity  payments  under 
the  provisions  of  section  (c)  above, 
DOE  shall  have  the  right  to,  and  shall 
collaborate  with  the  contractor  and 
any  other  person  indemnified  in  the 
settlement  or  defense  of  any  action  or 
claim  and  shall  have  the  right  (1)  to 
require  the  prior  approval  of  DOE  for 
the  payment  of  any  claim  that  DOE 
may  be  required  to  indemnify  hereun¬ 
der,  and  (2)  to  appear  through  the  At¬ 
torney  General  on  behalf  of  the  con¬ 
tractor  or  other  person  indemnified  in 
any  action  brought  upon  any  claim 
that  DOE  may  be  required  to  indemni¬ 
fy  hereunder,  take  charge  of  such 
action,  and  settle  or  defend  any  such 
action.  If  the  settlement  or  defense  of 
any  such  action  or  claim  is  undertaken 
by  DOE,  the  contractor  or  other 
person  indemnified  shall  furnish  all 
reasonable  assistance  in  effecting  a 
settlement  or  asserting  a  defense. 

(e)  The  obligations  of  DOE  under 
this  article  shall  not  be  affected  by 
any  failure  on  the  part  of  the  contrac¬ 
tor  to  fulfill  its  obligation  under  this 
contract.,  and  shall  be  unaffected  by 
the  death,  disability  or  termination  of 
existence  of  the  contractor  or  by  the 
completion,  termination,  or  expiration 
of  this  contract. 

(f)  The  parties  to  this  contract  enter 
into  this  article  upon  the  condition 
that  this  article  may  be  amended  at 
any  time  by  the  mutual  written  agree¬ 
ment  of  DOE  and  the  contractor  and 
that  such  amendment  may.  by  its  ex¬ 
press  terms,  provide  that  it  will  apply 
to  any  nuclear  incidents  which  occur 
thereafter. 

(g)  The  provisions  of  this  article 
shall  not  be  limited  in  any  way  by,  and 
shall  be  interpreted  without  reference 
to,  any  other  article  of  this  contract  [, 

including  Article - ,  Disputes]: 

Provided,  however.  That  the  following 
provisions  of  this  contract:  Article 

- ,  Covenant  Against  Contingent 

Pees;  Article  - ,  Officials  Not  to 

Benefit;  Article  - ,  Assignment; 

and  Article - ,  Examination  of  Re¬ 

cords;  and  any  provisions  later  added 


to  this  contract  which,  under  applica¬ 
ble  Federal  law,  including  statutes,  ex¬ 
ecutive  orders,  and  regulations,  are  re¬ 
quired  to  be  included  in  agreements  of 
this  type  contained  in  this  article, 
shall  apply  to  this  article. 

(h)  [The  following  section  will  be  in¬ 
cluded  in  those  contracts  containing 
indemnity  agreements  executed  under 
the  general  contract  authority  of 
DOE.] 

To  the  extent  that  the  contractor  is 
compensated  by  any  financial  protec¬ 
tion,  or  is  indemnified  pursuant  to  this 
article,  or  is  effectively  relieved  of 
public  liability  by  an  order  or  orders 
limiting  same  pursuant  to  section  170e 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  the  provisions  of  Article 

-  (General  Authority  Indemnity) 

shall  not  apply. 

§  9-50.704-8  Indemnity  assurance  to  ar¬ 
chitect-engineer  or  supplier  prior  to 
operation  of  a  production  or  utilization 
facility. 

(a) (1)  The  definitions  set  out  in  the 
Atomic  Energy  Act  of  1954,  as  amend¬ 
ed  (hereinafter  called  the  Act),  shall 
apply  to  this  article. 

(2)  The  services  or  supplies  fur¬ 
nished  under  this  agreement  are  in¬ 
tended  to  be  used  in  connection  with 
the  contraction  and/or  operation  of  a 
production  or  utilization  facility. 

(3)  DOE  will  use  its  best  efforts  to 
include  in  any  contract  for  the  oper¬ 
ation  of  such  facility,  an  agreement 
based  on  the  then  current  approved 
form  of  indemnity  agreement  under 
section  170d  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  whereby  DOE 
will  indemnify  all  persons  indemnified, 
including  the  contractor,  against 
public  liability  for  nuclear  incidents 
arising  out  of  or  in  connection  with 
contractual  activities  under  the  con¬ 
tract  for  the  operation  of  said  facility, 
in  accordance  with  the  authority  pro¬ 
vided  in  subsection  170d  of  the  Act. 

(4) (i)  DOE  will  enter  into  an  indem¬ 
nity  agreement,  in  accordance  with 
the  authority  provided  in  subsection 
170d  of  the  Act,  with  the  contractor, 
without  further  consideration  from 
the  contractor,  at  any  time  when  all  of 
the  following  circumstances  are  pre¬ 
sent: 

(A)  The  services  or  supplies  fur¬ 
nished  under  this  contract  are  being 
used  in  connection  with  any  activity  or 
situation  which  involves  a  risk  of  sub¬ 
stantial  nuclear  incident:  and 

(B)  There  is  not  in  effect  an  indem¬ 
nity  agreement  as  described  in  subpar¬ 
agraph  (3)  of  this  clause,  and 

(C)  DOE’s  authority  to  enter  into 
agreements  of  indemnification  under 
section  170(d)  of  the  Act  has  not  ex¬ 
pired  or  been  so  amended  as  to  deprive 
DOE  of  authority  to  enter  into  such 
an  agreement. 

(b)  In  that  agreement  DOE  will  in¬ 
demnify  the  contractor  and  other  per¬ 


sons  indemnified  against  public  liabil¬ 
ity  arising  out  of  or  in  connection  with 
the  contractual  activity  of  this  con¬ 
tract. 

(c)  Such  agreement  will  be  based  on 
the  then  current  approved  form  of  sec¬ 
tion  170d  indemnity  agreement  used  in 
contracts  between  DOE  and  its  con¬ 
tractors,  and  shall  further  include  an 
obligation  to  indemnify  the  contrac¬ 
tor,  and  persons  indemnified  out  of  or 
resulting  from  nuclear  incidents  for 
such  public  liability  arising  occurring 
between  the  time  when  the  services  or 
supplies  furnished  under  this  contract 
are  first  used  in  connection  with  any 
activity  or  situation  which  involves 
risk  of  a  substantial  nuclear  incident 
and  the  time  when  such  agreement  is 
executed. 

(d)  The  indemnity  provided  by  DOE 
under  all  indemnity  agreements  en¬ 
tered  into  by  DOE  under  section  170 
of  the  Act,  including  this  agreement, 
shall  not  exceed  $500  million  in  the 
aggregate  for  each  nuclear  incident, 
without  regard  to  the  number  of  per¬ 
sons  indemnified,  excluding  the  rea¬ 
sonable  costs  of  investigating  and  set¬ 
tling  claims  and  defending  suits  for 
damages:  Provided,  however.  That 
with  respect  to  incidents  occurring 
outside  the  United  States  such  aggre¬ 
gate  indemnity  shall  not  exceed  $100 
million,  including  such  reasonable 
costs. 

§9-50.704-9  Accounts,  records,  and  in¬ 
spection. 

(a)  Accounts.  The  contractor  shall 
maintain  a  separate  and  distinct  set  of 
accounts,  records,  documents,  and 
other  evidence  showing  and  support¬ 
ing  all  allowable  costs  incurred,  rev¬ 
enues  or  other  applicable  credits, 
fixed-fee  accruals,  and  the  receipt,  use, 
and  dispostion  of  all  Government 
property  coming  into  the  possession  of 
the  contractor  under  this  contract. 
The  system  of  accounts  employed  by 
the  contractor  shall  be  satisfactory  to 
DOE  and  in  accordance  with  generally 
accepted  accounting  principles  consis¬ 
tently  applied. 

Note  A.— If  the  contract  includes  the 
clause  for  “price  reduction  for  defective  cost 
or  pricing  data”  required  by  FPR  1-3.814-1, 
paragraph  (a)  above  should  be  modified  by 
adding  the  words  “or  anticipated  to  be  in¬ 
curred”  after  the  words  “allowable  cost  in¬ 
curred.” 

(b)  Inspection  and  audit  of  accounts 
and  records.  All  books  of  account  and 
records  relating  to  this  contract  shall 
be  subject  to  inspection  and  audit  by 
DOE  at  all  reasonable  times,  before 
and  during  the  period  of  retention 
provided  for  in  (d)  below  and  the  con¬ 
tractor  shall  afford  DOE  proper  facili¬ 
ties  for  such  inspection  and  audit. 

(c)  Audit  of  subcontractors’  records. 
The  contractor  also  agrees,  with  re¬ 
spect  to  any  subcontracts  (including 
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lump-sum  or  unit-price  subcontracts  or 
purchase  orders)  where,  under  the 
terms  of  the  subcontract,  cost  incurred 
are  a  factor  in  determining  the 
amount  payable  to  the  subcontractor 
of  any  tier,  to  conduct  an  audit  of  the 
costs  of  the  subcontractor  in  a  manner 
satisfactory  to  DOE  or  to  have  the 
audit  conducted  by  the  next  higher 
tier  subcontractor  in  a  manner  satis¬ 
factory  to  the  contractor  and  DOE 
expect  when  DOE  elects  to  waive  such 
audit  or  approves  other  arrangements 
for  the  conduct  of  the  audit. 

(d)  Disposition  of  records.  Except  as 
agreed  upon  by  the  Government  and 
the  contractor,  all  financial  and  cost 
reports,  books  of  account  and  support¬ 
ing  documents,  and  other  data  evi¬ 
dencing  costs  allowable  and  revenues 
and  other  applicable  credits  under  this 
contract,  shall  be  the  property  of  the 
Government,  and  shall  be  delivered  to 
the  Government  or  otherwise  disposed 
of  by  the  contractor  either  as  the  con¬ 
tracting  officer  may  from  time  to  time 
direct  during  the  progress  of  the  work 
or,  in  any  event,  as  the  contracting  of¬ 
ficer  shall  direct  upon  completion  or 
termination  of  this  contract,  and  final 
audit  of  accounts  hereunder.  Except 
as  provided  in  this  contract,  all  other 
records  in  the  possession  of  the  con¬ 
tractor  relating  to  this  contract  shall 
be  preserved  by  the  contractor  for  a 
period  of  three  years  after  final  pay¬ 
ment  under  this  contract  or  otherwise 
disposed  of  in  such  manner  as  may  be 
agreed  upon  by  the  Government  and 
the  contractor. 

(e)  Reports.  The  contractor  shall 
furnish  such  progress  reports  and 
schedules,  financial  and  cost  reports, 
and  other  reports  concerning  the  work 
under  this  contract  as  the  contracting 
officer  may  from  time  to  time  require. 

(f)  Inspections.  The  DOE  shall  have 
the  right  to  inspect  the  work  and  ac 
tivities  of  the  contractor  under  this 
contract  at  such  time  and  in  such 
manner  as  it  shall  deem  appropriate. 

(g)  Subcontracts.  The  contractor 
further  agrees  to  require  the  inclusion 
of  provisions  similar  to  those  in  para¬ 
graphs  (a)  through  this  paragraph  (g) 
of  this  clause  in  all  subcontracts  (in¬ 
cluding  lump-sum  or  unit-price  sub¬ 
contracts  or  purchase  orders)  of  any 
tier  entered  into  hereunder  where, 
under  the  terms  of  the  subcontract, 
costs  incurred  are  a  factor  in  deter¬ 
mining  the  amount  payable  to  the  sub¬ 
contractor. 

Note.— If  the  prime  contract  contains  a 
“defective  cost  or  pricing  data”  clause,  this 
paragraph  (g)  shall  be  modified  by  adding 
the  following: 

The  contractor  further  agrees  to  include 
an  audit  clause,  the  substance  of  which  is 
the  “audit”  clause  in  FPR  1-3.814-2.  in  each 
subcontract  which  does  not  include  provi¬ 
sions  similar  to  those  in  paragraphs  (a) 
through  this  paragraph  (g)  of  this  clause 
but  which  contains  a  “defective  cost  or  pric¬ 
ing  data”  clause. 


(h)  Internal  audit.  The  contractor 
agrees  to  conduct  an  internal  audit 
and  examination  satisfactory  to  DOE 
of  the  records,  operations,  expenses, 
and  the  transactions  with  respect  to 
costs  claimed  to  be  allowable  under 
this  contract  annually  and  at  such 
other  times  as  may  be  mutually  agreed 
upon.  The  results  of  such  audit,  incud- 
ing  the  working  papers,  shall  be  sub¬ 
mitted  or  made  available  to  the  con¬ 
tracting  officer. 

Note.— This  provision  shall  be  included  in 
(a)  all  cost-type  contracts  (or  subcontracts) 
involving  an  estimated  cost  exceeding  $5 
million  and  expected  to  run  more  than  2 
years,  and  (b)  any  other  cost-type  contract 
(or  subcontract)  where  deemed  advisable  by 
the  head  of  the  procuring  activity  and  when 
the  contractor  (or  subcontractor)  already 
has  an  established  internal  audit  organiza¬ 
tion. 

§  9-50.704-10  Alterations  and  additions. 

The  following  alterations  in  or  addi¬ 
tions  to  the  provisions  of  this  form  of 
contract  were  made  prior  to  execution 
of  the  contract  by  the  parties. 

§9-50.704-11  Changes. 

(a)  Changes  and  adjustment  of  fee. 
The  Contracting  officer  may  at  any 
time  and  without  notice  to  the  sure¬ 
ties,  if  any,  issue  written  directions 
within  the  general  scope  of  this  con¬ 
tract  requiring  additional  work  or  di¬ 
recting  the  omission  of  or  variation  in 
work  covered  by  this  contract.  If  any 
such  direction  results  in  a  material 
change  in  the  amount  or  character  of 
the  work  described  in  the  clause  enti¬ 
tled  “Statement  of  work,”  an  equitable 
adjustment  of  the  fixed  fee  shall  be 
made  in  accordance  with  the  agree¬ 
ment  of  the  parties  and  the  contract 
shall  be  modified  in  writing  according¬ 
ly.  Any  claim  by  the  contractor  for  an 
adjustment  under  this  clause  must  be 
asserted  in  writing  within  30  days 
from  the  date  of  receipt  by  the  con¬ 
tractor  of  the  notification  of  change: 
Provided,  however.  That  the  Contract¬ 
ing  officer,  if  he  decides  that  the  facts 
justify  such  action,  may  receive  and 
act  upon  any  such  claim  asserted  at 
any  time  prior  to  final  payment  under 
this  contract.  A  failure  to  agree  on  an 
equitable  adjustment  under  this  clause 
shall  be  deemed  to  be  a  dispute  within 
the  meaning  of  the  clause  entitled 
“Disputes.” 

(b)  Work  to  continue.  Nothing  con¬ 
tained  in  this  clause  shall  excuse  the 
contractor  from  proceeding  with  the 
prosecution  of  the  work  in  accordance 
with  the  requirements  of  any  direction 
hereunder. 

§  9-50.704-12  Contractor’s  organization. 

(a)  Organization  chart  As  promptly 
as  possible  after  the  execution  of  this 
contract,  the  contractor  shall  furnish 
to  the  Contracting  Officer  a  chart 
showing  the  names,  duties,  and  organi¬ 


zation  key  personnel  to  be  employed 
in  connection  with  the  work,  and  shall 
furnish  from  time  to  time  supplemen¬ 
tary  information  reflecting  changes 
therein. 

(b)  Supervising  representative  of 
contractor.  Unless  otherwise  directed 
by  the  Contracting  Officer,  a  compe¬ 
tent  full-time  resident  supervising  rep¬ 
resentative  of  the  contractor  satisfac¬ 
tory  to  the  Contracting  Officer  shall 
be  in  charge  of  the  work  at  the  site  at 
all  times. 

(c)  Control  of  employees.  The  con¬ 
tractor  shall  be  responsible  for  main¬ 
taining  satisfactory  standards  of  em¬ 
ployee  competency,  conduct,  and  in¬ 
tegrity  and  shall  be  responsible  for 
taking  such  disciplinary  action  with 
respect  to  his  employees  as  may  be 
necessary.  In  the  event  the  contractor 
fails  to  remove  any  employee  from  the 
contract  work  whom  DOE  deems  in¬ 
competent,  careless,  or  insubordinate, 
or  whose  continued  employment  on 
the  work  is  deemed  by  DOE  to  be  con¬ 
trary  to  the  public  interest,  the  Gov¬ 
ernment  reserves  the  right  to  require 
the  contractor  to  remove  the  employ¬ 
ee. 

Note.— In  contracts  identified  in  §  9- 
50.1213-2(b),  the  following  paragraph  shall 
be  substituted  for  (c)  above: 

(c)  The  contractor  shall  be  responsi¬ 
ble  for  maintaining  satisfactory  stan¬ 
dards  of  employee  competency,  con 
duct,  and  integrity  and  shall  be  re¬ 
sponsible  for  taking  such  disciplinary 
action  with  respect  to  his  employees  as 
may  be  necessary.  The  contractor 
shall  establish  such  standards  and  pro¬ 
cedures  as  are  necessary  to  implement 
effectively  the  provisions  set  forth  in 
§  9-50.12,  and  such  standards  and  pro¬ 
cedures  shall  be  subject  to  the  approv¬ 
al  of  the  Contracting  Officer. 

§  9-50.704-13  Allowable  costs  and  fixed 
fee  (CPFF  operating  and  construction 
contracts). 


(a)  Compensation  for  contractor’s 
services.  Payment  for  the  allowable 
cost  as  hereinafter  defined,  and  of  the 
fixed  fee,  if  any,  as  hereinafter  pro¬ 
vided,  shall  constitute  full  and  com¬ 
plete  compensation  for  the  perfor¬ 
mance  of  the  work  under  this  con¬ 
tract. 

(b)  Fixed-fee.  The  fixed  fee  payable 
to  the  contractor  for  the  performance 
of  the  work  under  this  contract  is 

$ - .  There  shall  be  no  adjustment 

in  the  amount  of  the  contractor’s 
fixed  fee  by  reason  of  differences  be¬ 
tween  any  estimate  of  cost  for  perfor¬ 
mance  of  the  work  under  this  contract 
and  the  actual  cost  for  performance  of 
that  work.  Note:  This  provision  may 
be  appropriately  changed  to  cover  sit¬ 
uations  where  the  fee  is  for  a  period  of 
time  or  different  fees  are  allowed  for 
various  phases  of  the  work. 

(c)  Allowable  cost  The  allowable 
cost  of  performing  the  work  under  this 
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contract  shall  be  the  costs  and  ex¬ 
penses  that  are  actually  incurred  by 
the  contractor  in  the  performance  of 
the  contract  work  in  accordance  with 
its  terms,  that  are  necessary  or  inci¬ 
dent  thereto,  and  are  determined  to  be 
allowable  pursuant  to  this  paragraph 
(c).  The  determination  of  the  allowabi¬ 
lity  of  cost  hereunder  shall  be  based 
on:  (1)  Reasonableness,  including  the 
exercise  of  prudent  business  judgment, 

(2)  consistent  application  of  generally 
accepted  accounting  principles  and 
practices  that  result  in  equitable 
charges  to  the  contract  work,  and  (3) 
recognition  of  all  exclusions  and  limi¬ 
tations  set  forth  in  this  clause  or  else¬ 
where  in  this  contract  as  to  types  or 
amounts  of  items  of  cost.  Allowable 
cost  shall  not  include  cost  of  any  item 
described  as  unallowable  in  paragraph 
(e)  of  this  clause  except  as  indicated 
therein.  Failure  to  mention  an  item  of 
cost  specifically  in  paragraph  (d)  or 
paragraph  (e)  shall  not  imply  either 
that  it  is  allowable  or  that  it  is  un¬ 
allowable. 

(d)  Examples  of  items  of  allowable 
cost.  Subject  to  the  other  provisions  of 
this  clause,  the  following  examples  of 
items  of  cost  of  work  done  under  this 
contract  shall  be  allowable  to  the 
extent  indicated: 

(1)  Bonds  and  insurance,  including 
self-insurance,  as  provided  in  the 
clause  entitled  “Required  bonds  and 
insurance— exclusive  of  Government 
property.” 

(2)  Communication  costs,  including 
telephone  services,  local  and  long-dis¬ 
tance  calls,  telegrams,  cablegrams,  ra¬ 
diograms,  postage,  and  similar  items. 

(3)  Consulting  services  (including 
legal  and  accounting),  and  related  ex¬ 
penses,  as  approved  by  the  Contract¬ 
ing  Officer,  except  as  made  unallowa¬ 
ble  by  paragraph  (e)(26). 

(4)  Litigation  expenses,  including 
reasonable  counsel  fees,  incurred  in  ac¬ 
cordance  with  the  clause  of  this  con¬ 
tract  entitled  “Litigation  and  claims.” 

(5)  Losses  and  expenses  (including 
settlements  made  with  the  consent  of 
the  Contracting  Officer)  sustained  by 
the  contractor  in  the  performance  of 
this  contract  and  certified  in  writing 
by  the  Contracting  Officer  to  be  just 
and  reasonable,  except  the  losses  and 
expenses  expressly  made  unallowable 
under  other  provisions  of  this  con¬ 
tract. 

(6)  Materials,  supplies,  and  equip¬ 
ment,  including  freight  transporta¬ 
tion,  material  handling,  inspection, 
storage,  salvage,  and  other  usual  ex¬ 
penses  incident  to  the  procurement, 
use  and  disposition  thereof,  subject  to 
approvals  required  under  other  provi¬ 
sions  of  this  contract. 

(7)  Patents,  purchased  design,  and 
royalty  payments  to  the  extent  ex¬ 
pressly  provided  for  under  other  provi¬ 
sions  in  this  contract  or  as  approved 
by  the  Contracting  Officer,  and  prep¬ 


aration  of  invention  disclosures,  re¬ 
ports  and  related  documents,  and 
searching  the  art  to  the  extent  neces¬ 
sary  to  make  such  invention  disclo¬ 
sures  in  accordance  with  the  Patent 
clause  of  this  contract. 

(8)  Personnel  costs  and  related  ex¬ 
penses  incurred  in  accordance  with 
Appendix  A,  or  amendments  thereto, 
such  as: 

(i)  Salaries  and  wages;  bonuses  and 
incentive  compensation;  overtime, 
shift  differential,  holiday,  and  other 
premium  pay  for  time  worked;  non¬ 
work  time,  including  vacations,  holi¬ 
days,  sick,  funeral,  military,  jury  wit¬ 
ness,  and  voting  leave;  salaries  and 
wages  to  employees  in  their  capacity 
as  union  stewards  and  committeemen 
for  time  spent  in  handling  grievances, 
or  serving  on  labor  management  (con¬ 
tractor)  committees:  Provided,  howev¬ 
er,  That  the  Contracting  Officer's  ap¬ 
proval  is  required  in  each  instance  of 
total  compensation  to  an  individual 

employee  at  an  annual  rate  of  $ - 1 

or  more,  when  it  is  proposed  that  a 
total  of  50  percent  or  more  of  such 
compensation  be  reimbursed  under 
DOE  cost-type  contracts.  Total  com¬ 
pensation,  as  used  here,  included  only 
the  employee’s  base  salary  and  bonus 
and  incentive  compensation  payments. 

(ii)  Legally  required  contributions  to 
old-age  and  survivors’  insurance,  un¬ 
employment  compensation  plans,  and 
workmen’s  compensation  plans, 
(whether  or  not  covered  by  insurance); 
voluntary  or  agreed-upon  plans  pro¬ 
viding  benefits  for  retirement,  separa¬ 
tion,  life  insurance,  hospitalization, 
medical-surgical  and  unemployment 
(whether  or  not  such  plans  are  cov¬ 
ered  by  insurance); 

(iii)  Travel  (except  foreign  travel), 
which  requires  specific  approval  by 
the  Contracting  Officer  on  a  case-by¬ 
case  basis);  incidental  subsistence  and 
other  allowances  of  contractor  em¬ 
ployees,  in  connection  with  perfor¬ 
mance  of  work  under  this  contract  (in¬ 
cluding  new  employees  reporting  for 
work  and  transfer  of  employees,  the 
transfer  of  their  household  goods  and 
effects  and  the  travel  and  subsistence 
of  their  dependents); 

(iv)  Employee  relations,  welfare, 
morale,  etc.,  programs  including  incen¬ 
tive  or  suggestion  awards,  employee 
counseling  services,  health  or  first-aid 
clinics,  and  house  or  employee  publica¬ 
tions; 

(v)  Personnel  training  (except  spe¬ 
cial  education  and  training  courses 
and  research  assignments  calling  for 
attendance  at  educational  institutions 
which  require  specific  approval  by  the 


'The  specific  dollar  amount  to  be  inserted 
here  is  subject  to  determination  by  the  Con¬ 
tracting  Officer,  taking  into  account  the 
cost  principles  and  procedures  set  forth  in 
Part  9-15,  with  specific  reference  to  9- 
15.501014(d).  In  no  event  should  the  dollar 
amount  be  more  than  $35,000. 


Contracting  Officer  on  a  case-by-case 
basis);  including  apprenticeship  train¬ 
ing  programs  designed  to  improve  effi¬ 
ciency  and  productivity  of  contract  op¬ 
erations,  to  develop  needed  skills,  and 
to  develop  scientific  and  technical  per¬ 
sonnel  in  specialized  fields  required  in 
the  contract  work; 

(vi)  Recruitment  of  personnel  (in¬ 
cluding  help-wanted  advertisement), 
including  services  of  employment 
agencies  at  rates  not  in  excess  of  stan¬ 
dard  commercial  rates,  employment 
office,  travel  of  prospective  employees 
at  the  request  of  the  contractor  for 
employment  interviews;  and 

(vii)  Net  cost  of  operating  plantsite 
cafeteria,  dining  rooms,  and  canteens 
attributable  to  the  performance  of  the 
contract. 

Appendix  A  may  be  modified  from 
time  to  time,  in  writing,  without  ex¬ 
ecution  of  an  amendment  to  this  con¬ 
tract,  for  the  purposes  of  effecting  any 
changes  in  or  additions  to  Appendix  A 
as  m?.y  be  agreed  upon  by  the  parties. 

Note.— In  appropriate  circumstances,  the 
lead  sentence  in  subparagraph  (8)  may  be 
changed  to  read  as  follows:  Personnel  costs 
and  related  expenses  Incurred  in  accordance 
with  established  policies,  programs,  and 
schedules,  and  any  changes  thereto  during 
the  contract  term,  applicable  to  the  contrac¬ 
tor’s  private  operations  and  consistently  fol¬ 
lowed  throughout  his  organization,  as  ap¬ 
proved  by  the  Contracting  Officer,  such  as: 

Also,  delete  last  paragraph  of  text 
which  refers  to  modifying  Appendix  A. 

(9)  Repairs,  maintenance,  inspection, 
replacement  and  disposal  of  Govern¬ 
ment-owned  property  and  the  restora¬ 
tion  or  clean-up  of  site  and  facilities  to 
the  extent  directed  or  approved  by  the 
Contracting  Officer. 

(10)  Subcontracts  and  purchase 
orders,  including  procurements  from 
contractor-controlled  sources,  subject 
to  approvals  required  by  other  provi¬ 
sions  of  this  contract. 

(11)  Subscriptions  to  trade,  business, 
technical,  and  professional  periodicals, 
as  approved  by  the  Contracting  Offi¬ 
cer. 

(12)  Taxes,  fees,  and  charges  levied 
by  public  agencies  which  the  contrac¬ 
tor’s  is  required  by  law  to  pay,  except 
those  which  are  expressly  made  un¬ 
allowable  under  other  provisions  of 
this  contract. 

(13)  Utility  services,  including  elec¬ 
tricity,  gas,  water,  and  sewerage. 

(14)  Indemnification  of  the  Pension 
Benefit  Guaranty  Corporation  pursu¬ 
ant  to  the  Employee  Retirement 
Income  Security  Act  of  1974,  in  accor¬ 
dance  with  §  9-15.205-6. 

The  following  additional  example  of 
items  is  for  use  in  contracts  for  the  op¬ 
eration  of  government-owned  facili¬ 
ties. 

(15)  Establishment  and  maintenance 
of  bank  accounts  in  connection  with 
the  work  hereunder,  including,  but  not 
limited  to,  service  charges,  the  cost  of 
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disbursing  cash,  necessary  guards,  fa¬ 
cilities  and  arrangements  for  cashing 
checks  may  be  provided  without  ex¬ 
pense  to  the  employees,  subject  to  the 
approval  of  the  Contracting  Officer. 

The  following  additional  examples 
of  items  are  for  use  in  construction 
contracts; 

(16)  Camp  operations,  to  the  extent 
approved  by  the  Contracting  Officer. 

(17)  Maintenance,  inspection,  repair, 
replacement,  and  transportation  of 
construction  plant  and  equipment  to 
the  extent  not  covered  by  rentals  or 
insurance  and  as  provided  in  rental 
agreements  approved  by  the  Contract¬ 
ing  Officer  or  in  Appendix  B. 

(18)  Rental  for  (i)  construction  plant 
and  equipment  rented  by  the  contrac¬ 
tor  from  others  at  rates  and  under 
written  agreements  approved  by  the 
Contracting  Officer,  and  (ii)  construc¬ 
tion  plant  and  equipment  owned  and 
furnished  by  the  contractor  under  Ap¬ 
pendix  B  to  this  contract. 

(e)  Examples  of  items  of  unallowable 
cost.  The  following  examples  of  items 
of  cost  are  unallowable  under  this  con¬ 
tract  to  the  extent  indicated: 

(1)  Advertising,  except  (i)  help- 
wanted  advertising,  and  (ii)  other  ad¬ 
vertising  (such  as  costs  of  participa¬ 
tion  in  exhibits)  approved  by  the  Con¬ 
tracting  Officer  as  clearly  in  further¬ 
ance  of  work  performed  under  the 
contract. 

(2)  Bad  debts  (including  expenses  of 
collection)  and  provisions  for  bad 
debts  arising  out  of  other  business  of 
the  contractor. 

(3)  Bidding  expenses  and  costs  of 
proposals. 

(4)  Bonuses  and  similar  compensa¬ 
tion  under  any  other  name,  which  (i) 
are  not  pursuant  to  an  agreement  be¬ 
tween  the  contractor  and  employee 
prior  to  the  rendering  of  the  services 
or  an  established  plan  consistently  fol¬ 
lowed  by  the  contractor,  (ii)  are  in 
excess  of  those  costs  which  are  allowa¬ 
ble  by  the  Internal  Revenue  Code  and 
regulations  thereunder,  or  (iii)  provide 
total  compensation  to  an  employee  in 
excess  of  reasonable  compensation  for 
the  services  rendered. 

(5)  Central  and  branch  office  ex¬ 
penses  of  the  contractor,  except  as 
specifically  set  forth  in  the  contract. 

(6)  Commissions,  bonuses,  and  fees 
(under  whatever  name)  in  connection 
with  obtaining  or  negotiating  for  a 
Government  contract  or  a  modifica¬ 
tion  thereto,  except  when  paid  to  bona 
fide  employees  or  bona  fide  estab¬ 
lished  selling  organizations  main¬ 
tained  by  the  contractor  for  the  pur¬ 
pose  of  obtaining  Government  busi¬ 
ness. 

(7)  Contingency  reserves,  provisions 
for. 

(8)  Contributions  and  donations. 

(9)  Depreciation  in  excess  of  that 
calculated  by  application  of  methods 
approved  for  use  by  the  Internal  Rev¬ 


enue  Service  under  the  Internal  Rev¬ 
enue  Code  of  1954,  as  amended,  includ¬ 
ing  the  straight-line,  declining  balance 
(using  a  rate  not  exceeding  twice  the 
rate  which  would  have  been  used  had 
the  depreciaiton  been  computed  under 
the  straight-line  method),  or  sum-of- 
the-years  digits  method,  on  the  basis 
of  expected  useful  life,  to  the  cost  of 
acquisition  of  the  related  fixed  assets 
less  estimated  salvage  or  residual  value 
at  the  end  of  the  expected  useful  life. 

(10)  Dividend  provisions  or  pay¬ 
ments  and,  in  the  case  of  sole  propri¬ 
etors  and  partners,  distributions  of 
profit. 

(11)  Entertainment  costs,  except  the 
costs  of  such  recreational  activities  for 
onsite  employees  as  may  be  approved 
by  the  Contracting  Officer  or  provided 
for  elsewhere  in  this  contract. 

(12)  Fines  and  penalties,  including 
assessed  interest,  resulting  from  viola¬ 
tions  of,  or  failure  of  the  contractor  to 
comply  with.  Federal,  State,  or  local 
laws  or  regulations,  except  when  in¬ 
curred  in  accordance  with  the  written 
approval  of  the  Contracting  Officer  or 
as  a  result  of  compliance  with  the  pro¬ 
visions  of  this  contract. 

(13)  Government-furnished  proper¬ 
ty,  except  to  the  extent  that  cash  pay¬ 
ment  therefor  is  required  pursuant  to 
procedures  of  DOE  applicable  to 
transfers  of  such  property  to  the  con¬ 
tractor  from  others. 

(14)  Insurance  (including  any  provi¬ 

sion  of  a  self-insurance  reserve)  on  any 
person  where  the  contractor  under  the 
insurance  policy  is  the  beneficiary,  di¬ 
rectly  or  indirectly,  and  insurance 
against  loss  of  or  damage  to  Govern¬ 
ment  property  as  defined  in 
Clause - . 

(15)  Interest,  however  represented 
(except  interest  incurred  in  compli¬ 
ance  with  the  clause  entitled  “State 
and  local  taxes”),  bond  discounts  and 
expenses,  and  costs  of  financing  and 
refinancing  operations. 

(16)  Legal,  accounting,,  and  consult¬ 
ing  services  and  related  costs  incurred 
in  connection  with  the  preparation  of 
prospectuses,  preparation  and  issuance 
of  stock,  rights,  organization  or  reor¬ 
ganization,  prosecution  or  defense  of 
antitrust  suits,  prosecution  of  claims 
against  the  United  States,  contesting 
actions  or  proposed  actions  of  the 
United  States,  and  prosecution  or  de¬ 
fense  of  patent  infringement  litiga¬ 
tion. 

(17)  Losses  (including  litigation  ex¬ 

penses,  counsel  fees,  and  settlements) 
on,  or  arising  from  the  sale,  exchange, 
or  abandonment  of  capital  assets,  in¬ 
cluding  investments;  losses  on  other 
contracts,  including  the  contractor’s 
contributed  portion  under  cost-sharing 
contracts;  losses  in  connection  with 
price  reductions  to  and  discount  pur¬ 
chases  by  employees  and  others  from 
any  source;  and  losses  where  such 
losses  or  expenses - 


(i)  Are  compensated  for  by  insurance 
or  otherwise  or  which  would  have 
been  compensated  by  insurance  re¬ 
quired  by  law  or  by  written  direction 
of  the  Contracting  Officer  but  which 
the  contractor  failed  to  procure  or 
maintain  through  its  own  fault  or  neg¬ 
ligence; 

(ii)  Result  from  willful  misconduct 

or  lack  of  good  faith  on  the  part  of 
any  of  the  contractor’s  directors,  cor¬ 
porate  officers,  or  a  supervising  repre¬ 
sentative  of  the  contractor,  as  defined 
in  Clause - of  this  contract. 

(iii)  Represent  liabilities  to  third 
persons  for  which  the  contractor  has 
expressly  accepted  responsibility 
under  other  terms  of  this  contract. 

(18)  Maintenance,  depreciation,  and 
other  costs  incidental  to  the  contrac¬ 
tor’s  idle  or  excess  facilities  (including 
machinery  and  equipment)  other  than 
reasonable  standby  facilities. 

Note.— May  be  omitted  when  no  contrac¬ 
tor-owned  equipment  is  being  utilized  in  the 
performance  of  the  contract. 

(19)  Membership  in  trade,  business, 
and  professional  organizations  except 
as  approved  by  the  Contracting  Offi¬ 
cer. 

(20)  Precontract  costs,  except  as  ex¬ 
pressly  made  allowable  under  other 
provisions  in  this  contract. 

(21)  Research  and  development 
costs,  unless  specifically  provided  for 
elsewhere  in  this  contract. 

(22)  Selling  costs,  except  to  the 
extent  they  are  determined  to  be  rea¬ 
sonable  and  to  be  allocable  to  the  con¬ 
tract.  Allocability  of  selling  costs  to 
the  contract  will  be  determined  in  the 
light  of  reasonable  benefit  to  the 
agency  program  arising  from  such  ac¬ 
tivities  as  technical,  consulting,  dem¬ 
onstration,  and  other  services  per¬ 
formed  for  such  purposes  as  applying 
or  adapting  the  contractor’s  product 
for  agency  use. 

(23)  Storage  of  records  pertaining  to 
this  contract  after  completion  of  oper¬ 
ations  under  this  contract,  irrespective 
of  contractual  or  statutory  require¬ 
ment  of  the  preservation  of  records. 

(24)  Taxes,  fees,  and  charges  in  con¬ 
nection  with  financing,  refinancing,  or 
refunding  operations,  including  the 
listing  of  securities  on  exchanges, 
taxes  which  are  paid  contrary  to  the 
clause  entitled  “State  and  local  taxes”, 
taxes  on  net  income  and  excess  prof¬ 
its,  special  assessments  on  land  which 
represent  capital  improvement  and 
taxes  on  accumulated  funding  defi¬ 
ciencies  of,  or  prohibited  transactions 
involving,  employee  deferred  compen¬ 
sation  plans  pursuant  to  Section  4971 
or  Section  4975  of  the  Internal  Rev¬ 
enue  Code  of  1954.  as  amended,  re¬ 
spectively. 

(25)  Travel  expenses  of  the  officers, 
proprietors,  executives,  administrative 
heads  and  other  employees  of  the  con¬ 
tractor’s  central  office  or  branch 
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office  organizations  concerned  with 
the  general  management,  supervision 
and  conduct  of  the  contractor’s  busi¬ 
ness  as  a  whole,  except  to  the  extent 
that  particular  travel  is  in  connection 
with  the  contract  and  approved  by  the 
Contracting  Officer. 

(26)  Salary  or  other  compensation 
(and  expenses  related  thereto)  of  any 
individual  employed  under  this  con¬ 
tract  as  a  consultant  or  in  another 
comparable  employment  capacity  who 
is  an  employee  of  another  organiza¬ 
tion  and  concurrently  performing 
work  on  a  full-time  annual  basis  for 
that  organization  under  a  cost-type 
contract  with  DOE  except  to  the 
extent  that  cash  payment  therefor  is 
required  pursuant  to  the  provisions  of 
this  contract  or  procedure  of  DOE  ap¬ 
plicable  to  the  borrowing  of  such  an 
individual  from  another  cost-type  con¬ 
tractor. 

(27)  First-class  air  travel  in  excess  of 
the  cost  of  less  than  first-class  air  ac¬ 
commodations,  except  when  less  than 
first-class  accommodations  are  not  rea¬ 
sonably  available  to  meet  necessary 
mission  requirements,  such  as  where 
less  than  first-class  accommodations 
would: 

(i)  Require  circuitous  routing, 

(ii)  Require  travel  during  unreason¬ 
able  hours, 

(iii)  Greatly  increase  the  duration  of 
the  flight, 

(iv)  Result  in  additional  costs  which 
would  offset  the  transportation  sav¬ 
ings, 

(v)  Offer  accommodations  which  are 
not  reasonably  adequate  for  the  medi¬ 
cal  needs  of  the  traveler. 

(28)  Special  construction  industry 
“funds”  financed  by  employer  contri¬ 
butions  for  such  purposes  as  methods 
and  materials  research,  public  and  in¬ 
dustry  relations,  market  development, 
and  disaster  relief,  except  as  specifical¬ 
ly  provided  elsewhere  in  this  contract. 

(29)  Late  premium  payment  charges 
related  to  employee  deferred  compen¬ 
sation  plan  insurance,  in  accordance 
with  §  9-15.205-16. 

§  9-50.704-14  Allowable  costs  and  fixed 
fee  (supply  contracts  and  research  and 
development  contracts  with  concerns 
other  than  educational  institutions). 

(a)  Compensation  for  contractor’s 
services.  Payment  for  the  allowable 
cost  as  hereinafter  defined,  and  of  the 
fixed  fee,  if  any,  as  hereinafter  pro¬ 
vided  shall  constitute  full  and  com¬ 
plete  compensation  for  the  perfor¬ 
mance  of  the  work  under  this  con¬ 
tract. 

(b)  Fixed  fee.  The  fixed  fee  payable 
to  the  contractor  for  the  performance 
of  the  work  under  this  contract  is 

$ - .  There  shall  be  no  adjustment  in 

the  amount  of  the  contractor’s  fixed 
fee  by  reason  of  differences  between 
any  estimate  of  cost  for  performance 
of  the  work  under  this  contract  and 
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the  actual  cost  for  performance  of 
that  work. 

Note.— This  provision  may  appropriately 
be  changed  to  cover  situations  where  the  fee 
is  for  a  period  of  time,  or  different  fees  are 
allowed  for  various  phases  of  the  work. 

(c)  Allowable  cost.  The  allowable 
cost  of  performing  the  work  under  this 
contract  shall  be  the  costs  and  ex¬ 
penses  that  are  actually  incurred  by 
the  contractor,  are  applicable  and 
properly  chargeable,  either  as  directly 
incident  or  as  allocable  through  appro¬ 
priate  distribution  or  apportionment, 
to  the  performance  of  the  contract 
work  in  accordance  with  its  terms  and 
are  determined  to  be  allowable  pursu¬ 
ant  to  this  paragraph  (c).  The  determi¬ 
nation  of  the  allowability  of  cost  here¬ 
under  shall  be  based  on  (1)  Reason¬ 
ableness,  including  the  exercise  of  pru¬ 
dent  business  judgment,  (2)  consistent 
application  of  generally  accepted  ac¬ 
counting  principles  and  practices  that 
result  in  equitable  charges  to  the  con¬ 
tract  work,  and  (3)  recognition  of  all 
exclusions  and  limitations  set  forth  in 
this  clause  or  elsewhere  in  this  con¬ 
tract  as  to  types  or  amounts  of  items 
of  cost.  Allowable  cost  shall  not  in¬ 
clude  cost  of  any  item  described  as  un¬ 
allowable  in  paragraph  (e)  of  this 
clause,  except  as  indicated  therein. 
Failure  to  mention  an  item  of  cost  spe¬ 
cifically  in  paragraph  (d)  or  paragraph 
(e)  shall  not  imply  either  that  it  is  al¬ 
lowable  or  that  it  is  unallowable. 

(d)  Examples  of  items  of  allowable 
cost.  Subject  to  the  other  provisions  of 
this  clause,  the  following  examples  of 
items  of  cost  of  work  under  this  con¬ 
tract  shall  be  allowable  to  the  extent 
indicated: 

(1)  Bonds  and  insurance  (including 
self-insurance)  as  provided  in  the 
clause  entitled  “required  bonds  and  in¬ 
surance-exclusive  of  Government 
property.” 

(2)  Communication  costs,  including 
telephone  services,  local  and  long-dis¬ 
tance  telephone  calls,  telegrams,  cable¬ 
grams,  radiograms,  postage,  and  simi¬ 
lar  items. 

(3)  Consulting  services  (including 
legal  and  accounting)  and  related  ex¬ 
penses,  as  approved  by  the  Contract¬ 
ing  Officer,  except  as  made  unallowa¬ 
ble  by  paragraph  (e)(24). 

(4)  Litigation  expenses,  including 
reasonable  counsel  fees,  incurred  in  ac¬ 
cordance  with  the  clause  of  this  con¬ 
tract  entitled  "Litigation  and  claims.” 

(5)  Losses  and  expenses  (including 
settlements  made  with  the  consent  of 
the  Contracting  Officer)  sustained  by 
the  contractor  in  the  performance  of 
this  contract  and  certified  in  writing 
by  the  Contracting  Officer  to  be  just 
and  reasonable,  except  the  losses  and 
expenses  expressly  made  unallowable 
under  other  provisions  of  this  con¬ 
tract. 

(6)  Materials  and  supplies  (including 
those  withdrawn  from  common  stores 
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costed  in  accordance  with  any  general¬ 
ly  recognized  method  that  is  consis¬ 
tently  applied  by  the  contractor  and 
productive  of  equitable  results). 

(7)  Patents,  purchased  design,  and 
royalty  payments  to  the  extent  ex¬ 
pressly  provided  for  under  other  provi¬ 
sions  in  this  contract  or  as  approved 
by  the  Contracting  Officer;  and  prep¬ 
aration  of  invention  disclosures,  re¬ 
ports,  and  related  documents,  and 
searching  the  art  to  the  extent  neces¬ 
sary  to  make  such  invention  disclo¬ 
sures  in  accordance  with  the  Patent 
clause  of  this  contract. 

(8)  Personnel  costs  and  related  ex¬ 
penses  incurred  in  accordance  with 
Appendix  A,  or  amendments  thereto, 
such  as: 

(i)  Salaries  and  wages;  bonuses  and 
incentive  compensation;  overtime, 
shift  differential,  holiday,  and  other 
premium  pay  for  time  worked;  non¬ 
work  time  including  vacations,  holi¬ 
days,  sick,  funeral,  military,  jury,  wit¬ 
ness,  and  voting  leave;  salaries  and 
wages  to  employees  in  their  capacity 
as  union  stewards  and  committeemen 
for  time  spent  in  handling  grievances, 
or  serving  on  labor  management  (con¬ 
tractor)  committees:  Provided,  howev¬ 
er,  That  the  Contracting  Officer’s  ap¬ 
proval  is  required  in  each  instance  of 
total  compensation  to  an  individual 

employee  at  an  annual  rate  of  $ - 2 

or  more,  when  it  is  proposed  that  a 
total  of  50  percent  or  more  of  such 
compensation  be  reimbursed  under 
DOE  cost-type  contracts.  Total  com¬ 
pensation,  as  used  here,  includes  only 
the  employee’s  base  salary  and  bonus 
and  incentive  compensation  payments. 

(ii)  Legally  required  contributions  to 
old-age  and  survivors’  insurance,  un¬ 
employment,  compensation  plans,  and 
workmen’s  compensation  plans 
(whether  or  not  covered  by  insurance); 
voluntary  or  agreed-upon  plans  pro¬ 
viding  benefits  for  retirement,  separa¬ 
tion,  life  insurance,  hospitalization, 
medical-surgical  and  unemployment 
(whether  or  not  such  plans  are  cov¬ 
ered  by  insurance); 

(iii)  Travel  (except  foreign-travel, 
which  requires  specific  approval  by 
the  Contracting  Officer  on  a  case-by¬ 
case  basis);  incidental  subsistence  and 
other  allowances  of  contractor  em¬ 
ployees,  in  connection  with  perfor¬ 
mance  of  work  under  this  contract  (in¬ 
cluding  new  employees  reporting  for 
work  and  transfer  of  employees,  the 
transfer  of  their  household  goods  and 
effects,  and  the  travel  and  subsistence 
of  their  dependents); 

(iv)  Employee  relations,  welfare, 
morale,  etc.,  programs,  including  in- 


2  The  specific  dollar  amount  to  be  inserted 
here  is  subject  to  determination  by  the  con¬ 
tracting  officer,  taking  into  account  the  cost 
principles  and  procedures  set  forth  in  Part 
9-15,  with  specific  reference  to  §9-15.5010- 
14(d).  In  no  event  should  the  dollar  amount 
be  more  than  $35,000. 
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centive  or  suggestion  awards,  employ¬ 
ee  counseling  services,  health  or  first- 
aid  clinics,  and  house  or  employee 
publications; 

(v)  Personnel  training  (except  spe¬ 
cial  education  and  training  courses 
and  research  assignments  calling  for 
attendance  at  educational  institutions 
which  require  specific  approval  by  the 
Contracting  Officer  on  a  case-by-case 
basis)  including  apprenticeship  train¬ 
ing  programs  designed  to  improve  effi¬ 
ciency  and  productivity  of  contract  op¬ 
erations,  to  develop  needed  skills  and 
to  develop  scientific  and  technical  per¬ 
sonnel  in  specialized  fields  required  in 
the  contract  work; 

(vi)  Recruitment  of  personnel  (in¬ 
cluding  help- wanted  advertisement) 
including  services  of  employment 
agencies  at  rates  not  in  excess  of  stan¬ 
dard  commercial  rates;  employment 
office,  travel  of  prospective  employees 
at  the  request  of  the  contractor  for 
employment  interviews;  and 

(vii)  Net  cost  of  operating  plant-site 
cafeterias,  dining  rooms,  canteens  at¬ 
tributable  to  the  performance  of  the 
contract. 

Appendix  A  may  be  modified  from 
time  to  time,  in  writing,  without  ex¬ 
ecution  of  an  amendment  to  this  con¬ 
tract  for  the  purposes  of  effecting  any 
changes  in  or  additions  to  Appendix  A 
as  may  be  agreed  upon  by  the  parties. 

Note.— In  appropriate  circumstances,  the 
lead  sentence  in  subparagraph  (8)  may  be 
changed  to  read  as  follows:  “Personnel  costs 
and  related  expenses  incurred  in  accordance 
with  established  policies,  programs,  and 
schedules,  and  any  changes  thereto  during 
the  contract  term,  applicable  to  the  contrac¬ 
tor’s  private  operations  and  consistently  fol¬ 
lowed  throughout  his  organization,  as  ap¬ 
proved  by  the  Contracting  Officer,  such  as:” 

Also,  delete  last  paragraph  of  text 
which  refers  to  modifying  Appendix  A. 

(9)  Rentals  and  leases  of  land,  build¬ 
ings  and  equipment  owned  by  third 
parties  where  such  items  are  used  in 
the  performance  of  the  contract, 
except  that  such  rentals  and  leases  di¬ 
rectly  chargeable  to  the  contract  shall 
be  subject  to  approval  by  the  Con¬ 
tracting  Officer. 

(10)  Repairs,  maintenance,  inspec¬ 
tion,  replacement,  and  disposal  of 
Government-owned  property  to  the 
extent  directed  or  approved  by  the 
Contracting  Officer. 

(11)  Repairs,  maintenance  and  in¬ 
spection  of  contractor-owned  property 
used  in  connection  with  the  perfor¬ 
mance  of  this  contract,  including  rea¬ 
sonable  standby  facilities,  which  are 
due  to  ordinary  wear  and  tear  from 
use  and  the  action  of  the  elements, 
provided  such  maintenance  and  re¬ 
pairs  keep  the  property  in  efficient  op¬ 
erating  condition  and  do  not  add  to  its 
permanent  value  or  appreciably  pro¬ 
long  its  intended  useful  life;  and  major 
repairs  (including  replacement)  to 
such  property,  as  directed  or  approved 


by  the  Contracting  Officer  when 
charged  directly  to  the  contract. 

(12)  Special  tooling,  including  jigs, 
dies,  fixtures,  molds,  patterns,  designs 
and  drawings,  tools,  and  equipment  of 
a  specialized  nature  generally  useful 
to  the  contractor  only  in  the  perfor¬ 
mance  of  this  contract. 

Note.— Itemize  any  additional  special 
equipment  which  may  be  appropriate,  such 
as  loops,  mockups,  experimental  setups,  etc. 

(13)  Subcontracts,  purchase  orders, 
and  procurements  from  contractor- 
controlled  sources,  subject  to  appro¬ 
vals  required  by  other  provisions  of 
this  contract. 

(14)  Subscriptions  to  trade,  business, 
technical,  and  professional  periodicals, 
as  approved  by  the  Contracting  Offi¬ 
cer  when  charged  directly  to  the  con¬ 
tract. 

(15)  Taxes,  fees,  and  charges  levied 
by  public  agencies  which  the  contrac¬ 
tor  is  required  by  law  to  pay,  except 
those  which  are  expressly  made  un¬ 
allowable  under  other  provisions  of 
this  contract. 

(16)  Utility  services,  including  elec¬ 
tricity,  gas,  water,  steam,  and  sewer¬ 
age. 

(17)  The  costs  of  preparing  bids  and 
proposals  in  acordance  with  §  9-15.205- 
3. 

(18)  Independent  research  and  devel¬ 
opment  costs  in  accordance  with  §9- 
15.205-35. 

(19)  Indemnification  of  the  Pension 
Benefit  Guaranty  Corporation  pursu¬ 
ant  to  the  Employee  Retirement 
Income  Security  Act  of  1974,  in  accor¬ 
dance  with  §  9-15.205-6,  notwithstand¬ 
ing  the  provisions  of  §  9-50.704- 
14(e)(15)(i). 

(e)  Examples  of  items  of  unallowable 
costs.  The  following  examples  of  items 
of  costs  are  unallowable  under  this 
contract  to  the  extent  indicated: 

(1)  Advertising,  except  (i)  help- 
wanted  advertising,  and  (ii)  other  ad¬ 
vertising  (such  as  costs  of  participa¬ 
tion  in  exhibits)  approved  by  the  Con¬ 
tracting  Officer  as  clearly  in  further¬ 
ance  of  work  performed  under  the 
contract. 

(2)  Bad  debts  (including  expenses  of 
collection)  and  provisions  for  bad 
debts  not  arising  out  of  the  perfor¬ 
mance  of  this  contract. 

(3)  Bonuses  and  similar  compensa¬ 
tion  under  any  other  name,  which  (i) 
are  not  pursuant  to  an  agreement  be¬ 
tween  the  contractor  and  employee 
prior  to  the  rendering  of  the  services 
or  an  established  plan  consistently  fol¬ 
lowed  by  the  contractor,  (ii)  are  in 
excess  of  those  costs  which  are  allowa¬ 
ble  by  the  Internal  Revenue  Code  and 
regulations  thereunder,  or  (iii)  provide 
total  compensation  to  an  employee  in 
excess  of  reasonable  compensation  for 
the  services  rendered. 

(4)  Commissions,  bonuses,  and  fees 
(under  whatever  name)  in  connection 


with  obtaining  or  negotiating  for  a 
Government  contract  or  a  modifica¬ 
tion  thereto,  except  when  paid  to  bona 
fide  employees  or  bona  fide  estab¬ 
lished  selling  organizations  main¬ 
tained  by  the  contractor  for  the  pur¬ 
pose  of  obtaining  Government  busi¬ 
ness. 

(5)  Contingency  reserves,  provisions 
for  (except  provisions  for  reserves 
under  a  self-insurance  program  to  the 
extent  that  the  type,  coverage,  rates, 
and  premiums  would  be  allowable  if 
commercial  insurance  were  purchased 
to  cover  the  same  risk,  as  approved  by 
the  Contracting  Officer). 

(6)  Contributions  and  donations. 

(7)  Depreciation  in  excess  of  that 
calculated  by  application  of  methods 
approved  for  use  by  the  Internal  Rev¬ 
enue  Service  under  the  Internal  Rev¬ 
enue  Code  of  1954,  as  amended,  includ¬ 
ing  the  straight-line  declining  balance 
(using  a  rate  not  exceeding  twice  the 
rate  which  would  have  been  used  had 
the  depreciation  been  computed  under 
the  straight-line  method)  or  sum-of- 
the-years  digits  method,  on  the  basis 
of  expected  useful  life,  to  the  cost  of 
acquisition  of  the  related  fixed  assets 
less  estimated  salvage  or  residual  value 
at  the  end  of  the  expected  useful  life. 
Amortization  or  depreciation  of  unrea¬ 
lized  appreciation  of  values  of  assets 
or  of  assets  fully  amortized  or  depreci¬ 
ated  on  the  contractor’s  books  of  ac¬ 
count  is  unallowable. 

(8)  Dividend  provisions  or  payments 
and,  in  the  case  of  sole  proprietors  and 
partners,  distributions  of  profits. 

(9)  Entertainment  costs,  except  the 
costs  of  such  recreational  activities  for 
on-site  employees  as  may  be  approved 
by  the  Contracting  Officer  or  provided 
for  elsewhere  in  this  contract. 

(10)  Pines  and  penalties,  including 
assessed  interest,  resulting  from  viola¬ 
tions  of,  or  failure  of  the  contractor  to 
comply  with,  Federal,  State,  or  local 
laws,  or  regulations,  except  when  in¬ 
curred  in  accordance  with  written  ap¬ 
proval  of  the  Contracting  Officer  or  as 
a  result  of  compliance  with  the  provi¬ 
sions  of  this  Contract. 

(11)  Government-furnished  proper¬ 
ty,  except  to  the  extent  that  cash  pay¬ 
ment  therefor  is  required  pursuant  to 
procedures  of  the  DOE  applicable  to 
transfers  of  such  property  to  the  con¬ 
tractor  from  others. 

(12)  Insurance  (including  any  provi¬ 

sion  of  a  self-insurance  reserve)  on  any 
person  where  the  contractor  under  the 
insurance  policy  is  the  beneficiary,  di¬ 
rectly  or  indirectly,  and  insurance 
against  loss  or  damage  to  Government 
property  as  defined  in  Clause - . 

(13)  Interest,  however  represented 
(except  interest  incurred  in  compli¬ 
ance  with  the  clause  entitled  “State 
and  local  taxes”),  bond  discounts  and 
expenses,  and  costs  of  financing  and 
refinancing  operations. 

(14)  Legal,  accounting,  and  consult¬ 
ing  services,  and  related  costs  incurred 
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In  connection  with  the  preparation  of 
prospectuses,  preparation  and  issuance 
of  stock  rights,  organization  or  reorga¬ 
nization,  prosecution  or  defense  of 
antitrust  suits,  prosecution  of  claims 
against  the  United  States,  contesting 
actions  or  proposed  actions  of  the 
United  States,  and  prosecution  or  de¬ 
fense  of  patent  infringement  litiga¬ 
tion. 

(15)  Losses  (including  litigation  ex¬ 
penses,  counsel  fees,  and  settlement) 
on,  or  arising  from  the  sale,  exchange, 
or  abandonment  of  capital  assets,  in¬ 
cluding  investments;  losses  on  other 
contracts,  including  the  contractor’s 
contributed  portion  under  cost-sharing 
contracts;  losses  in  connection  with 
price  reduction  to  and  discount  pur¬ 
chases  by  employees  and  others  from 
any  source;  and  losses  where  such 
losses  or  expenses— 

(i)  Are  compensated  for  by  insurance 
or  otherwise,  or  which  would  have 
been  compensated  by  insurance  re¬ 
quired  by  law  or  by  written  direction 
of  the  Contracting  Officer  but  which 
the  contractor  failed  to  procure  or 
maintain  through  its  own  fault  or  neg¬ 
ligence,  or  which  could  have  been  cov¬ 
ered  by  permissible  Insurance  in  keep¬ 
ing  with  ordinary  business  practice  but 
which  the  contractor  failed  to  secure 
or  maintain; 

(ii)  Result  from  willful  misconduct 

or  lack  of  good  faith  on  the  part  of 
any  of  the  contractor's  directors,  cor¬ 
porate  officers,  or  a  supervising  repre¬ 
sentative  of  the  contractor,  as  defined 
in  Clause - of  this  contract; 

(ill)  Represent  liabilities  to  third 
persons  for  which  the  contractor  has 
expressly  accepted  responsibility 
under  other  terms  of  this  contract. 

(16)  Maintenance,  depreciation,  and 
other  costs  incidental  to  the  contrac¬ 
tor’s  idle  or  excess  facilities  (including 
machinery  and  equipment)  other  than 
reasonable  standby  facilities. 

(17)  Membership  in  trade,  business, 
and  professional  organizations  except 
as  approved  by  the  Contracting  Offi¬ 
cer. 

(18)  Precontract  costs,  except  as  ex¬ 
pressly  made  allowable  under  other 
provisions  in  this  contract. 

(19)  Reconversion,  alteration,  resto¬ 
ration,  or  rehabilitation  of  the  con¬ 
tractor’s  facilities,  except  as  expressly 
provided  elsewhere  in  this  contract. 

(20)  [Reserved.] 

(21)  Selling  costs,  except  to  the 
extent  they  are  determined  to  be  rea¬ 
sonable  and  to  be  allocable  to  the  con¬ 
tract.  Allocability  of  selling  costs  to 
the  contract  will  be  determined  in  the 
light  of  reasonable  benefit  to  the 
agency  program  arising  from  such  ac¬ 
tivities  as  technical,  consulting,  dem¬ 
onstration,  and  other  services  per¬ 
formed  for  such  purposes  as  applying 
or  adapting  the  contractor’s  product 
for  agency  use. 

(22)  Storage  of  records  pertaining  to 
this  contract  after  completion  of  oper¬ 


ations  under  this  contract  irrespective 
of  contractual  or  statutory  require¬ 
ment  for  the  preservation  of  records. 

(23)  Taxes,  fees,  and  charges  in  con¬ 
nection  with  financing,  refinancing  or 
refunding  operations,  including  the 
listing  of  securities  on  exchanges; 
taxes  which  are  paid  contrary  to  the 
clause  entitled  “State  and  local  taxes”; 
Federal  taxes  on  net  income  and 
excess  profits;  special  assessments  on 
land  which  represent  capital  improve¬ 
ment  and  taxes  on  accumulated  fund¬ 
ing  deficienties  of,  or  prohibited  trans¬ 
actions  involving,  employee  deferred 
compensation  plans  pursuant  to  Sec¬ 
tion  4971  or  Section  4975  of  the  Inter¬ 
nal  Revenue  Code  of  1954,  as  amend¬ 
ed,  respectively. 

(24)  Salary  or  other  compensation 
(and  expenses  related  thereto)  of  any 
individual  employed  under  this  con¬ 
tract  as  a  consultant  or  in  another 
comparable  employment  capacity  who 
is  an  employee  of  another  organiza¬ 
tion  and  concurrently  performing 
work  on  a  full-time  annual  basis  for 
that  organization  under  a  cost-type 
contract  with  the  DOE,  except  to  the 
extent  that  cash  payment  therefor  is 
required  pursuant  to  the  provisions  of 
this  contract  or  procedures  of  the 
DOE  applicable  to  the  borrowing  of 
such  an  individual  from  another  cost- 
type  contractor. 

(25)  First-class  air  travel  in  excess  of 
the  cost  of  less  than  first-class  air  ac¬ 
commodations,  except  when  less  than 
first-class  accommodations  are  not  rea¬ 
sonably  available  to  meet  necessary 
mission  requirements,  such  as,  where 
less  than  first-class  accommodations 
would: 

(I)  Require  circuitous  routing, 

(ii)  Require  travel  during  unreason¬ 
able  hours, 

(iii)  Greatly  increase  the  duration  of 
the  flight, 

(iv)  Result  in  additional  costs  which 
would  offset  the  transportation  sav¬ 
ings, 

(v)  Offer  accommodations  which  are 
not  reasonably  adequate  for  the  medi¬ 
cal  needs  of  the  traveler. 

(26)  Late  premium  payment  charges 
related  to  employee  deferred  compen¬ 
sation  plan  insurance,  in  accordance 
with  §  9-15.205-16. 

§  9-50.704-15  Allowable  costs  (research 
and  development  contracts  with  educa¬ 
tional  institutions). 

(a)  The  DOE  shall  pay  to  the  con¬ 
tractor  for  performance  of  this  con¬ 
tract  the  allowable  direct  costs  inci¬ 
dent  to  its  performance  plus  the  allo¬ 
cable  portion  of  the  allowable  indirect 
costs  of  the  contractor,  as  determined 
in  accordance  with: 

(1)  Subpart  1-15.3  of  the  Federal 
Procurement  Regulations,  as  the  text 
is  amended  by  the  amendments  to 
Bureau  of  the  Budget  Circular  No.  A- 
21  as  of  the  date  of  commencement  of 


the  pertinent  contract  period  set  forth 
in  Appendix  A;  and 

Nor*.— Subpart  1-15.3  of  the  FPR,  along 
with  the  latest  amendments  of  Bureau  of 
the  Budget  Circular  No.  A-21,  as  of  the  date 
of  execution  of  the  contract,  may  be  ap¬ 
pended  to  the  contract. 

(2)  The  terms  of  this  contract. 

(b)  In  addition  to  other  costs  de¬ 
clared  to  be  unallowable,  the  salary  or 
other  compensation  (and  expenses  re¬ 
lated  thereto)  of  any  individual  em¬ 
ployed  under  the  contract  as  a  consul¬ 
tant  or  in  another  comparable  employ¬ 
ment  capacity  who  is  an  employee  of 
another  organization  and  concurrently 
performing  work  on  a  full-time  annual 
basis  for  that  organization  under  a 
cost-type  contract  with  the  DOE  shall 
be  unallowable,  except  to  the  extent 
that  cash  payment  therefor  is  re¬ 
quired  pursuant  to  the  provisions  of 
the  contract  or  procedures  of  the  DOE 
applicable  to  the  borrowing  of  such  an 
individual  from  another  cost-type  con¬ 
tractor. 

Nor*.— When  predetermined  overhead 
rates  are  to  be  used,  the  following  shall  be 
added  to  the  above  clause  (see  5  9-15.103(c)): 

(c)  Predetermined  overhead  rates. 
Notwithstanding  (a)  above,  the  allowa¬ 
ble  Indirect  costs  under  this  contract 
shall  be  obtained  by  applying  prede¬ 
termined  overhead  rates  to  bases 
agreed  upon  by  the  parties,  as  speci¬ 
fied  below: 

(1)  The  contractor,  as  soon  as  possi¬ 
ble,  but  not  later  than  three  (3) 
months  after  the  expiration  of  each 
fiscal  year,  shall  submit  to  the  Con¬ 
tracting  Officer,  a  proposed  predeter¬ 
mined  overhead  rate  or  rates  for  use 
during  the  contract  year  based  on  the 
contractor’s  actual  cost  experience 
during  the  immediately  preceding 
fiscal  year,  together  with  supporting 
cost  data.  Negotiation  of  predeter¬ 
mined  overhead  rates  by  the  contrac¬ 
tor  and  the  Contracting  Officer  shall 
be  undertaken  as  promptly  as  practi¬ 
cable  after  receipt  of  the  contractor's 
proposal. 

(2)  Allowability  of  costs  and  accept¬ 
ability  of  cost  allocation  methods  shall 
be  determined  in  accordance  with  the 
appended  cost  principles  for  research 
contracts  with  educational  institu¬ 
tions. 

(3)  The  results  of  each  negotiation 
shall  be  set  forth  in  an  amendment  to 
this  contract  and  shall  specify  (1)  the 
agreed  predetermined  overhead  rates, 
(ii)  the  bases  to  which  the  rates  apply, 
(ill)  the  fiscal  year,  unless  the  parties 
agree  to  a  different  period  for  which 
the  rates  apply,  and  (iv)  the  specific 
items,  treated  as  direct  costs  or  any 
changes  in  the  items  previously  agreed 
to  be  direct  costs. 

(4)  Pending  establishment  of  prede¬ 
termined  overhead  rates  for  any  fiscal 
year  or  different  period  agreed  to  by 
the  parties,  the  contractor  shall  be  re- 
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lmbursed  either  at  the  rates  fixed  for 
the  previous  fiscal  year  •  or  other 
period  or  at  billing  rates  acceptable  to 
the  Contracting  Officer  subject  to  ap¬ 
propriate  adjustment  when  the  final 
rates  for  that  fiscal  year  or  other 
period  are  established. 

(5)  Any  failure  by  the  parties  to 
agree  on  any  predetermined  overhead 
rate  or  rates  under  this  clause  shall 
not  be  considered  a  dispute  concerning 
a  question  of  fact  for  decision  by  the 
Contracting  Officer  within  the  mean¬ 
ing  of  the  “Disputes”  clause  of  this 
contract.  If  for  any  fiscal  year  or  other 
period  specified  in  this  contract,  the 
parties  iail  to  agree  to  a  predeter¬ 
mined  overhead  rate  or  rates  prior  to 
the  close  of  the  fiscal  year  for  which 
they  are  being  negotiated,  it  is  agreed 
that  the  allowable  indirect  costs  under 
this  contract  shall  be  determined  by 
after-the-fact  audit. 

(6)  Allowable  indirect  costs  for  the 
period  until  the  end  of  the  contrac¬ 
tor’s  fiscal  year  during  which  perfor¬ 
mance  begins  shall  be  obtained  by  ap¬ 
plying  the  predetermined  overhead 
rate  set  forth  in  the  contract  to  the 
bases  set  forth  therein. 

§9-50.704-16  Allowable  costs  end  fixed 
fee  (architect-engineer  contracts. 

(a)  Compensation  for  contractor’s 
services.  Payment  for  the  allowable 
cost  as  hereinafter  defined,  and  of  the 
fixed  fee,  if  any,  hereinafter  provided 
shall  constitute  full  and  complete  com¬ 
pensation  for  the  performance  of  the 
work  under  this  contract. 

(b)  Fixed  fee.  The  fixed  fee  payable 
to  the  contractor  for  the  performance 
of  the  work  under  this  contract  is 

$ - .  There  shall  be  no  adjustment  In 

the  amount  of  the  contractor  s  fixed 
fee  by  reason  of  differences  between 
any  estimate  of  cost  for  performance 
of  the  work  under  this  contract  and 
the  actual  cost  for  performance  of 
that  work. 

Note.— This  provision  may  appropriately 
be  changed  to  cover  situations  where  the  fee 
is  for  a  period  of  time,  or  different  fees  are 
allowed  for  various  phases  of  the  work. 

(c)  Allowable  cost.  The  allowable 
cost  of  performing  the  work  under  this 
contract  shall  be  the  costs  and  ex¬ 
penses  that  are  actually  incurred  by 
the  contractor,  are  applicable  and 
properly  chargeable,  either  as  directly 
incident  or  as  allocable  through  appro¬ 
priate  distribution  or  apportionment, 
to  the  performance  of  the  contract 
work  in  accordance  with  its  terms  and 
are  determined  to  be  allowable  pursu¬ 
ant  to  this  paragraph  (c).  The  determi¬ 
nation  of  the  allowability  of  cost  here¬ 
under  shall  be  based  on:  (1)  reason¬ 
ableness,  including  the  exercise  of  pru¬ 
dent  business  judgment,  (2)  consistent 
application  of  genrally  accepted  ac¬ 
counting  principles  and  practices  that 
result  in  equitable  charges  to  the  con¬ 
tract  work,  and  (3)  recognition  of  all 
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exclusions  and  limitations  set  forth  in 
this  clause  or  elsewhere  in  this  con¬ 
tract  as  to  types  or  amounts  of  items 
and  cost.  Allowable  cost  shall  not  in¬ 
clude  cost  of  any  item  described  as  un¬ 
allowable  in  paragraph  (e)  of  this 
clause,  except  as  indicated  therein. 
Failure  to  mention  an  item  of  cost  spe¬ 
cifically  in  paragraph  (d)  or  paragraph 
(e)  shall  not  imply  either  that  it  is  al¬ 
lowable  or  that  it  is  unallowable. 

(d)  Examples  of  items  of  allowable 
cost.  Subject  to  the  other  provisions  of 
this  clause,  the  following  examples  of 
items  of  cost  of  work  under  this  con¬ 
tract  shall  be  allowable  to  the  extent 
indicated. 

(1)  Bonds  and  insurance  (including 
self-insurance)  as  provided  in  the 
clause  entitled  “Required  bonds  and 
insurance— exclusive  of  Government 
property.” 

(2)  Communication  costs,  including 
telephone  services,  local,  and  long-dis¬ 
tance  telephone  calls,  telegrams,  cable¬ 
grams,  radiograms,  postage,  and  simi¬ 
lar  items. 

(3)  Consulting  services  (including 
legal  and  accounting)  and  related  ex¬ 
penses,  as  approved  by  the  Contract¬ 
ing  Officer,  except  as  made  unallowa¬ 
ble  by  paragraph  (e)(22). 

(4)  Litigation  expenses,  including 
reasonable  counsel  fees,  incurred  in  ac¬ 
cordance  with  the  clause  of  this  con¬ 
tract  entitled  “Litigation  and  claims.” 

(5)  Loss  and  expenses  (including  set¬ 
tlements  made  with  the  consent  of  the 
Contracting  Officer)  sustained  by  the 
contractor  in  the  performance  of  this 
contract  and  certified  in  writing  by 
the  Contracting  Officer  to  be  just  and 
reasonable,  except  the  losses  and  ex¬ 
penses  expressly  made  unallowable 
under  other  provisions  of  this  con¬ 
tract. 

(6)  Materials,  supplies,  and  equip¬ 
ment,  including  ^freight,  transporta¬ 
tion,  material  handling,  inspection, 
storage,  salvage,  and  other  usual  ex¬ 
penses  incident  to  the  procurement, 
use  and  disposition  thereof,  subject  to 
approvals  required  under  other  provi¬ 
sions  of  this  contract. 

(7)  Royalty  payments  and  patent 
costs: 

(i)  Royalties  and  other  costs  for  use 
of  patents  in  accordance  with  FPR  1- 
15.205-36. 

(ii)  Patent  costs  in  accordance  with 
FPR  1-15.205-26. 

(8)  Personnel  costs  and  related  ex¬ 
penses  incurred  in  accordance  with  ap¬ 
pendix  A,  or  amendments  thereto, 
such  as: 

(i)  Salaries  and  wages;  bonuses  and 
incentive  compensation;  overtime, 
shift  differential,  holiday,  and  other 
premium  pay  for  time  worked;  non¬ 
work  time,  including  vacations  holi¬ 
days,  sick,  funeral,  military.  Jury,  with- 
ness,  and  voting  leave;  salaries  and 
wages  to  employees  in  their  capacity 
as  union  stewards  and  committeemen 


for  time  spent  in  handling  grievances, 
or  serving  on  labor  management  (con¬ 
tractor)  committees:  Provided,  howev¬ 
er,  That  the  Contracting  Officer’s  ap¬ 
proval  is  required  in  each  instance  of 
total  compensation  to  an  individual 

employee  at  an  annual  rate  of  $ - * 

or  more,  when  it  is  proposed  that  a 
total  of  50  percent  or  more  of  such 
compensation  be  reimbursed  under 
DOE  cost-type  contracts.  Total  com¬ 
pensation,  as  used  here,  includes  only 
the  employee’s  base  salary  and  bonus 
and  incentive  compensation  payments. 

(ii)  Legally  required  contributions  to 
old-age  and  survivors’  insurance,  un¬ 
employment  compensation  plans  and 
workmen’s  compensation  plans 
(whether  or  not  covered  by  insurance); 
voluntary  or  agreed-upon  plans  pro¬ 
viding  benefits  for  retirement,  separa¬ 
tion,  life  insurance,  hospitalization, 
medical-surgical  and  unemployment 
(whether  or  not  such  plans  are  cov¬ 
ered  by  insurance); 

(iii)  Travel  (except  foreign  travel, 
which  requires  specific  approval  by 
the  Contracting  Officer  on  a  case-by- 
case  basis);  incidental  subsistence  and 
other  allowances  of  contractor  em¬ 
ployees,  in  connection  with  perfor¬ 
mance  of  work  under  this  contract  (in¬ 
cluding  new  employees  reporting  for 
work  and  transfer  of  employees,  the 
transfer  of  their  household  goods  and 
effects,  and  the  travel  and  subsistence 
of  their  dependents); 

(iv)  Employee  relations,  welfare, 
morale,  etc.,  programs,  including  in¬ 
centive  or  suggestion  awards,  employ¬ 
ee  counseling  services,  health  or  first- 
aid  clinics,  and  house  or  employee 
publications; 

(v)  Personnel  training  (except  spe¬ 
cial  education  and  training  courses 
and  research  assignments  calling  for 
attendance  at  educational  institutions 
which  require  specific  approval  by  the 
Contracting  Officer  on  a  case-by-case 
basis)  including  apprenticeship  train¬ 
ing  programs  designed  to  improve  effi¬ 
ciency  and  productivity  of  contract  op¬ 
erations,  to  develop  needed  skills,  and 
to  develop  scientific  and  technical  per¬ 
sonnel  in  specialized  fields  required  in 
the  contract  work;  and 

(vi)  Recruitment  of  personnel  (in¬ 
cluding  help-wanted  advertisement) 
including  services  of  employment 
agencies  at  rates  not  in  excess  of  stan¬ 
dard  commercial  rates,  employment 
office,  travel  of  prospective  employees 
at  the  request  of  the  contractor  for 
employment  interviews. 

Appendix  A  may  be  modified  from 
time  to  time,  in  waiting,  without  ex¬ 
ecution  of  an  amendment  to  this  con- 


•The  specific  dollar  amount  to  be  Inserted 
here  is  subject  to  determination  by  the  con¬ 
tracting  officer  taking  into  account  the  cost 
principles  and  procedures  set  forth  in  part 
9-15  with  specific  reference  to  9-15.5010- 
14(d).  In  no  event  should  the  dollar  amount 
be  more  than  $35,000. 
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tract  for  the  purposes  of  effecting  any 
changes  In  or  additions  to  appendix  A 
as  may  be  agreed  upon  by  the  parties. 

Not*.— In  appropriate  circumstances,  the 
lead  sentence  in  subparagraph  (8)  may  be 
changed  to  read  as  follows:  “Personnel  costs 
and  related  expenses  Incurred  in  accordance 
with  established  policies,  programs,  and 
schedules,  and  any  changes  thereto  during 
the  contract  term,  applicable  to  the  contrac¬ 
tor's  private  operations  and  consistently  fol¬ 
lowed  throughout  his  organization,  as  ap¬ 
proved  by  the  Contracting  Officer,  such  as:” 

Also,  delete  last  paragraph  of  text 
which  refers  to  modifying  appendix  A. 

(9)  Rentals  and  leases  of  land,  build¬ 
ings,  and  equipment  owned  by  third 
parties  where  such  items  are  used  in 
the  performance  of  the  contract, 
except  that  such  rentals  and  leases 
when  directly  chargeable  to  the  con¬ 
tract  shall  be  subject  to  approval  by 
the  Contracting  Officer. 

(10)  Repairs,  maintenance,  inspec¬ 
tion,  replacement,  and  disposal  of 
Government-owned  property  to  the 
extent  directed  or  approved  by  the 
Contracting  Officer. 

(11)  Repairs,  maintenance,  and  in¬ 
spection  of  contractor-owned  property 
used  in  connection  with  the  perfor¬ 
mance  of  this  contract,  including  rea¬ 
sonable  standby  facilities,  which  are 
due  to  ordinary  wear  and  tear  from 
use  and  the  action  cf  the  elements, 
provided  such  maintenance  and  re¬ 
pairs  keep  the  property  in  efficient  op¬ 
erating  condition  and  do  not  add  to  its 
permanent  value  or  appreciably  pro¬ 
long  its  extended  useful  life;  and 
major  repairs  (including  replacement) 
to  such  property,  except  that  such 
major  repairs  when  directly  charge¬ 
able  to  the  contract  shall  be  subject  to 
approval  by  the  Contracting  Officer. 

(12)  Reproduction  and  art  work,  in¬ 
cluding  such  models  and  mockups  as 
may  be  approved  by  the  Contracting 
Officer. 

(13)  Structures  and  facilities  of  a 
temporary  nature  as  approved  by  the 
Contracting  Officer. 

(14)  Membership  in  trade,  business, 
and  professional  organizations,  except 
that  such  memberships  when  directly 
chargeable  to  the  contract  shall  be 
subject  to  approval  by  the  Contracting 
Officer. 

(15)  Subcontracts,  purchase  orders, 
and  procurements  from  contractor- 
controlled  sources,  subject  to  appro¬ 
vals  required  by  other  provisions  of 
this  contract. 

(16)  Subscriptions  to  trade,  business, 
technical,  and  professional  periodicals, 
except  that  such  subscriptions  when 
directly  chargeable  to  the  contract 
shall  be  subject  to  approval  by  the 
Contracting  Officer. 

(17)  Taxes,  fees,  and  charges  levied 
by  public  agencies  which  the  contrac¬ 
tor  is  required  by  law  to  pay,  except 
those  which  are  expressly  made  un¬ 
allowable  under  other  provisions  of 
this  contract. 


(18)  Utility  services,  including  elec¬ 
tricity,  gas,  water,  steam,  and  sewer¬ 
age. 

(19)  The  cost  of  preparing  bids  and 
proposals  in  accordance  with  §  1- 

15.205- 3. 

Nors.— This  paragraph  should  be  deleted 
for  onsite  architect-engineer  contracts. 

(20)  Independent  research  and  devel¬ 
opment  costs  in  accordance  with  §  1- 

15.205- 35. 

Note.— This  paragraph  should  be  deleted 
for  onsite  architect-engineer  contracts. 

(21)  Indemnification  of  the  Pension 
Benefit  Guaranty  Corporation  pursu¬ 
ant  to  the  Employee  Retirement 
Income  Security  Act  of  1974,  in  accor¬ 
dance  with  §  9-15.205-6,  notwithstand¬ 
ing  the  provisions  of  §  9-50.704- 
16(e)(15)(i). 

(e)  Examples  of  Items  of  unallowable 
costs.  The  following  examples  of  items 
of  costs  are  unallowable  under  this 
contract  to  the  extent  indies  ted: 

(1)  Advertising,  except  (i)  help- 
wanted  advertising,  and  (ii)  other  ad¬ 
vertising’  (such  as  costs  of  participa¬ 
tion  in  exhibits)  approved  by  the  Con¬ 
tracting  Officer  as  clearly  in  further¬ 
ance  of  work  performed  under  the 
contract. 

(2)  Bad  debts  (including  expenses  of 
collection)  and  provisions  for  bad 
debts  not  arising  out  of  the  perfor¬ 
mance  of  this  contract. 

(3)  Bonuses  and  similar  compensa¬ 
tion  under  any  other  name,  which  (1) 
are  not  pursuant  to  an  agreement  be¬ 
tween  the  contractor  and  employee 
prior  to  the  rendering  of  the  services 
or  an  established  plan  consistently  fol¬ 
lowed  by  the  contractor,  (ii)  are  in 
excess  of  those  costs  which  arc  allowa¬ 
ble  by  the  Internal  Revenue  Code  and 
regulations  thereunder,  or  (Hi)  provide 
total  compensation  to  an  employee  in 
excess  of  reasonable  compensation  for 
the  services  rendered. 

(4)  Commissions,  bonuses,  and  fees 
(under  whatever  name)  in  connection 
with  obtaining  or  negotiating  for  a 
Government  contract  or  a  modifica¬ 
tion  thereto,  except  when  paid  to  bona 
fide  employees  or  bona  fide  estab¬ 
lished  selling  organizations  main¬ 
tained  by  the  contractor  for  the  pur¬ 
pose  of  obtaining  Government  busi¬ 
ness. 

(5)  Contingency  reserves:  provisions 
for  (except  provisions  for  reserves 
under  a  self-insurance  program  to  the 
extent  that  the  type,  coverage,  rates, 
and  premiums  would  be  allowable  if 
commercial  insurance  were  purchased 
to  cover  the  same  risk,  as  approved  by 
the  Contracting  Officer). 

(6)  Contributions  and  donations. 

(7)  Depreciation  in  excess  of  that  ca- 
lulated  by  application  of  methods  ap¬ 
proved  for  use  by  the  Internal  Rev¬ 
enue  Services  under  the  Internal  Rev¬ 
enue  Code  of  1954,  as  amended,  includ¬ 
ing  the  straight-line,  declining  balance 


(using  a  rate  not  exceeding  twice  the 
rate  which  would  have  been  used  had 
the  depreciation  been  computed  under 
the  straight-line  method)  or  sum-of- 
the-years  digits  method,  on  the  basis 
of  expected  useful  life,  to  the  cost  of 
acquisition  of  the  related  fixed  assets 
less  estimated  salvage  or  residual  value 
at  the  end  of  the  expected  useful  life. 
Amortization  or  depreciation  of  unrea¬ 
lized  appreciation  of  values  of  assets 
or  of  assets  fully  amortized  or  depreci¬ 
ated  on  the  contractor’s  books  of  ac¬ 
count  is  unallowable. 

(8)  Dividend  provisions  or  payments 
and,  in  the  case  of  sole  proprietors  and 
partners,  distribution  of  profits. 

(9)  Entertainment  costs,  except  the 
costs  of  such  recreational  activities  for 
on-site  employees  as  may  be  approved 
by  the  Contracting  Officer  or  provided 
for  elsewhere  in  this  contract. 

(10)  Fines  and  penalties,  including 
assessed  interest,  resulting  from  viola¬ 
tions  of,  or  failure  of  the  contractor  to 
comply  with,  Federal,  State,  or  local 
laws,  or  regulations,  except  when  in¬ 
curred  in  accordance  with  written  ap¬ 
proval  of  the  Contracting  Officer  or  as 
a  result  of  compliance  with  the  provi¬ 
sions  of  this  contract. 

(11)  Government-furnished  proper¬ 
ty,  except  to  the  extent  that  cash  pay¬ 
ment  therefor  is  required  pursuant  to 
procedures  of  DOE  applicable  to 
transfers  of  such  property  to  the  con¬ 
tractor  from  others. 

(12)  Insurance  (including  any  previ¬ 
sion  of  c  self-insurance  reserve)  on  any 
person  where  the  contractor  under  the 
insurance  policy  is  the  beneficiary  di¬ 
rectly  or  indirectly,  and  insurance 
against  loss  of  or  damage  to  Govern¬ 
ment  property  as  defined  in  Clause 

(13)  Interest,  however  represented 
(except  interest  incurred  in  compli¬ 
ance  with  the  clause  entitled  "State 
and  local  taxes”),  bond  discounts  and 
expenses,  and  costs  of  financing  and 
refinancing  operations. 

(14)  Legal,  accounting,  and  consult¬ 
ing  services  and  related  costs  incurred 
in  connection  with  the  preparation  of 
prospectuses,  preparation  and  Issuance 
of  stock  rights,  organization  or  reorga¬ 
nization,  prosecution  or  defense  of 
antitrust  suits,  prosecution  of  claims 
against  the  United  States,  contesting 
actions  or  proposed  actions  of  the 
United  States,  and  prosecution  or  de¬ 
fense  of  patent  infringement  litiga¬ 
tion. 

(15)  Losses  (including  litigation  ex¬ 
penses,  counsel  fees,  and  settlements) 
on,  or  arising  from  the  sale,  exchange, 
or  abandonment  of  capital  assets,  in¬ 
cluding  investments;  losses  on  other 
contracts,  including  the  contractor’s 
contributed  portion  under  cost-sharing 
contracts;  losses  in  connection  with 
price  reduction  to  and  discount  pur¬ 
chases  by  employees  and  others  from 
any  source;  and  losses  where  such 
losses  or  expenses: 
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(i)  Are  compensated  for  by  Insurance 
or  otherwise,  or  which  would  have 
been  compensated  by  insurance  re¬ 
quired  by  law  or  by  written  direction 
of  the  Contracting  Officer  but  which 
the  contractor  failed  to  procure  or 
maintain  through  its  own  fault  or  neg¬ 
ligence,  or  which  could  have  been  cov¬ 
ered  by  permissible  insurance  in  keep¬ 
ing  with  ordinary  business  practice  but 
which  the  contractor  failed  to  secure 
or  maintain.; 

(ii)  Result  from  willful  misconduct 

or  lack  of  good  faith  on  the  part  of 
any  of  the  contractor’s  directors,  cor¬ 
porate  officers,  or  a  supervising  repre¬ 
sentative  of  the  contractor,  as  defined 
in  Clause - of  this  contract; 

(iii)  Represent  liabilities  to  third 
persons  for  which  the  contractor  has 
expressly  accepted  responsibility 
under  other  terms  of  this  contract. 

(16)  Precontract  costs,  except  as  ex¬ 
pressly  made  allowable  under  other 
provisions  in  this  contract. 

(17)  Reconversion,  alteration,  resto¬ 
ration,  or  rehabilitation  of  the  con¬ 
tractor’s  facilities,  except  as  expressly 
provided  elsewhere  in  this  contract. 

(18)  (Reserved.) 

(19)  Selling  costs,  except  to  the 
extent  they  are  determined  to  be  rea¬ 
sonable  and  to  be  allocable  to  the  con¬ 
tract.  Allocability  of  selling  costs  to 
the  contract  will  be  determined  in  the 
light  of  reasonable  benefit  to  the 
agency  program  arising  from  such  ac¬ 
tivities  as  technical,  consulting,  dem¬ 
onstration,  and  other  services  per¬ 
formed  for  such  purposes  as  applying 
or  adapting  the  contractor’s  product 
for  agency  use. 

(20)  Storage  of  records  pertaining  to 
this  contract  after  completion  of  oper¬ 
ations  under  this  contract  irrespective 
of  contractual  or  statutory  require¬ 
ment  of  the  preservation  of  records. 

(21)  Taxes,  fees,  and  charges  in  con¬ 
nection  with  financing,  refinancing,  or 
refunding  operations,  including  the 
listing  of  securities  on  exchanges; 
taxes  which  are  paid  contrary  to  the 
clause  entitled  “State  and  local  taxes”; 
Federal  taxes  on  net  income  and 
excess  profits;  special  assessments  on 
land  which  represent  capital  improve¬ 
ment;  and  taxes  on  accumulated  fund¬ 
ing  deficiencies  of,  or  prohibited  trans¬ 
actions  involving,  employee  deferred 
compensation  plans  pursuant  to  Sec¬ 
tion  4971  or  Section  4975  of  the  Inter¬ 
na]  Revenue  Code  of  1954,  as  amend¬ 
ed,  respectively. 

(22)  Salary  or  other  compensation 
(and  expenses  related  thereto)  of  any 
individual  employed  under  this  con¬ 
tract  as  a  consultant  or  in  another 
comparable  employment  capacity  who 
is  an  employee  of  another  organiza¬ 
tion  and  concurrently  performing 
work  on  a  full-time  annual  basis  for 
that  organization  under  a  cost-type 
contract  with  DCE,  except  to  the 
extent  that  cash  payment'  therefor  is 


required  pursuant  to  the  provisions  of 
this  contract  or  procedures  of  DOE  ap¬ 
plicable  to  the  borrowing  of  such  an 
individual  from  another  cost-type  con¬ 
tractor. 

(23)  First-class  air  travel  in  excess  of 
the  cost  of  less  than  first-class  air  ac¬ 
commodations,  except  when  less  than 
first-class  accommodations  are  not  rea¬ 
sonably  available  to  meet  necessary 
mission  requirements,  such  as,  where 
less  than  first-class  accommodations 
would: 

(i)  Require  circuitous  routing, 

(ii)  Require  travel  during  unreason¬ 
able  hours, 

(iii)  Greatly  increase  the  duration  of 
the  flight, 

(iv)  Result  in  additional  costs  which 
would  offset  the  transportation  sav¬ 
ings, 

(v)  Offer  accommodations  which  are 
not  reasonably  adequate  for  the  medi¬ 
cal  needs  of  the  traveler. 

(24)  Late  premium  payment  charges 
related  to  employee  deferred  compen¬ 
sation  plan  insurance,  in  accordance 
with  §9-15.205-16. 

Note.— The  following  additional  examples 
of  items  of  unallowable  costs  are  to  be  used 
in  on-site  architect-engineer  contracts: 

(25)  Costs  of  preparing  proposals. 

(26)  Central  and  branch  office  ex¬ 
penses  of  the  contractor,  except  as 
specifically  set  forth  in  the  contract. 

(27)  Travel  expenses  of  officers, 
partners,  proprietors,  executives,  ad¬ 
ministrative  heads,  and  other  employ¬ 
ees  of  the  contractor’s  central  office  or 
branch  office  organization  concerned 
with  the  general  management,  super¬ 
vision,  and  conduct  of  the  contractor’s 
business  as  a  whole,  except  to  the 
extent  that  particular  travel  is  in  con¬ 
nection  with  the  contract  and  ap¬ 
proved  by  the  Contracting  Officer. 

§  9-50.704-17  Obligation  of  funds  (operat¬ 
ing  contracts). 

(a)  Obligation  of  funds.  The  amount 
presently  obligated  by  the  government 

with  respect  to  this  contract  is  - 

dollars  ($ - ).  Such  amount  may  be 

increased  unilaterally  by  DOE  by  writ¬ 
ten  notice  to  the  contractor  and  may 
be  Increased  or  decreased  by  written 
agreement  of  the  parties  (whether  or 
not  by  formal  modification  of  this  con¬ 
tract).  Estimated  revenues  and  re¬ 
ceipts  from  others  for  work  and  ser¬ 
vices  to  be  performed  under  this  con¬ 
tract  are  net  included  in  the  amount 
obligated  with  respect  to  this  contract. 
Such  revenues  and  receipts,  to  the 
extent  actually  received  by  the  con¬ 
tractor,  shall  be  available  and  used  for 
the  payment  of  allowable  costs  as  pro¬ 
vided  in  the  article  entitled  “Payments 
and  advances.”  Nothing  in  this  para¬ 
graph  (a)  is  to  be  construed  as  autho¬ 
rizing  the  contractor  to  exceed  limita¬ 
tions  stated  in  financial  plans  estab¬ 
lished  by  DOE  and  furnished  to  the 


contractor  from  time  to  time  under 
this  contract. 

(b)  Limitation  on  payment  by  the 
government.  Except  as  otherwise  pro¬ 
vided  in  this  contract  and  except  for 
costs  which  may  be  incurred  by  the 
contractor  pursuant  to  the  article  enti¬ 
tled  “Termination”  or  costs  of  claims 
allowable  under  the  contract  accruing 
after  completion  or  termination  and 
not  released  by  the  contractor  at  the 
time  of  financial  settlement  of  the 
contract  in  accordance  with  the  article 
entitled  “Payments  and  advances,” 
payment  by  the  Government  under 
this  contract  on  account  of  allowable 
costs  shall  not  in  the  aggregate  exceed 
the  amount  obligated  with  respect  to 
this  contract,  less  the  contractor’s 
fixed  fee.  Unless  expressly  negated  in 
this  contract,  payment  on  account  of 
those  costs  excepted  in  the  preceding 
sentence  which  are  in  excess  of  the 
amount  obligated  with  respect  to  this 
contract  shall  be  subject  to  the  avail¬ 
ability  of  (1)  revenues  and  receipts  de¬ 
posited  to  the  Government’s  account 
as  provided  in  the  article  entitled 
“Payments  and  advances,”  and  (2) 
other  funds  which  DOE  may  legally 
use  for  such  purpose;  Provided,  DOE 
will  use  its  best  efforts  to  obtain  the 
appropriation  of  funds  for  this  pur¬ 
pose  if  not  otherwise  available. 

(c)  Notices— contractor  excused  from 
further  performance.  The  contractor 
shall  notify  DOE  in  writing  whenever 
the  unexpected  balance  of  funds  (in¬ 
cluding  revenues  and  receipts)  avail¬ 
able  under  paragraph  (a)  above,  plus 
the  contractor’s  best  estimate  of  rev¬ 
enues  and  receipts  to  be  received 

during  the - day  period  hereinafter 

specified,  is  in  the  contractor’s  best 
judgment  sufficient  to  continue  con¬ 
tract  operations  at  the  programed  rate 

for  only  -  days  and  to  cover  the 

contractor’s  unpaid  fixed  fee,  and  out¬ 
standing  commitments  and  liabilities 
on  account  of  costs  allowable  under 
the  contract  at  the  end  of  such  period. 
Whenever  the  unexpected  balance  of 
funds  (including  revenues  and  re¬ 
ceipts)  available  under  paragraph  (a) 
above,  less  the  amount  of  the  contrac¬ 
tor’s  fixed  fee  then  earned  but  not 
paid,  is  in  the  contractor’s  best  judg¬ 
ment  either  sufficient  only  to  liqui¬ 
date  outstanding  commitments  and  li¬ 
abilities  on  account  of  costs  allowable 
under  this  contract  or  is  equal  to  zero, 
the  contractor  shall  immediately 
notify  DOE  and  shall  make  no  further 
commitments  or  expenditures  (except 
to  liquidate  existing  commitments  and 
liabilities),  and,  unless  the  parties  oth¬ 
erwise  agree,  the  contractor  shall  be 
excised  from  further  performance 
(except  such  performance  as  may 
become  necessary  in  connection  with 
termination  by  the  Government)  and 
the  performance  of  all  work  hereun¬ 
der  will  be  deemed  to  have  been  termi¬ 
nated  for  the  convenience  of  the  Gov- 
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emment  in  accordance  with  the  provi¬ 
sions  of  the  article  entitled  "Termina¬ 
tion.” 

'  (d)  Financial  plans;  cost  and  commit¬ 

ment  limitations.  In  addition  to  the 
limitations  provided  for  elsewhere  in 
this  contract  DOE  through  financial 
plans  or  other  directives  issued  to  the 
contractor,  establish  controls  on  the 
costs  to  be  incurred  and  commitments 
to  be  made  in  the  performance  of  the 
contract  work.  Such  plans  and  instruc¬ 
tion  may  be  amended  or  supplemented 
from  time  to  time  by  DOE.  The  con¬ 
tractor  hereby  agrees  to  comply  with 
the  specific  limitations  (ceilings)  on 
costs  and  commitments  set  forth  in 
such  plans  and  diiectives,  to  use  its 
best  efforts  to  comply  with  the  other 
requirements  of  such  plans  and  direc¬ 
tives,  and  to  promptly  notify  DOE  in 
writing  whenever  it  has  reason  to  be¬ 
lieve  the  authorized  financial  levels  of 
costs  and  commitments  will  be  exceed¬ 
ed  or  substantially  underrun. 

Not*.— This  paragraph  (d)  may  be  omit¬ 
ted  in  contracts  which  expressly  or  other¬ 
wise  provided  a  contractual  basis  for  equiv¬ 
alent  controls  in  a  separate  article. 

(e)  Government’s  right  to  terminate 
not  affected.  The  giving  of  any  notice 
under  this  article  shall  not  construed 
to  waive  or  Impair  any  right  of  the 
Government  to  terminate  the  contract 
under  the  provisions  of  the  article  en¬ 
titled  “Termination.” 

§9-50.704-18  Payments  and  advances. 

(a)  Installments  of  fixed  fee.  Ninety 
percent  (90%)  of  the  fixed  fee  shall 
become  due  and  payable  in  periodic  in¬ 
stallments  in  amounts* based  on  the 
proportion  of  the  work  then  complet¬ 
ed,  as  determined  by  the  Contracting 
Officer,  and  the  balance  upon  comple¬ 
tion  and  acceptance  of  all  work  under 
this  contract. 

Note  A.— For  operating  contracts  use: 

"The  fixed  fee  provided  for  In  Clause  - 

shall  be  paid  In  equal  monthly  installments 
as  It  accrues.” 

Not*  B.— Where  a  separate  fixed  fee  is 
provided  for  a  separate  Item  of  work,  this 
subparagraph  should  be  modified  to  permit 
payment  of  the  entire  fixed  fee  upon  com¬ 
pletion  of  that  Item. 

(b)  Payments  on  Account  of  Allowa¬ 
ble  Costs.  The  Contracting  Officer  and 
the  contractor  shall  agree  as  to  the 
extent  to  which  payment  for  allowable 
costs  or  payments  for  other  items  spe¬ 
cifically  approved  in  writing  by  the 
Contracting  Officer  shall  be  made 
from  advances  of  Government  funds. 

(c)  Special  Bank  Account — Use.  All 
advances  of  Government  funds  shall 
be  withdrawn  pursuant  to  a  letter  of 
credit  in  favor  of  the  contractor  or,  in 
the  option  of  the  Government,  shall 
be  made  by  check  payable  to  the  con¬ 
tractor,  and  shall  be  deposited  only  in 
the  Special  Bank  Account  referred  to 
in  the  Agreement  for  Special  Bank  Ac- 
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count,  which  is  attached  hereto  and 
incorporated  into  this  contract  as  an 
appendix.  The  contractor  shall  like¬ 
wise  deposit  in  the  Special  Bank  Ac¬ 
count  any  other  revenues  received  by 
the  contractor  in  connection  with  the 
work  under  this  contract.  No  part  of 
the  funds  in  the  Special  Bank  Account 
shall  be  (1)  mingled  with  any  funds  of 
the  contractor  or  (2)  used  for  a  pur¬ 
pose  other  than  that  of  making  pay¬ 
ments  for  costs ’  allowable  under  this 
contract  or  payments  for  other  items 
specifically  approved  in  writing  by  the 
Contracting  Officer.  If  the  Contract¬ 
ing  Officer  shall  at  any  time  deter¬ 
mine  that  the  balance  on  such  bank 
account  exceeds  the  contractor’s  cur¬ 
rent  needs,  the  contractor  shall 
promptly  make  such  disposition  of  the 
excess  as  the  Contracting  Officer  may 
direct. 

Not*.— For  Special  Bank  Account  Agree¬ 
ment,  see  §  9-50.704-17. 

(d)  Title  to  funds  advanced.  Title  to 
the  unexpended  balance  of  any  funds 
advanced  and  of  any  bank  account  es¬ 
tablished  pursuant  to  this  clause  shall 
remain  in  the  Government  and  be  su¬ 
perior  to  any  claim  or  lien  of  the  bank 
of  deposit  or  others.  It  is  understood 
that  an  advance  to  the  contractor 
hereunder  is  not  a  loan  to  the  contrac¬ 
tor,  and  will  not  require  the  payment 
of  interest  by  the  contractor,  and  that 
the  contractor  acquires  no  right,  title 
or  interest  in  or  to  such  advance  other 
than  the  right  to  make  expenditures 
therefrom  as  provided  in  this  clause. 

(e)  Review  and  approval  of  costs  in¬ 
curred.  The  contractor  shall  prepare 
and  submit  annually  as  of  June  30  a 
voucher,  for  the  total  of  net  expendi¬ 
tures  accrued  (i.e.,  net  costs  incurred) 
for  the  period  covered  by  the  voucher, 
and  DOE,  after  audit  and  appropriate 
adjustment,  will  approve  such  vouch¬ 
er.  This  approval  by  DOE  will  consti¬ 
tute  an  acknowledgment  by  DOE  that 
the  net  costs  incurred  are  allowable 
under  the  contract  and  that  they  have 
been  recorded  in  the  accounts  main¬ 
tained  by  the  contractor  in  accordance 
with  DOE  accounting  policies,  but  will 
not  relieve  the  contractor  of  responsi¬ 
bility  for  DOE’s  assets  in  its  care,  for 
appropriate  subsequent  adjustments, 
or  for  errors  later  becoming  known  to 
DOE. 

Not*.— This  paragraph  (e)  should  be  omit¬ 
ted  In  contracts  with  nonintegrated  contrac¬ 
tors. 

(f)  Financial  settlement.  The  Gov¬ 
ernment  shall  promptly  pay  to  the 
contractor  the  unpaid  balance  of  al¬ 
lowable  costs  and  fixed  fee  upon  ter¬ 
mination  of  the  work,  expiration  of 
the  term  of  the  contract,  or  comple¬ 
tion  of  the  work  and  its  acceptance  by 
the  Government  after  (1)  compliance 
by  the  contractor  with  DOE’s  patent 
clearance  requirements,  and  (2)  the 
furnishing  by  the  contractor  of: 


16015 

(1)  An  assignment  of  the  contrac¬ 
tor’s  rights  to  any  refunds,  rebates, 
allowances,  accounts  receivable,  or 
other  credits  applicable  to  allowable 
costs  under  the  contract; 

(2)  A  closing  financial  statement; 
and 

(3)  The  accounting  for  Government- 
owned  property  required  by  the  clause 
entitled  “Property”; 

(4)  A  release  discharging  the  Gov¬ 
ernment,  its  officers,  agents,  and  em¬ 
ployees  from  all  liabilities,  obligations, 
and  claims  arising  out  of  or  under  this 
contract,  subject  only  to  the  following 
exceptions: 

(i)  Specified  claims  in  stated 
amounts  or  in  estimated  amounts 
where  the  amounts  are  not  susceptible 
of  exact  statement  by  the  contractor, 

(ii)  Claims,  together  with  reasonable 
expenses  incidental  thereto,  based 
upon  liabilities  of  the  contractor  to 
third  parties  arising  out  of  the  perfor¬ 
mance  of  this  contract;  provided  that 
such  claims  are  not  known  to  the  con¬ 
tractor  on  the  date  of  the  execution  of 
the  release;  and  provided  further  that 
the  contractor  gives  notice  of  such 
claims  in  writing  to  the  Contracting 
Officer  not  more  than  six  (6)  years 
alter  the  date  of  the  release  or  the 
date  of  any  notice  to  the  contractor 
that  the  Government  is  prepared  to 
make  final  payment,  whichever  is  ear¬ 
lier;  and 

(ill)  Claims  for  reimbursement  of 
costs  (other  than  expenses  of  the  con¬ 
tractor  by  reason  of  any  indemnifica¬ 
tion  of  the  Government  against  patent 
liability),  including  reasonable  ex¬ 
penses  incidental  thereto,  incurred  by 
the  contractor  under  the  provisions  of 
this  contract  relating  to  patents. 

In  arriving  at  the  amount  due  the 
contractor  under  this  clause,  there 
shall  be  deducted  (1)  any  claim  which 
the  Government  may  have  against  the 
contractor  in  connection  with  this  con¬ 
tract.  and  (2)  deductions  due  under 
the  terms  of  this  contract,  and  not 
otherwise  recovered  by  or  credited  to 
the  Government.  The  unliquidated 
balance  of  the  Special  Bank  Account 
may  be  applied  to  the  amount  due  and 
any  balance  shall  be  returned  to  the 
Government  forthwith. 

(g)  Claims.  Claims  for  credit  against 
funds  advanced  for  payment  shall  be 
accompanied  by  such  supporting  docu¬ 
ments  and  justification  -as  the  Con¬ 
tracting  Officer  shall  prescribe. 

(h)  Discounts.  The  contractor  shall 
take  and  afford  the  Government  the 
advantage  of  all  known  and  available 
cash  and  trade  discounts,  rebates, 
allowances,  credits,  salvage,  and  com¬ 
missions  unless  the  Contracting  Offi¬ 
cer  finds  that  action  is  not  in  the  best 
interest  of  the  Government. 

(i)  Revenues.  All  revenues  other 
than  the  contractor’s  fixed  fee  or  fees, 
if  any,  accruing  to  the  contractor  in 
connection  with  the  work  under  this 
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contract  shall  be  Government  proper¬ 
ty  and  shall  be  deposited  in  the  Spe¬ 
cial  Bank  account  to  be  available  for 
payment  of  allowable  cost  under  this 
contract. 

(j)  Direct  payment  of  charges — de¬ 
ductions.  The  Government  reserves 
the  right,  upon  ten  days’  written 
notice  from  the  Contracting  Officer  to 
the  contractor,  to  pay  directly  to  the 
persons  concerned  all  amounts  due 
which  otherwise  wculd  be  allowable 
under  this  contract.  Any  payment  so 
made  shall  discharge  the  Government 
of  all  liability  to  the  contractor  there¬ 
for. 

§9-50.704-19  Special  bank  account  agree¬ 
ment 

Agreement  entered  into  this - day 

of  - ,  197—,  between  the 

United  States  of  America  (hereinafter 
called  the  Government),  represented 
herein  by  the  Department  of  Energy 
(hereinafter  called  the  “DOE”), 

- ,  hereinafter  called  the 

“Contractor”,  a  corporation  under  the 

laws  of  the  State  of  - ,  and 

- - - ,  hereinafter  called  the 

"Bank”,  a  banking  corporation  under 
the  laws  of - ,  located  at 


Recitals 

(a)  Under  date  of  - ,  197—,  DOE 

and  the  Contractor  entered  into  ContrecMs) 

No.  - ,  or  a  Supplemental  Agreement 

thereto,  providing  for  the  making  of  ad¬ 
vances  of  Government  funds  to  the  Contrac¬ 
tor.  Copy  of  such  advance  provisions  has 
been  furnished  to  the  Bank. 

(b)  DOE  requires  that  amounts  advanced 
to  the  Contractor  under  said  contract  or 
Supplemental  Agreement  be  deposited  in  a 
Special  Bank  Account  or  accounts  with  a 
bank  designated  by  the  Treasury  Depart¬ 
ment  as  a  depository  and  financial  agent  of 
the  Government  (Section  10  of  the  Act  of 
June  11,  1942,  56  Stat.  356;  12  U.S.C.  265), 
separate  from  any  of  the  Contractor’s  gen¬ 
eral  or  other  funds;  and,  the  Bank  being 
such  &  bank,  the  parties  are  agreeable  to  so 
depositing  said  amounts  with  the  Bank. 

(c)  This  Special  Bank  Account  shall  be 

designated  “ -  (Name  of  contrac¬ 
tor).  -  (Contract  Number),  De¬ 

partment  of  Energy  Special  Bank  Account. 

Covenants 

In  consideration  of  the  foregoing,  and  for 
other  good  and  valuable  considerations,  it  is 
agreed  that, 

(1)  The  Government  shall  have  title  to 
the  credit  balance  in  said  account  to  secure 
the  return  of  all  advances  made  to  the  Con¬ 
tractor,  which  title  shall  be  superior  to  any 
lien  or  claim  of  the  Bank  or  others  with  re¬ 
spect  to  such  account. 

(2)  The  Bank  will  be  bound  by  the  provi¬ 
sions  of  said  contract  or  contracts  relating 
to  the  deposit  and  withdrawl  of  funds  in  the 
above  Special  Bank  Account,  but  shall  not 
be  responsible  for  the  application  of  funds 
properly  withdrawn  from  said  account. 
After  receipt  by  the  Bank  of  written  direc¬ 
tions  from  the  Contracting  Officer,  or  from 
the  duly  authorized  representative  of  the 
Contracting  Officer,  the  Bank  shall  act 
thereon  and  shall  be  under  no  liability  to 


any  party  hereto  for  any  action  taken  in  ac¬ 
cordance  with  the  said  written  directions. 

(3)  The  Government,  or  its  authorized 
representatives,  shall  have  access  to  the 
books  and  records  maintained  by  the  Bank 
with  respect  to  such  Special  Bank  Account 
at  all  reasonable  times  and  for  all  reason¬ 
able  purposes,  including,  without  limitation, 
the  Inspection  or  copying  of  such  books  and 
records  and  any  and  all  memoranda,  checks, 
correspondence,  or  documents  appertaining 
thereto.  Except  as  agreed  upon  by  the  Gov¬ 
ernment  and  the  Bank,  all  books  and  re¬ 
cords  pertaining  to  the  Special  Bank  Ac¬ 
count  in  the  possession  of  the  Bank  relating 
to  the  Special  Bank  Account  agreement 
shall  be  preserved  by  the  Bank  for  a  period 
of  three  (3)  years  after  final  payment  under 
the  contract  to  which  the  Special  Bank  Ac¬ 
count  agreement  pertains  or  otherwise  dis¬ 
posed  of  In  such  manners  as  may  be  agreed 
upon  by  the  Government  and  the  Bank. 

(4)  In  the  event  of  the  service  of  any  writ 
of  attachment,  levy  of  execution,  or  com¬ 
mencement  of  garnishment  proceedings 
with  respect  to  the  Special  Bank  Account, 
the  Bank  will  promptly  notify  the  head  of 
the  procuring  activity,  DOE. 

In  witness  whereof  the  parties  hereto 
have  caused  this  Agreement  to  be  executed 
as  of  the  day  and  year  first  above  written. 

(Signatures  and  official  titles.) 

§  9-50.704-20  Payments  (cost-type  con¬ 
tracts  where  funds  are  not  advanced  by 
DOE). 

(a)  Payments  on  account  oi  allowa¬ 
ble  costs.  Once  each  month  (or  at 
more  frequent  intervals,  if  approved 
by  the  Contracting  Officer)  the  con¬ 
tractor  may  submit  to  the  Contracting 
Officer,  in  such  form  and  reasonable 
detail  as  he  may  require,  an  invoice  or 
voucher  supported  by  a  statement  of 
cost  incurred  by  the  contractor  in  the 
performance  of  this  contract  and 
claimed  to  constitute  allowable  costs. 
When  pension  contributions  are  paid 
by  the  Contractor  to  the  retirement 
fund  less  frequently  than  quarterly, 
accrued  costs  therefor  shall  be  ex¬ 
cluded  from  indirect  costs  for  payment 
purposes  until  such  costs  are  paid.  If 
pension  contributions  are  paid  on  a 
quarterly  or  more  frequent  basis,  ac¬ 
cruals  therefor  may  be  included  in  in¬ 
direct  cost  for  payment  purposes  pro¬ 
vided  that  they  are  paid  to  the  fund 
within  30  days  after  the  close  oi  the 
period  covered.  If  payments  are  not 
made  to  the  fund  within  such  30-day 
period,  pension  contribution  costs 
shall  be  excluded  from  indirect  cost 
for  payment  puposes  until  payment 
has  been  made.  Promptly  after  receipt 
of  each  invoice  or  voucher  the  Govern¬ 
ment  shall,  subject  to  the  provisions  of 
(c)  below,  make  payment  thereon  as 
approved  by  the  Contracting  Officer. 

Note.— For  supply-type  contracts  make 
last  sentence  read  “make  payment  to  the 
extent  of  90  percent  thereon.” 

(b)  Payments  on  account  of  fixed 
fee.  The  fixed  fee  shall  become  due 
and  payable  in  periodic  installments  in 
amounts  based  on  the  proportion  of 


the  work  then  completed  as  deter¬ 
mined  by  the  Contracting  Officer.  In 
making  such  periodic  payments  there 
shall  be  retained  (10  or  15)  percent 
from  each  payment  which  retained 
amounts  shall  be  paid  upon  comple¬ 
tion  and  acceptance  of  all  work  under 
this  contract;  provided;  however,  that 
the  Contracting  Officer  may  at  any 
time  the  amount  of  the  retained  fixed 
fee  equals  one  hundred  thousand  dol¬ 
lars  ($100,000''  make  payments  of  any 
of  the  remaning  periodic  installments 
of  the  fixed  fee  in  full. 

(c)  Audit  adjustments.  At  any  time 
or  times  prior  to  settlement  under  this 
contract  the  Contracting  Officer  may 
have  invoices  or  vouchers  and  state¬ 
ments  of  cost  audited.  Each  payment 
therefore  made  shall  be  subject  to  re¬ 
duction  for  amounts  Included  in  the 
related  invoice  or  voucher  which  are 
found  by  the  Contracting  Officer  on 
the  basis  of  such  audit,  not  to  consti¬ 
tute  allowable  cost.  Any  payment  may 
be  reduced  for  overpayments,  or  in¬ 
creased  for  underpayments,  on  preced¬ 
ing  invoices  or  vouchers. 

(d)  Completion  voucher.  On  receipt 
and  approval  of  the  invoice  or  voucher 
designated  by  the  contractor  as  the 
“completion  invoice”  or  “completion 
voucher”  and  upon  compliance  by  the 
contractor  with  all  the  provisions  of 
this  contract  (including  without  limi¬ 
tation,  the  provisions  relating  to  pat¬ 
ents  and  provisions  of  (f)  below)  the 
Government  shall  promptly  pay  to  the 
contractor  any  balance  of  allowable 
cost,  and  any  part  of  the  fixed  fee 
which  has  been  withheld  pursuant  to 
(b)  above  or  otherwise  not  paid  to  the 
contractor.  The  completion  invoice  or 
voucher  shall  be  submitted  by  the  con¬ 
tractor  promptly  following  completion 
of  the  work  under  this  contract  but  in 
no  event  later  than  one  (1)  year 
(unless  within  the  year  the  Contract¬ 
ing  Officer  grants  a  further  specific 
period  of  time)  from  the  date  of  such 
completion. 

(e)  Applicable  credits.  The  contrac¬ 
tor  agrees  that  any  refunds,  rebates, 
credits  or  other  amounts  (including 
any  Interest  thereon)  accruing  to  o’- 
received  by  the  contractor  or  any  as¬ 
signee  under  this  contract  shall  be 
paid  by  the  contractor  to  the  Govern¬ 
ment,  to  the  extent  that  they  are 
properly  allocable  to  costs  for  which 
the  contractor  has  been  reimbursed  by 
the  Government  under  this  contract. 
Reasonable  expenses  Incurred  by  the 
contractor  for  the  purpose  of  securing 
such  refunds,  rebates,  credits,  or  other 
amounts  shall  be  allowable  costs  here¬ 
under  when  approved  by  the  Contract¬ 
ing  Officer. 

(f)  Financial  settlement.  Prior  to 
final  payment  under  this  contract,  the 
contractor  and  each  assignee  under 
this  contract  whose  assignment  Is  in 
effect  at  the  time  of  final  payment 
under  this  contract  shall  execute  and 
deliver. 
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(1)  An  assignment  to  the  Govern¬ 
ment  in  form  and  substance  satisfac¬ 
tory  to  the  Contracting  Officer  of  re¬ 
funds,  rebates,  credits,  or  other 
amounts  (including  any  interest  there¬ 
on)  properly  allocable  to  costs  for 
which  the  Contractor  has  been  reim¬ 
bursed  by  the  Government  under  this 
contract;  and 

(2)  A  release  discharging  the  Gov¬ 
ernment,  its  officers,  agents,  and  em¬ 
ployees  from  all  liabilities,  obligations, 
and  claims  arising  out  of  or  under  this 
contract,  subject  only  to  the  following 
exceptions: 

(i)  Specified  claims  in  stated 
amounts  or  in  estimated  amounts 
where  the  amounts  are  not  susceptible 
of  exact  statement  by  the  contractor; 

(ii)  Claims,  together  with  reasonable 
expenses  incidental  thereto,  based 
upon  liabilities  of  the  contractor  to 
third  parties  arising  out  of  perfor¬ 
mance  of  this  contract;  Provided,  That 
such  claims  are  not  known  to  the  con¬ 
tractor  on  the  date  of  the  execution  of 
the  release:  And  provided  further. 
That  the  contractor  gives  notice  of 
such  claims  in  writing  to  the  Contract¬ 
ing  Officer  not  more  than  six  years 
after  the  date  of  the  release  or  the 
date  of  any  notice  to  the  contractor 
that  the  Government  is  prepared  to 
make  final  payment,  whichever  is  ear¬ 
lier;  and 

(iii)  Claims  for  reimbursement  of 
costs  (other  than  expenses  of  the  con¬ 
tractor  by  reason  of  any  indemnifica¬ 
tion  of  the  Government  against  patent 
liability),  Including  reasonable  ex¬ 
penses  incidental  thereto,  incurred  by 
the  contractor  under  the  provisions  of 
this  contract  relating  to  patents. 

§  9-50.704-21  Property. 

(a)  Furnishing  of  Government  prop¬ 
erty.  The  Government  reserves  the 
right  to  furnish  any  property  or  ser¬ 
vices  required  for  the  performance  of 
the  work  under  this  contract. 

(b)  Title  to  property.  Title  to  all 
property  furnished  by  the  Govern¬ 
ment  shall  remain  in  the  Government 
except  as  otherwise  provided  in  this 
article.  Except  as  otherwise  provided 
by  the  Contracting  Officer,  title  to  all 
materials,  equipment,  supplies,  and 
tangible  personal  property  of  every 
kind  and  description  purchased  by  the 
contractor,  for  the  cost  of  which  the 
contractor  is  entitled  to  be  reimbursed 
as  a  direct  item  of  cost  under  this  con¬ 
tract,  shall  pass  directly  from  the 
vendor  to  the  Government.  The  Gov¬ 
ernment  reserves  the  right  to  inspect, 
and  to  accept  or  reject,  any  item  of 
such  property.  The  contractor  shall 
make  such  disposition  of  rejected 
items  as  the  Contracting  Officer  shall 
direct.  Title  to  other  property,  the 
cost  of  which  is  reimbursable  to  the 
contractor  under  this  contract,  shall 
pass  to  and  vest  in  the  Government 
upon  (i)  Issuance  for  use  of  such  prop¬ 


erty  in  the  performance  of  this  con¬ 
tract,  or  (ii)  commencement  of  pro¬ 
cessing  or  use  of  such  property  in  the 
performance  of  this  contract,  or  (ill) 
reimbursement  of  the  cost  thereof  by 
the  Government,  whichever  first 
occurs.  Property  furnished  by  the 
Government  and  property  purchased 
or  furnished  by  the  contractor,  title  to 
which  vests  in  the  Government,  under 
this  paragraph  are  hereinafter  re¬ 
ferred  to  as  government  property. 
Title  to  government  property  shall  not 
be  affected  by  the  incorporation  of  the 
property  into  or  the  attachment  of  it 
to  any  property  not  owned  by  the 
Government,  nor  shall  such  govern¬ 
ment  property  or  any  part  thereof,  be 
or  become  a  fixture  or  lose  its  identity 
as  personalty  by  reason  of  affixation 
to  any  reality. 

(c)  Identification.  To  the  extent  di¬ 
rected  by  the  Contracting  Officer,  the 
contractor  shall  identify  government 
property  coming  into  the  contractor’s 
possession  or  custody  by  marking  or 
segregating  in  such  a  way,  satisfactory 
to  the  Contracting  Officer,  as  shall  in¬ 
dicate  its  ownership  by  the  Govern¬ 
ment. 

(d)  Disposition.  The  contractor  shall 
make  such  disposition  of  government 
property  which  has  come  into  the  pos¬ 
session  or  custody  of  the  contractor  or 
under  this  contract  as  the  Contracting 
Officer  shall  direct.  When  authorized 
in  writing  by  the  Contracting  Officer 
during  the  progress  of  the  work  or 
upon  completion  or  termination  of 
this  contract,  the  contractor  may, 
upon  such  terms  and  conditions  as  the 
Contracting  Officer  may  approve,  sell, 
or  exchange  such  property,  or  acquire 
such  property  at  a  price  agreed  upon 
by  the  Contracting  Officer  and  the 
contractor  as  the  fair  value  thereof. 
The  amount  received  by  the  contrac¬ 
tor  as  the  result  of  any  disposition,  or 
the  agreed  fair  value  of  any  such  prop¬ 
erty  acquired  by  the  contractor,  shall 
be  applied  in  reduction  of  cost  allowa¬ 
ble  under  this  contract  or  shall  be  oth¬ 
erwise  credited  to  account  of  the  Gov 
emment,  as  the  Contracting  Officer 
may  direct.  Upon  completion  of  the 
work  or  the  termination  of  this  con¬ 
tract,  the  contractor  shall  render  an 
accounting,  as  prescribed  by  the  Con¬ 
tracting  Officer,  of  all  government 
property  which  had  come  into  the  pos¬ 
session  or  custody  of  the  contractor 
under  this  contract. 

(e)  Protection  of  government  proper¬ 
ty— Classified  Materials.  The  contrac¬ 
tor  shall  take  all  reasonable  precau¬ 
tions,  as  directed  by  the  Contracting 
Officer,  or  in  the  absence  of  such  di¬ 
rections  in  accordance  with  sound  in¬ 
dustrial  practice,  to  safeguard  and  pro¬ 
tect  government  property  in  the  con¬ 
tractor’s  possession  or  custody.  Special 
measures  shall  be  taken  by  the  con¬ 
tractor  in  the  protection  of  and  ac¬ 
counting  for  any  classified  or  special 


materials  involved  in  the  performance 
of  this  contract,  in  accordance  with 
the  regulations  and  requirements  of 
DOE. 

(f)  Risk  of  loss  ef  government  prop¬ 
erty.  The  contractor  shall  not  be  liable 
for  loss  or  destruction  of  or  damage  to 
government  property  in  the  contrac¬ 
tor's  possession  unless  such  loss,  de¬ 
struction  or  damage  results  from  will¬ 
ful  misconduct  or  lack  of  good  faith  on 
the  part  of  the  contractor’s  manageri¬ 
al  personnel,  or  unless  such  loss,  de¬ 
struction  or  damage  results  from  a 
failure  on  the  part  of  the  contractor's 
managerial  personnel,  to  take  all  rea¬ 
sonable  steps  to  comply  with  any  ap¬ 
propriate  written  directives  of  the 
Contracting  Officer  to  safeguard  such 
property  under  paragraph  (e)  hereof. 
The  term  “contractor’s  managerial 
personnel”  as  used  herein  means  the 
contractor’s  directors,  officers  and  any 
of  its  managers,  superintendents,  or 
other  equivalent  representatives  who 
have  supervision  or  direction  of  (1)  all 
or  substantially  all  of  the  contractor’s 
business;  or  (2)  all  or  substantially  all 
of  the  contractor’s  operation  at  any 
one  plant  or  separate  location  at 
which  this  contract  is  being  per¬ 
formed;  or  (3)  a  separate  and  complete 
major  industrial  operation  in  connec¬ 
tion  with  the  performance  of  this  con¬ 
tract;  or  (4)  a  separate  and  complete 
major  construction,  alteration  or 
repair  operation  in  connection  with 
performance  of  this  contract. 

(g)  Steps  to  be  taken  in  event  of  loss. 
Upon  the  happening  of  any  loss  or  de¬ 
struction  of  or  damage  to  Government 
Property  in  the  possession  or  custody 
of  the  contractor,  the  contractor  shall 
immediately  inform  the  Contracting 
Officer  of  the  occasion  and  extent 
thereof,  shall  take  all  reasonable  steps 
to  protect  the  property  remaining,  and 
shall  repair  or  replace  the  lost,  de¬ 
stroyed,  or  damaged  property,  if  and 
as  directed  by  the  Contracting  Officer, 
but  shall  take  no  action  prejudicial  to 
the  right  of  the  Government  to  recov¬ 
er  therefor  and  shall  furnish  to  the 
Government,  on  request,  all  reason¬ 
able  assistance  in  obtaining  recovery. 

(h)  Government  property  for  Gov¬ 
ernment  use  only.  Government  prop¬ 
erty  shall  be  used  only  for  the  perfor¬ 
mance  of  this  contract. 

5  9-50.704-22  Contractor  procurement 

(a)  DOE  reserves  the  right  at  any 
time  to  require  that  the  contractor 
submit  for  approval  any  or  all  procure¬ 
ments  under  this  contract.  The  con¬ 
tractor  shall  not  procure  any  item 
whose  purchase  is  expressly  prohibit¬ 
ed  by  the  written  direction  of  DOE 
and  shall  use  such  special  and  directed 
procurement  sources  as  may  be  ex¬ 
pressly  required  by  DOE.  The  contrac¬ 
tor  shall  (note  A)  provide  information 
concerning  procurement  methods, 
practices,  and  procedures  used  or  pro- 
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posed  to  be  used  and  shall  use  meth¬ 
ods,  practices,  and  procedures  which 
are  ai*;eptable  to  DOE.  Procurement 
arrangements  under  this  contract 
(note  B)  shall  not  relieve  the  contrac¬ 
tor  of  any  obligation  under  this  con¬ 
tract  (including,  among  other  things, 
the  obligation  properly  to  supervise, 
administer,  and  coordinate  the  work  of 
subcontractors)  and  shall  be  in  such 
form  and  contain  such  provisions  as 
are  required  by  this  contract  or  as 
DOE  may  prescribe. 

(b)  In  addition  to,  and  without  dero¬ 
gation  of  any  rights  under  paragraph 

(a)  of  this  section  and  any  other  provi¬ 
sion  in  this  contract,  the  contractor 
shall  require  subcontractors  to  furnish 
cost  or  pricing  data,  and  shall  include 
in  such  subcontracts  the  clause  set 
forth  in  §9-3.850  except  as  otherwise 
directed  or  approved  by  DOE. 

(c)  Procurement  or  transfer  of 
equipment,  materials,  supplies,  or  ser¬ 
vices  from  a  contractor-controlled 
source  (any  division  or  other  organiza¬ 
tional  component  of  the  prime  con¬ 
tractor  (exclusive  of  the  contracting 
component)  and  any  subsidiary  or  af¬ 
filiate  of  the  contractor  under  a 
common  control)  shall  be  considered  a 
procurement  for  the  purposes  of  this 
article. 

Note  A.— When  appropriate,  the  words, 
“if  required  by  the  Contracting  Officer,” 
may  be  inserted  here. 

Note  B.— When  appropriate,  the  words 
“shall  be  made  in  the  name  of  the  contrac¬ 
tor.  shall  not  bind  nor  purport  to  bind  the 
Government"  may  be  inserted  here. 

§9-50.704-23  Taxes. 

See  §9-50.1103-3. 

§9-50.704-24  Subcontractor  cost  or  pric¬ 
ing  data. 

(a)  The  following  clause  shall  be  in¬ 
serted  in  all  subcontracts  under  the 
prime  contracts  referred  to  in  DOE- 
PR  9-3.807-3  where  such  subcontracts 
are  over  (100,000,  and  in  all  modifica¬ 
tions  over  (100,000  to  such  subcon¬ 
tracts  even  though  the  original 
amount  of  the  subcontract  is  (100,000 
or  less: 

Certified  Cost  or  Pricing  Data 

(aXl)  The  subcontractor  shall  require 
under  the  situations  described  in  (2)  below, 
unless  exempted  under  the  exceptions  set 
forth  in  (3)  below,  each  sub-subcontractor 
under  this  subcontract  to  submit  cost  or 
pricing  data  and  to  certify  that,  to  the  best 
of  his  knowledge  and  belief,  such  cost  or 
pricing  data  are  accurate,  complete  and  cur¬ 
rent. 

(2)  Except  as  provided  in  (3)  below,  certi¬ 
fied  cost  or  pricing  data  shall  be  submitted 
prior  to  (i)  the  award  of  each  sub-subcon¬ 
tract,  the  price  of  which  is  expected  to 
exceed  $100,000,  and  (ii)  the  negotiation  of 
the  price  of  each  change  or  modification  to 
a  sub-subcontract  under  this  subcontract  for 
which  the  price  adjustment  is  expected  to 
exceed  (100,000. 

(3)  Certified  cost  or  pricing  data  need  not 
be  furnished  pursuant  to  this  paragraph  (a) 


where  (i)  the  subcontractor  has  not  been  re¬ 
quired  to  furnish  cost  or  pricing  data;  or  (ii) 
the  price  adjustment  is  based  on  adequate 
price  competition,  established  catalog  or 
market  prices  of  commercial  items  sold  in 
substantial  quantities  to  the  general  public, 
or  the  prices  are  set  by  lew  or  regulation; 
and  the  subcontractor  states  in  writing  the 
basis  for  applying  this  exception. 

(4)  in  submitting  the  cost  or  pricing  data, 
the  sub-subcontractor  shall  use  the  form  of 
certificate  set  forth  in  paragraph  (b)  below 
and  shall  certify  that  the  data  are  accurate, 
complete,  and  current.  Such  certificate  and 
data  (actual  or  identified,  as  provided  in  the 
certificate  prescribed  below)  shail  be  sub¬ 
mitted  by  sub-subcontractors  to  the  next 
higher-tier  sub-subcontractor,  or  the  sub¬ 
contractor,  as  applicable,  for  retention. 

(b)  The  certificates  required  by  this 
clause  shall  be  in  the  form  set  forth 
below. 

Subcontractor’s  Certificate  of  Current 
Cost  or  Pricing  Data 

This  is  to  verify  that,  to  the  best  of  my 
knowledge  and  belief,  cost  or  pricing  data 
submitted  in  writing,  or  specifically  identi¬ 
fied  in  writing  if  actual  submission  of  the 
data  is  impracticable  (see  FPR  1-3.807- 
3(hX2),  to  the  contractor  in  support  of 
- are  accurate,  complete,  and  cur¬ 
rent  as  of - . 

Firm - 

Name - 

Title - 

(c)  For  purposes  of  verifying  that 
certified  cost  or  pricing  data  submitted 
in  conjunction  with  the  negotiation  of 
this  subcontract  or  any  subcontract 
change  or  other  modification  involving 
an  amount  in  excess  of  (100,000  were 
accurate,  complete,  and  current,  DOE 
shall,  until  the  expiration  of  3  years 
from  the  date  of  final  payment  under 
this  subcontract,  have  the  right  to  ex¬ 
amine  those  books,  records,  docu¬ 
ments,  papers,  and  other  supporting 
data  which  involve  transactions  relat¬ 
ed  to  this  subcontract  or  which  will 
permit  adequate  evaluation  of  the  cost 
or  pricing  data  submitted,  along  with 
the  computations  and  projections  used 
therein. 

(d)  If  the  original  price  of  this  sub¬ 
contract  exceeds  (100,000  or  the  price 
of  any  change  or  other  modification  to 
this  subcontract  is  expected  to  exceed 
(100,000,  the  subcontractor  agrees  to 
furnish  the  contractor  certified  cost  or 
pricing  data,  using  the  certificate  set 
forth  in  paragraph  (b)  above,  unless 
the  price  is  based  on  adequate  price 
competition,  established  catalog  or 
market  prices  of  commercial  items 
sold  in  substantial  quantities  to  the 
general  public  or  prices  set  by  law  or 
regulation. 

(e)  The  requirement  for  submission 
of  certified  cost  or  pricing  data  with 
respect  to  any  change  or  other  modifi¬ 
cation  does  not  apply  to  any  sub-sub- 
contract  change  or  other  modification, 
at  any  tier,  where  the  subcontract  is 
firm  fixed-price  or  fixed-price  with  es¬ 
calation  unless  such  change  or  other 


modification  results  from  a  change  or 
other  modification  to  the  subcontract, 
nor  does  it  apply  to  a  sub-subcontract 
change  or  modification,  at  any  tier 
where  the  subcontract  is  not  firm 
fixed-price  or  fixed-price  with  escala¬ 
tion  unless  the  price  for  such  change 
or  other  modification  becomes  reim¬ 
bursable  under  the  contract. 

(f)  The  subcontractor  agrees  to 
insert  paragraph  (c)  without  change 
and  the  substance  of  paragraphs  (a), 
(b),  (d),  (e),  and  (f)  of  this  clause  in 
each  sub-subcontract  hereunder  in 
excess  of  $100,000  and  in  each  sub-sub¬ 
contractor  of  $100,000  or  less  at  the 
time  of  making  a  change  or  other 
modification  thereto  in  excess  of 
(100,000. 

(g)  If  the  prime  contractor  deter¬ 
mines  that  any  price,  including  profit 
or  fee,  negotiated  in  connection  with 
this  subcontract  or  any  cost  reimburs¬ 
able  under  this  subcontract  was  in¬ 
creased  by  any  significant  sums  be¬ 
cause  the  subcontractor,  or  any  sub¬ 
subcontractor  pursuant  to  this  clause 
or  any  sub-subcontract  clause  herein 
required,  furnished  incomplete  or  in¬ 
accurate  cost  or  pricing  data  or  data 
not  current  as  certified  in  the  subcon¬ 
tractor’s  certificate  of  current  cost  or 
pricing  data,  then  such  price  or  cost 
shall  be  reduced  accordingly  and  the 
con tr  act  shall  be  modified  in  writing 
to  r<  fleet  such  reduction. 

(h)  Failure  of  the  contractor  and  the 
subcontractor  to  agree  on  any  of  the 
matters  in  paragraph  (g)  above  shall 
be  a  dispute  concerning  a  question  of 
fact  within  the  meaning  of  the  dis¬ 
putes  clause  of  this  subcontract. 

Note.— Since  the  subcontract  is  subject  to 
reduction  under  this  clause  by  reason  of  de¬ 
fective  cost  or  pricing  data  submitted  in  con¬ 
nection  with  certain  sub-subcontracts,  it  is 
expected  that  the  subcontractor  may  wish 
to  include  a  clause  in  each  such  sub-subcon¬ 
tract  requiring  the  sub-subcontractor  to  ap¬ 
propriately  idemnify  the  subcontractor.  It  is 
also  expected  that  any  sub-subcontractor 
subject  to  such  indeminlflcation  will  gener¬ 
ally  require  substantially  similar  indemnifi¬ 
cation  for  defective  cost  or  pricing  data  re¬ 
quired  to  the  submitted  by  his  lower-tier 
sub-subcontractors. 

(a)  This  clause  may  also  be  used  for  sub¬ 
contracts  of  $100,000  or  less  for  which  a  cer¬ 
tificate  of  cost  or  pricing  data  is  obtained  in 
accordance  with  FPR  l-3.807-3(g),  and,  if  so 
used,  the  $100,000  amount  stated  in  the 
clause  should  be  appropriately  modified. 

•  (b)  The  head  of  a  procuring  activity,  for 
contracts  estimated  to  be  within  the  limits 
of  delegated  authority,  may,  without  power 
of  redelegation,  approve  the  waiver  cited  in 
FPR  1-3.814-3(0. 

§  9-50.704-25  Workmanship  and  materi¬ 
als. 

(a)  Grade  of  workmanship  and  mate¬ 
rials.  Unless  otherwise  directed  by  the 
Contracting  Officer  or  expressly  pro¬ 
vided  for  by  specifications  issued 
under  this  contract: 

(1)  All  workmanship  shall  be  first 
class;  and 
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(2)  All  articles,  equipment  and  mate¬ 
rials  incorporated  in  the  work  are  to 
be: 

(i)  New  and  of  the  most  suitable 
grade  of  their  respective  kinds  for  the 
purpose; 

(11)  In  accordance  with  any  applica¬ 
ble  drawings  and  specifications;  and 

(ill)  Installed  to  the  satisfaction  and 
with  the  approval  of  the  Contracting 
Officer. 

Where  equipment,  materials,  or  arti¬ 
cles  are  referred  to  in  the  specifica¬ 
tions  as  “equal  to”  any  particular  stan¬ 
dard,  the  Contracting  Officer  shall 
decide  the  question  of  equality. 

(b)  Samples  and  test  results.  If  the 
Contracting  Officer  so  requires,  the 
contractor  shall  submit  for  approval 
samples  of  or  test  results  on  any  mate¬ 
rials  proposed  to  be  incorporated  in 
the  work  before  making  any  commit¬ 
ment  for  the  purchase  of  such  materi¬ 
als. 

§  9-50.704-26  Nuclear  reactor  safety. 

(a)  The  contractor  recognizes  that 
the  activities  under  this  contract  in¬ 
volve  the  risk  of  a  nuclear  incident 
which,  while  the  chances  are  remote, 
could  adversely  affect  the  public 
health  and  safety.  In  the  conduct  of 
its  activities  hereunder,  the  contractor 
will  exercise  a  degee  of  care  commen¬ 
surate  with  the  risk  involved. 

Notk.— In  contracts  including  activities  in 
addition  to  reactor  operations,  this  para¬ 
graph  should  be  revised  as  follows: 

(a)  The  activities  under  this  contract  in¬ 
clude  the  operation  of  a  nuclear  reactor  and 
the  contractor  recognizes  that  such  oper¬ 
ation  involves  the  risk  of  a  nuclear  incident: 
which,  while  the  chances  are  remote,  could 
adversely  affect  the  public  health  and 
safety.  In  the  operation  of  the  nuclear  reac¬ 
tor,  the  contractor  will  exercise  a  degree  of 
care  commensurate  with  the  risk  Involved. 

(b)  The  contractor  shall  comply  with 
all  applicable  regulations  of  DOE  con¬ 
cerning  nuclear  reactor  safety  and 
with  those  requirements  (including  re¬ 
porting  requirements  and  instructions) 
of  DOE  concerning  nuclear  reactor 
safety  of  which  it  is  notified  in  writing 
by  the  Contracting  Officer. 

(c)  Prior  to  the  initial  startup  of  any 
nuclear  reactor  under  this  contract 
and  prior  to  any  subsequent  startup 
following  a  change  which  represents  a 
significant  deviation  from  the  proce¬ 
dures,  equipment,  or  analyses  de¬ 
scribed  in  the  hazards  summary  report 
for  that  reactor,  the  contractor  shall: 

(1)  Prepare  a  safety  analysis  report 
and  detailed  plans  and  procedures  de¬ 
signed  to  assure  the  safe  operation 
and  maintenance  of  the  reactor.  These 
will  generally  cover,  but  not  be  limited 
to:  prestartup  checklists;  normal  oper¬ 
ation  of  the  reactor  and  supporting 
auxiliaries;  maintenance  operation; 
emergency  situations;  and  technical 
standards  for  equipment  and  systems. 

(2)  Establish  nuclear  safety  control 
procedures  to  be  used  within  the  con¬ 


tractor’s  organization  to  insure  appro¬ 
priate  review  and  internal  approval  of 
the  detailed  plans  and  procedures 
specified  in  (1)  above. 

(3)  Submit  to  the  Contracting  Offi¬ 
cer  for  his  approval  such  procedures 
relating  to  nuclear  safety  as  may  be 
designated  by  him. 

(4)  Carry  out  a  training  program  de¬ 
signed  to  assure  that  all  personnel 
who  will  be  engaged  in  the  operations 
or  maintenance  of  a  nuclear  reactor 
understand  the  approved  plans  and 
procedures  for  nuclear  safety  perti¬ 
nent  to  their  assignments. 

(5)  Obtain  the  approval  of  the  Con¬ 
tracting  Officer  prior  to  such  startup 
of  the  reactor. 

(d)  In  the  operation  and  mainte¬ 
nance  of  any  nuclear  reactor  under 
this  contract,  the  contractor  shall: 

(1)  Use  all  reasonable  efforts  to 
assure  that  all  operational  and  mainte¬ 
nance  activities  are  performed  by 
qualified  and  adequately  trained  per¬ 
sonnel  and,  except  as  otherwise  agreed 
in  writing,  are  conducted  under  the  su¬ 
pervision  of  personnel  who  are  quali¬ 
fied  to  appraise  any  emergency  condi¬ 
tion  and  take  prompt  effective  action 
with  respect  thereto. 

(2)  Operate  the  reactors  within  the 
operating  limits  which  may  be  pre¬ 
scribed  by  the  Contracting  Officer. 
The  Contracting  Officer  will  consult 
with  the  contractor  in  formulating 
and  revising  such  operating  limits. 

(3)  Follow  strictly  the  procedures  re¬ 
lating  to  nuclear  safety  approved  by 
the  Contracting  Officer  as  specified  in 

(c)(3)  above  and  submit  to  the  Con¬ 
tracting  Officer  for  his  approval  any 
proposed  changes  in  such  procedures. 

(4)  Establish  a  system  of  inspection 
approved  by  the  Contracting  Officer 
(including  review  of  inspection  reports 
by  competent  technical  personnel) 
that  will  (i)  provide  frequent  and  peri¬ 
odic  checks  of  reactor  performance 
and  of  the  qualifications  and  training 
of  operating  and  maintenance  person¬ 
nel  and  (ii)  provide  for  investigation  of 
any  unusual  or  unpredlcted  reactor 
conditions  that  might  affect  the  safe 
operation  of  the  reactor. 

(5)  Report  promptly  to  the  Contract¬ 
ing  Officer  any  change  in  the  physical 
condition  of  the  reactor  or  its  operat¬ 
ing  characteristics  that  might  in  the 
judgment  of  the  contractor  affect  the 
safe  operation  of  the  reactor. 

(6)  Shut  down  the  reactor  Immedi¬ 
ately  whenever  so  instructed  by  the 
Contracting  Officer,  or  whenever,  in 
the  judgment  of  the  contractor,  the 
risk  of  a  nuclear  incident  endangering 
persons  or  property  warrants  such 
action. 

(7)  Prepare,  in  cooperation  with 
other  services  and  facilities  available 
at  the  site  and  with  the  approval  of 
the  Contracting  Officer,  a  plan  for 
minimizing  the  effects  of  a  nuclear  in¬ 
cident  upon  the  health  and  safety  of 


all  persons  on  the  site;  cooperates  with 
the  Contracting  Officer  in  his  prepara¬ 
tion  of  a  plan  to  protect  the  public  off 
the  site;  instruct  its  personnel  as  to 
tneir  participation  in  such  plans  and 
any  personal  risk  to  such  personnel 
that  may  be  involved;  and  participate 
in  such  practice  exercises  as  may  be 
desirable  to  assure  the  effectiveness  of 
such  plans. 

Note.— The  foregoing  clause  shall  be  In¬ 
corporated  in  all  contracts  Involving  the 
startup  and/or  operation  of  DOE  owned, 
nonlicensed  reactors  including  critical  facili¬ 
ties. 

§  9-50.704-27  Consultant  or  other  compa- 
•  rable  employment  services  of  contrac¬ 
tor  employees. 

(a)  The  following  clause  shall  be  in¬ 
cluded  in  all  cost-reimbursement  type 
contracts  identified  in  §  9-50.1213-2(c). 

The  contractor  shall  require  all  em¬ 
ployees  who  are  employed  full-time 
(an  individual  who  performs  work 
under  the  cost-type  contract  on  a  full¬ 
time  annual  basis)  or  part-time  (50 
percent  or  more  of  regular  annual 
compensation  received  under  terms  of 
a  contract  with  DOE)  on  the  contract 
work  to  disclose  to  the  contractor  all 
consultant  or  other  comparable  em¬ 
ployment  services  which  the  employ¬ 
ees  propose  to  undertake  for  others. 
The  contractor  shall  transmit  to  the 
Contracting  Officer  all  information 
obtained  from  such  disclosures.  The 
contractor  will  require  any  employee 
who  will  be  employed  full-time  on  the 
contract  to  agree,  as  a  condition  of  his 
participation  in  such  work,  that  he 
will  not  perform  consultant  or  other 
comparable  employment  services  for 
another  DOE  contractor  under  its  con¬ 
tract  with  DOE  except  with  the  prior 
approval  of  the  contractor. 

(b)  The  following  clause  shall  be  in¬ 
cluded  in  all  contracts  identified  in  §  9- 
50.1213-2(d). 

The  contractor  shall  require  all  em¬ 
ployees  who  are  employed  full-time 
(an  individual  who  performs  work 
under  the  cost-type  contract  on  a  full¬ 
time  annual  basis)  or  part-time  (50 
percent  or  more  of  regular  annual 
compensation  received  under  terms  of 
a  contract  with  DOE)  on  the  contract 
work  to  disclose  to  the  contractor  all 
consultant  or  other  comparable  em¬ 
ployment  services  which  the  employ¬ 
ees  propose  to  undertake  for  others. 
The  contractor  shall  transmit  to  the 
Contracting  Officer  all  information 
obtained  from  such  disclosures.  The 
contractor  will  require  any  employee 
who  will  be  employed  full-time  on  the 
contract  work  to  agree,  as  a  condition 
of  his  participation  in  such  work,  that 
he  will  not  perform  consultant  or 
other  comparable  employment  ser¬ 
vices  for  another  DOE  contractor  in 
the  atomic  energy  field  for  another  or¬ 
ganization  except  with  the  prior  ap¬ 
proval  of  the  contractor.  If  the  con- 
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tractor  believes,  with  respect  to  any 
employee  who  is  employed  full-time 
on  the  contract  work,  that  any  pro¬ 
posed  consultant  or  other  comparable 
employment  service  for  an  organiza¬ 
tion  in  the  atomic  energy  field  other 
than  a  DOE  cost-type  contractor  may 
involve:  (1)A  rate  of  remuneration  sig¬ 
nificantly  in  excess  of  the  employee’s 
regular  rate  of  remuneration;  (2)  a  sig¬ 
nificant  question  concerning  possible 
conflict  with  DOE’s  policies  regarding 
conduct  of  employees  of  DOE’s  con¬ 
tractors;  (3)  the  contractor’s  respon- 
siblity  to  report  fully  and  promptly  to 
DOE  all  significant  research  and  de¬ 
velopment  information;  or  (4)  the 
patent  provisions  of  the  contractor’s 
contract  with  DOE,  the  contractor 
shall  obtain  the  prior  approval  of  the 
Contracting  Officer  for  such  consul¬ 
tant  or  other  comparable  employment 
service. 

§  9-50.704-28  Assignment. 

Neither  this  contract  nor  any  inter¬ 
est  therein  nor  claim  thereunder  shall 
be  assigned  or  transferred  by  the  con¬ 
tractor  except  as  expressly  authorized 
in  writing  by  the  Contracting  Officer. 

§  9-50.704-29  Permits. 

Except  as  otherwise  directed  by  the 
Contracting  Officer,  the  contractor 
shall  procure  all  necessary  permits  or 
licenses  and  abide  by  all  applicable 
laws,  regulations,  and  ordinances  of 
the  United  States  and  of  the  state,  ter¬ 
ritory,  and  political  subdivision  in 
which  the  work  under  this  contract  is 
performed. 

§  9-50.704-30  Notice  of  labor  disputes. 

Whenever  an  actual  or  potential 
labor  dispute Js  delaying  or  threatens 
the  performance  of  the  work,  the  con¬ 
tractor  shall  immediately  notify  the 
Contracting  Officer  in  writing.  Such 
notice  shall  include  all  relevant  infor¬ 
mation  concerning  the  dispute  and  its 
background. 

§  9-50.704-31  Litigation  and  claims. 

(a)  Initiation  of  litigation.  The  con¬ 
tractor  may,  with  the  prior  written  au¬ 
thorization  of  the  Contracting  Officer, 
and  shall,  upon  the  request  of  the 
Government  initiate  litigation  against 
third  parties,  including  proceedings 
before  administrative  agencies,  in  con¬ 
nection  with  this  contract.  The  con¬ 
tractor  shall  proceed  with  such  litiga¬ 
tion  in  good  faith  and  as  directed  from 
time  to  time  by  the  Contracting  Offi¬ 
cer. 

(b)  Defense  and  settlement  of 
claims.  The  contractor  shall  give  the 
Contracting  Officer  immediate  notice 
in  writing  (1)  of  any  action,  including 
any  proceeding  before  an  administra¬ 
tive  agency,  filed  against  the  contrac¬ 
tor  arising  out  of  the  performance  of 
this  contract,  and  (2)  of  any  claim 
against  the  contractor,  the  cost  and 


expense  of  which  is  allowable  under 
the  clause  entitled  “Allowable  costs.” 
Except  as  otherwise  directed  by  the 
Contracting  Officer,  in  writing,  the 
contractor  shall  furnish  immediately 
to  the  Contracting  Officer  copies  of  all 
pertinent  papers  received  by  the  con¬ 
tractor  with  respect  to  such  action  or 
claim.  To  the  extent  not  in  conflict 
with  any  applicable  policy  of  insur¬ 
ance,  the  contractor  may  with  the 
Contracting  Officer’s  approval  settle 
any  such  action  or  claim,  shall  effect 
at  the  Contracting  Officer’s  request  an 
assignment  and  subrogation  in  favor 
of  the  Government  of  all  the  contrac¬ 
tor’s  rights  and  claims  (except  those 
against  the  Government)  arising  out 
of  any  such  action  or  claim  against  the 
contractor,  and  if  required  by  the  Con¬ 
tracting  Officer,  shall  authorize  repre¬ 
sentatives  of  the  Government  to  settle 
or  defend  any  such  action  or  claim  and 
to  represent  the  contractor  in,  or  to 
take  charge  of,  any  action.  If  the  set¬ 
tlement  or  defense  of  an  action  or 
claim  against  the  contractor  is  under¬ 
taken  by  the  Government,  the  con¬ 
tractor  shall  furnish  all  reasonable  as¬ 
sistance  in  effecting  a  settlement  or 
asserting  a  defense.  Where  an  action 
against  the  contractor  is  not  covered 
by  a  policy  of  insurance,  the  contrac¬ 
tor  shall,  with  the  approval  of  the 
Contracting  Officer,  proceed  with  the 
defense  of  the  action  in  good  faith  and 
in  such  event  the  defense  of  the  action 
shall  be  at  the  expense  of  the  Govern¬ 
ment,  Provided,  however,  That  the 
Government  shall  not  be  liable  for 
such  expense  to  the  extent  that  it 
would  have  been  compensated  for  by 
insurance  which  was  required  by  law 
or  by  the  written  direction  of  the  Con¬ 
tracting  Officer,  but  which  the  con¬ 
tractor  failed  to  secure  through  its 
own  fault  or  negligence. 

§9-50.704-32  Required  bonds  and  insur¬ 
ance —exclusive  of  Government  proper¬ 
ty  (cost-type  contracts). 

The  contractor  shall  procure  and 
maintain  such  bonds  and  insurance  as 
are  required  by  law  or  by  the  written 
direction  of  the  Contracting  Officer. 
The  terms  of  any  such  bond  or  insur¬ 
ance  policy  shall  be  submitted  to  the 
Contracting  Officer  for  approval  upon 
request  in  view  of  the  provisions  of  the 
article  entitled  “Property,”  the  con¬ 
tractor  shall  not  procure  or  maintain 
for  its  own  protection  any  insurance 
covering  loss  or  destruction  of  or 
damage  to  Government-owned  proper¬ 
ty. 

§9-50.704-33  Priorities,  allocations,  and 
allotments. 

The  contractor  shall  follow  the  pro¬ 
visions  of  DMS  Regulation  1  and  all 
other  applicable  regulations  and 
orders  of  the  Domestic  and  Interna¬ 
tional  Business  Administration,  De¬ 
partment  of  Commerce  in  obtaining 


controlled  materials  and  other  prod¬ 
ucts  and  materials  needed  to  fill  this 
order. 

§  9-50.704-34  Soviet-Bloc  controls  (unclas¬ 
sified  research  contracts  with  educa¬ 
tional  institutions. 

In  connection  with  the  contract  ac¬ 
tivities,  the  contractor  agrees  to 
comply  with  the  requirements  set 
forth  in  Attachment - of  this  con¬ 

tract  relating  to  the  countries  listed 
therein.  From  time  to  time,  by  written 
notice  to  the  contractor,  DOE  shall 
have  the  right  to  change  the  listing  of 

countries  in  Attachment  -  upon  a 

determination  by  DOE  that  such 
change  is  in  conformance  with  nation¬ 
al  policy.  The  contractor  shall  have 
the  right  to  terminate  its  performance 
under  this  contract  upon  at  least  sixty 
days’  prior  written  notice  to  DOE  if 
the  contractor  determines  that  it  is 
unable,  without  substantially  interfer¬ 
ing  with  its  policies  as  an  educational 
institution  or  without  adversely  affect¬ 
ing  its  performance,  to  continue  per¬ 
formance  of  the  work  under  this  con¬ 
tract  as  a  result  of  a  change  in  Attach¬ 
ment  -  made  by  DOE  pursuant  to 

the  preceding  sentence.  If  the  contrac¬ 
tor  elects  to  terminate  performance, 
the  provisions  of  this  contract  respect¬ 
ing  termination  for  the  convenience  of 
the  Government  shall  apply. 

§9-50.704-35  Controls  in  the  national  in¬ 
terest  (unclassified  research  contracts 
with  educational  institutions). 

The  contractor  agrees  to  comply 
with  the  requirements  of  DOE  speci¬ 
fied  in  Attachment  -  to  this  con¬ 

tract,  and  to  such  other  DOE  require¬ 
ments  of  the  same  general  nature  as 
the  parties  may  agree  to  from  time  to 
time;  these  requirements  relate  to  un¬ 
classified  work,  and  they  shall  not  be 
construed  to  limit  or  affect  in  any  way 
the  contractor’s  obligation  to  conform 
to  all  security  regulations  and  require¬ 
ments  of  DOE  pertaining  to  classified 
work. 

§9-50.704-36  Organizational  conflicts  of 
interest  (contracts  with  universities 
where  DOE  has  major  investments  in 
facilities  but  does  not  own  or  lease  the 
land). 

The  parties  agree  that  the  university 
has  adopted  policies  and  procedures, 
designed  to  avoid  conflict-of-interest 
situations,  which  are  in  substantial 
conformance  with  the  Joint  Statement 
of  the  Council  of  American  Associ¬ 
ation  of  University  Professors  and  the 
American  Council  on  Education  of  De¬ 
cember  1964,  entitled,  “On  Preventing 
Conflicts  of  Interest  in  Government- 
Sponsored  Research  at  Universities", 
which  policies  and  procedures  will  be 
applied  in  connection  with  this  con¬ 
tract. 

The  appropriate  clauses  contained  in 
9-1.54  may  be  used  under  the  condi¬ 
tions  set  forth  therein. 
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§9-50.704-37  Statement  of  work  (cost- 
type  contracts). 

Not*.— (a)  While  It  Is  not  feasible  to  set 
forth  standard  language  which  would  fit 
every  cost-type  contract  situation,  language 
for  this  clause  must  be  designed  to  describe 
clearly  the  work  being  undertaken;  the  con¬ 
trols.  as  appropriate,  to  be  exercised  by 
DOE  over  the  performance  of  that  work; 
and  the  relationship  contemplated  between 
the  parties. 

(b)  This  clause  shall  also  include  the  fol¬ 
lowing  language  with  respect  to  subcon¬ 
tracting  performance  of  the  work  described 
pursuant  to  (a)  above.  The  contractor  shall, 
when  directed  by  DOE  and  may,  but  only 
when  authorized  by  DOE,  enter  Into  sub¬ 
contracts  for  the  performance  of  any  part 
of  the  work  under  this  article. 

(c)  In  operating  contracts  when  the  con¬ 
tractor  is  expected  to  perform  no  Davis- 
Bacon  work  with  his  own  forces,  the  special 
clause  in  §9-50.1804-3  shall  be  Included  in 
this  clause. 

§9-50.704-38  Special  clause  for  operating 
contracts. 

See  §9-50.1804-3. 

§  9-50.704-39  Limitation  of  price  and  con¬ 
tractor  performance  (multiyear  con¬ 
tracts). 

(a)  Funds  are  obligated  for  perfor¬ 
mance  of  this  contract  In  the  amount 

of  $ - .  This  obligated  amount  Is  not 

considered  sufficient  for  the  contract 
performance  required  by  and  de¬ 
scribed  herein  for  any  year  other  than 
the  first  year.  Upon  availability  of  ad¬ 
ditional  funds  sufficient  for  perfor¬ 
mance  of  the  full  requirement  for  the 
next  succeeding  year,  the  Contracting 
Officer  shall,  not  later  than  a  date 
agreed  to  by  the  parties,  so  notify  the 
contractor  in  writing  and  the  amount 
of  funds  obligated  herein  for  contract 
performance  shall  be  Increased  accord¬ 
ingly.  This  procedure  shall  apply  for 
each  successive  year  In  which  this  con¬ 
tract  is  to  be  performed. 

(b)  The  Government  is  not  obligated 
to  the  contractor  for  contract  perfor¬ 
mance  in  any  monetary  amount  in 
excess  of  the  amount  obligated  herein. 

(c)  The  contractor  shall  not  incur 
costs  for  the  performance  required  for 
any  year  after  the  first  year  unless 
and  until  he  has  been  notified  In  writ¬ 
ing  by  the  Contracting  Officer  of  an 
increase  in  the  obligated  amount  In  ac¬ 
cordance  with  paragraph  (a)  of  this 
clause.  If  so  notified,  the  contractor  s 
performance  shall  be  increased  only  to 
the  extent  required  for  the  additional 
year  for  which  funds  have  been  obli¬ 
gated. 

(d)  In  the  event  of  termination  pur¬ 
suant  to  the  clause  entitled  “Termina¬ 
tion  for  convenience  of  the  Govern¬ 
ment”,  the  terms  “total  contract 
price”  and  "work  under  the  contract” 
as  used  in  that  clause  plus  the  applica¬ 
ble  amount.  If  any.  established  as  the 
cancellation  ceiling,  and  to  the  work 
under  the  year  for  which  funds  have 
been  obligated.  In  the  event  of  termi¬ 


nation  for  default,  the  Government’s 
right  under  this  contract  shall  apply 
to  the  entire  multiyear  requirements. 

(e)  Notification  to  the  contractor  of 
an  increase  or  decrease  in  the  funds 
obligated  for  performance  of  this  con¬ 
tract  as  a  result  of  a  clause  other  than 
this  clause  shall  not  constitute  the  no¬ 
tification  contemplated  by  paragraph 

(a)  of  this  clause. 

Not*  A.— This  clause  may  be  used  where 
appropriate. 

§  9-50.704-40  Cancellation  (multiyear  con¬ 
tracts). 

(a)  As  used  herein,  the  term  “cancel¬ 
lation”  means  that  the  Government  is 
canceling,  pursuant  to  this  clause.  Its 
requirements  as  set  forth  in  this  con¬ 
tract  for  all  years  subsequent  to  that 
in  which  notice  of  cancellation  Is  pro¬ 
vided.  Such  cancellation  shall  occur 
only,  if  by  the  date  or  within  the  time 
period  specified  in  this  contract,  or 
such  further  time  as  may  be  agreed  to, 
the  Contracting  Officer  (1)  notifies 
the  contractor  that  funds  will  not  be 
available  for  contract  performance  for 
any  subsequent  year;  or  (2)  fails  to 
notify  the  contractor  that  funds  have 
been  made  available  for  performance 
of  the  requirement  for  the  succeeding 
year. 

(b)  Except  for  cancellation  pursuant 
to  this  clause  or  for  termination  pur¬ 
suant  to  the  clause  entitled  “Default”, 
any  reduction  by  the  Contracting  Offi¬ 
cer  in  the  work  called  for  under  this 
contract  shall  be  considered  a  termina¬ 
tion  in  accordance  with  the  clause  en¬ 
titled  “Termination  for  convenience  of 
the  Government”.  Cancellation  pursu¬ 
ant  to  this  clause  shall  not  be  con¬ 
strued  a  termination  In  accordance 
with  the  clause  entitled  “Termination 
for  convenience  of  the  Government”. 

(c)  In  the  event  of  cancellation  pur¬ 
suant  to  this  clause,  the  contractor 
shall  not,  as  consideration  therefor,  be 
entitled  to  any  cancellation  charge 
(Note  A). 

Not*  A.— In  the  event  that  cancellation 
charges  are  appropriate  In  a  particular  mul¬ 
tiyear  award,  the  following  should  be  substi¬ 
tuted  for  paragraph  (c)  above: 

(c)  In  the  event  of  cancellation  pursuant 
to  this  clause,  the  contractor  shall  be  paid, 
as  consideration  therefor,  a  cancellation 
charge  not  to  exceed  the  cancellation  celling 
described  and  the  contractor  agrees  to 
assign  such  employees  or  persons  to  the  per¬ 
formance  of  the  work  under  this  contract 
and  shall  not  reassign  or  remove  any  of 
them  without  the  consent  of  the  Contract¬ 
ing  Officer.  Whenever,  for  any  reason,  one 
or  more  of  the  aforementioned  employees  Is 
unavailable  for  assignment  for  work  under 
the  contract,  the  contractor  shall,  with  the 
approval  of  the  Contracting  Officer,  replace 
such  employee  with  an  employee  of  substan¬ 
tially  equal  abilities  and  qualifications. 

§  9-50.704-43  Other  contracts. 

The  Government  may  undertake  or 
award  other  contracts  for  additional 


work,  and  the  contractor  shall  fully 
cooperate  with  such  other  contractors 
and  Government  employees  and  care¬ 
fully  fit  his  own  work  to  such  addi¬ 
tional  work  as  may  be  directed  by  the 
Contracting  Officer.  The  contractor 
shall  not  commit  or  permit  any  act 
which  will  interfere  with  the  perfor¬ 
mance  of  work  by  any  other  contrac¬ 
tor  or  by  Government  employees. 

§  9-50.704-44  Termination  article  for 
CPFF  architect-engineer  contracts. 

See  §  9-8.751. 

§9-50.704-45  Termination  article  for  op¬ 
erating  contracts. 

See  §  9-50.801. 

§9-50.704-45  Rights  in  technical  data-fa- 
cility. 

See  §  9-9.202-4(c)(2). 

§  9-50,704-47  Classified  inventions. 

See  §9-9.106. 

Subport  9-50.8  Termination  of  Contract* 

§  9-50.800  Scope  and  applicability. 

The  policies  and  procedures  of  FPR 
Part  1-8  and  Part  9-8  shall  be  applied 
to  the  termination  and  settlement  of 
subcontracts  by  operating  and  other 
onsite  contractors. 

§  9-50.801  Clause. 

The  clause  set  forth  in  FPR  1-8.702 
is  not  required  to  be  used  in  operating 
and  onsite  contracts.  However,  all  op¬ 
erating  and  onsite  contracts,  regard¬ 
less  of  whether  they  are  for  produc¬ 
tion,  research  and  development,  or  ser¬ 
vices,  should  contain  an  appropriate 
termination  clause  approved  by  coun¬ 
sel.  The  following  is  suggested  for  use 
in  operating  contracts: 

(a)  This  contract  shp.ll  continue  until 
- unless  sooner  terminated  In  accor¬ 
dance  with  the  provisions  which  follow: 

(1)  The  performance  oi  work  under  this 
contract  may  be  terminated  by  Government 
in  whole,  or  from  time  to  time  in  part,  (i) 
whenever  the  contractor  shall  default  in 
performance,  and  shall  fall  to  cure  the  fault 
or  failure  within  such  period  as  the  con¬ 
tracting  officer  may  allow  after  receipt  from 
the  contracting  officer  of  a  notice  specifying 
the  fault  or  failure,  or  (ii)  whenever  for  any 
reason  the  contracting  officer  shall  deter¬ 
mine  any  such  termination  is  for  the  best 
interest  of  the  Government.  Termination  of 
the  work  hereunder  shall  be  effected  by  de¬ 
livery  of  a  notice  of  termination  specifying 
whether  termination  is  for  default  of  the 
contractor  or  for  the  convenience  of  the 
Government,  the  extent  to  which  perfor¬ 
mance  of  work  under  the  contract  shall  be 
terminated,  and  the  date  upon  which  such 
termination  shall  become  effective.  Any 
such  termination  shall  be  without  prejudice 
to  any  claim  which  either  party  may  have 
against  the  other.  If,  after  notice  of  termi¬ 
nation  under  the  provisions  of  (aXlXi) 
above,  it  is  determined  for  any  reason  that 
the  contractor  was  not  in  default,  such 
notice  of  default  shall  be  deemed  to  have 
been  issued  pursuant  to  (aXIXii)  above,  and 
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the  rights  and  obligations  of  the  parties 
hereto  shall  in  such  event  be  governed  ac¬ 
cordingly. 

(2)  Upon  receipt  of  notice  of  termination, 
in  accordance  with  (1)  above,  the  contractor 
shall,  to  the  extent  directed  in  writing  by 
the  contracting  officer,  discontinue  the  ter¬ 
minated  work  and  the  placing  of  orders  for 
materials,  facilities,  supplies,  and  services  in 
connection  therewith,  and  shall  proceed,  if, 
and  to  the  extent  required  by  the  contract¬ 
ing  officer,  to  cancel  promptly,  and  settle 
with  the  approval  of  the  Contracting  Offi¬ 
cer,  existing  orders,  subcontracts,  and  com¬ 
mitments  insofar  as  such  orders,  subcon¬ 
tracts,  and  commitments  pertain  to  this  con¬ 
tract. 

(b)  Upon  the  termination  of  this  contract, 
full  end  complete  settlement  of  all  claims  of 
the  contractor  and  of  DOE  arising  out  of 
this  contract  shall  be  made  as  follows: 

(1)  The  Government  shall  have  the  right 
in  its  discretion  to  assume  sole  responsibility 
for  any  or  all  obligations,  commitments,  and 
claims  that  the  contractor  may  have  under¬ 
taken  or  incurred,  the  cost  of  which  are  al¬ 
lowable  in  accordance  with  the  provisions  of 
this  contract;  and  the  contractor  shall,  as  a 
condition  of  receiving  the  payments  men¬ 
tioned  in  this  article,  execute  and  deliver  all 
such  papers  and  take  all  such  steps  as  the 
contracting  officer  may  require  for  the  pur¬ 
pose  of  fully  vesting  in  the  Government  any 
rights  and  benefits  the  contractor  may  have 
under  or  in  connection  with  such  obliga¬ 
tions,  commitments,  or  claims. 

(2)  The  Government  shall  treat  as  allowa¬ 
ble  costs  all  expenditures  made  in  accor¬ 
dance  with  and  allowable  under  the  article 
entitled  "Allowable  Costs  and  Fixed  Pee”, 
not  previously  so  allowed  or  otherwise  cred¬ 
ited  for  work  performed  prior  to  the  effec¬ 
tive  date  of  termination,  together  with  ex¬ 
penditures  as  may  be  incurred  for  a  reason¬ 
able  time  thereafter  with  the  approval  of,  or 
as  directed  by,  the  contracting  officer. 

(3)  The  Government  shall  treat  as  allowa¬ 
ble  costs,  to  the  extent  not  included  in 
(b)(2)  above,  and  the  costs  of  settling  and 
paying  claims  arising  out  of  the  termination 
of  work  under  orders,  subcontracts,  and 
commitments  as  provided  in  (a)(2)  above. 

(4)  The  Government  shall  treat  as  allowa¬ 
ble  costs  the  reasonable  costs  of  settlement, 
including  accounting,  legal,  clerical,  and 
other  expenses  reasonably  necessary  for  the 
preparation  of  settlement  claims  and  sup¬ 
porting  data  with  respect  to  the  termination 
of  the  contract  and  for  the  termination  and 
settlement  of  orders  and  subcontracts  there¬ 
under,  together  with  such  further  expendi¬ 
tures  made  by  the  contractor  after  the  date 
of  termination  for  the  protection  or  disposi¬ 
tion  of  Government  property  as  are  ap¬ 
proved  or  required  by  the  contracting  offi¬ 
cer;  provided,  however,  that  if  the  termina¬ 
tion  is  for  default  of  the  contractor,  there 
ehall  not  be  included  any  amount  for  prep¬ 
aration  of  the  contractor’s  settlement  pro¬ 
posal. 

(5)  If  performance  of  work  under  this  con¬ 
tract  is  terminated  in  whole  by  the  Govern¬ 
ment,  the  fixed  fee  of  the  contractor  shall 
be  prorated  to  and  including  the  effective 
date  of  such  termination.  In  addition,  if  the 
termination  is  for  the  convenience  of  the 
Government,  the  contractor  shall  be  paid  a 
fixed  fee  in  an  amount  to  be  agreed  upon  as 
compensation  for  its  services  in  closing  out 
the  work  under  this  contract  after  the  effec¬ 
tive  date  of  such  termination. 

The  additional  fixed  fee  is  to  be  negotiat¬ 
ed  as  soon  as  practicable  after  service  of 


notice  of  termination,  shall  take  into  ac¬ 
count  the  estimate  of  the  cost  of  the  ser¬ 
vices  and  managerial  effort  to  be  rendered 
under  this  article  after  the  effective  date  of 
termination,  and  shall  be  provided  for  in  a 
supplement  or  amendment  to  this  contract 
prior  to  final  settlement  hereunder.  Pend¬ 
ing  agreement  as  to  the  amount  of  such  fee. 
the  contractor  shall  diligently  proceed  with 
the  performance  of  the  services  required 
under  this  article.  No  additional  fee  will  be 
paid  if  the  contract  is  terminated  due  to  the 
default  of  the  contractor.  In  the  event  of  a 
partial  termination  by  the  Government,  an 
equitable  adjustment  shall  be  made  in  the 
fixed  fee  if  such  termination  results  in  a 
material  decrease  in  the  level  of  the  con¬ 
tractor’s  management  effort.  Any  failure  to 
agree  on  the  right  to  or  the  amount  of  any 
adjustment  sha}l  be  deemed  a  dispute 
within  the  purview  of  the  article  hereof  en¬ 
titled  "Disputes”. 

(6)  The  obligation  of  the  Government  to 
make  any  of  the  payments  required  by  this 
article  or  any  other  provisions  of  this  con¬ 
tract  shall  be  subject  to  any  unsettled 
claims  in  connection  with  this  contract 
which  the  Government  may  have  against 
the  contract. 

(c)  Prior  to  final  settlement,  the  contrac¬ 
tor  shall  furnish  a  release  as  required  in  the 
article  entitled  “Payments  and  Advances” 
hereof  and  such  accounting  for  Govern¬ 
ment-owned  property  as  may  be  required  by 
the  contracting  officer:  Provided,  However, 
That  unless  the  contracting  officer  requires 
an  inventory,  the  maintenance  and  disposi¬ 
tion  of  records  of  Government-owned  prop¬ 
erty  in  accordance  with  the  article  entitled 
“Accounts,  Records  and  Inspection”  hereof 
shall  be  accepted  by  the  contracting  officer 
as  full  compliance  will  all  requirements  of 
this  contract  pertaining  to  an  accounting 
for  such  property. 

Subpart  9-50.9  Patents,  Pata,  and  Copyrights 

§  9-50.900  Scope  of  subpart. 

This  subpart  sets  forth  policies,  pro¬ 
cedures,  and  contract  clauses  with  re¬ 
spect  to  inventions  made,  conceived,  or 
utilized  in  the  course  of  or  under  any 
contracts  grants,  agreements,  under¬ 
standings,  or  other  arrangements  en¬ 
tered  into  with  or  for  the  benefit  of 
DOS.  In  addition,  this  subpart  sets 
forth  DOE’s  policies,  procedures,  and 
contract  clauses  with  respect  to  the  ac¬ 
quisition  and  use  of  technical  data  and 
copyrights  in  contracts  or  subcon¬ 
tracts  entered  into,  with  or  for  the 
benefit  of  the  Government. 

§  9-50.901  General  policy. 

With  respect  to  patents,  it  is  noted 
that  subpart  9-9.1  applies  hereto,  with 
the  exception  that  the  short  form 
Patent  Rights  clause  in  §  9-9.107-6  will 
not  be  used  in  contracts  calling  for  the 
operation  of  Government-owned  facili¬ 
ties.  Also,  the  provisions  of  §9-9.109- 
6(h)  pertaining  to  “waivers  to  educa¬ 
tional  institutions’’  do  not  apply  to 
this  subpart.  In  the  case  of  Subpart  9- 
9.2,  all  of  the  material  contained 
therein  is  also  applicable  hereto, 
either  with  respect  to  prime  contracts 
or  subcontracts  thereunder. 


§  9-50.902  Negotiations  and  deviations. 

Contracting  officers  shall  contact 
the  field  patent  counsel  assisting  their 
procuring  activity,  or  the  Assistant 
General  Counsel  for  Patents,  for  assis¬ 
tance  to  the  contracting  officer  in  se¬ 
lecting,  negotiating,  or  approving  ap¬ 
propriate  patent,  data,  and  copyright 
clauses  in  accordance  with  the  proce¬ 
dures  as  set  forth  in  §  9-9.107-4(k)  and 
9-9.202-5. 

Subpart  9-50.10  Bonds  and  Insuraneo 

§  50.1000  Scope. 

Policies  and  procedures  of  FPR  Part 
1-10,  shall  be  applied  to  procurements 
by  operating  and  other  onsite  contrac¬ 
tors,  except  that  the  provisions  of 
FPR  1-10.104-1  and  1-10.105-1  shall 
be  applied  only  to  construction  sub¬ 
contracts. 

§  9-50.1001  Bid  guarantees. 

A  bid  guarantee  may  be  required  for 
a  lump  sum  or  a  unit  price  construc¬ 
tion  subcontract  under  an  operating 
contract  when  the  subcontract  is  en¬ 
tered  into  under  procedures  similar  to 
formal  advertising. 

§9-50.1002  Performance  bonds. 

Performance  bonds  shall  not  be  fur¬ 
nished  at  Government  expense  in  con¬ 
nection  with  DOE  operating  and 
onsite  contracts  and  cost-reimburse¬ 
ment  type  subcontracts  thereunder. 

§  9-50.1002-1  Construction  contracts. 

A  performance  bond  on  Standard 
Form  25  (modified  to  name  the  operat¬ 
ing  or  onsite  contractor  as  well  as  the 
United  States  of  America  as  obligees) 
shall  be  required  for  all  lump  sum  and 
unit  price  construction  subcontracts  in 
excess  of  $2,000  where  the  subcon¬ 
tracts  are  under  operating  or  onsite 
contracts  (or  under  cost-reimburse¬ 
ment  type  subcontracts  under  those 
operating  or  onsite  contracts).  The 
penal  amounts  should  be  as  set  forth 
in  FPR  l-10.104-l(b). 

§  9-50.1002-2  Other  than  construction 
contracts. 

Situations  in  addition  to  those  listed 
in  FPR  l-10.104-2(b)  which  may  war¬ 
rant  requiring  a  performance  bond 
are: 

(a)  Where  doubt  exists  as  to  the  fi¬ 
nancial  or  technical  ability  of  all  possi¬ 
ble  suppliers. 

(b)  Where  the  contractor’s  talent  is 
overly  concentrated  in  a  few  key  per¬ 
sonnel  whose  illness  or  departure 
could  seriously  impair  the  contractor’s 
ability  to  perform  the  proposed  work. 

(c)  Where  other  commitments  of  the 
contractor  might  delay  performance. 

(d)  Where  performance  of  the  pro¬ 
posed  work  might  disrupt  other  oper¬ 
ations  of  the  contractor  and  impair  its 
overall  efficiency. 

(e)  Where  the  item  being  manufac¬ 
tured  is  a  component  for  another  arti- 
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cle  and  is  required  by  a  particular  date 
in  order  to  avoid  delay  in  delivery  of 
the  end  product. 

§  9-50.1003  Payment  bonds. 

Payment  bonds  shall  not  be  fur¬ 
nished  at  Government  expense  in  con¬ 
nection  with  operating  and  onsite  con¬ 
tracts  and  cost-reimbursement  type 
subcontracts. 

§  9-50.1003-1  Construction  contracts. 

A  payment  bond  on  Standard  Form 
24A  modified  to  name  the  operating 
contractor  as  well  as  the  United  States 
of  America  as  obligees)  shall  be  re¬ 
quired  for  all  lump  sum  and  unit  price 
construction  subcontracts  in  excess  of 
$2,000  where  the  subcontracts  are 
under  operating  and  onsite  contracts 
(or  under  cost-reimbursement  type 
subcontracts  under  operating  and 
onsite  contracts.)  The  penal  amounts 
should  be  as  set  forth  in  FPR  1- 
10.105-l(b). 

§  9-50.1003-2  Other  than  construction 
contracts. 

Determinations  that  it  is  in  the  best 
Interest  of  the  Government  to  require 
payment  bonds  in  connection  with 
other  than  construction  contracts  may 
be  made  by  the  contracting  officer  on 
Individual  procurements,  subject  to 
the  approval  of  the  head  of  the  pro¬ 
curing  activity.  In  the  case  of  either 
advertised  or  negotiated  procure¬ 
ments,  whenever  the  contracting  offi¬ 
cer  has  reason  to  believe  that  work 
Under  a  proposed  contract  might  be 
delayed  because  of  the  concern  of  sub¬ 
contractors  or  suppliers  over  the  credit 
standing  of  a  potential  prime  contrac¬ 
tor,  he  should  consider  the  advisability 
of  requiring  a  payment  bond. 

§9-50.1004  Execution  and  administration 
of  bonds. 

(a)  Bid  bonds.  Prior  to  award  of  a 
contract,  the  contracting  officer  shall 
obtain  review  of  the  bid  bond  fur¬ 
nished  with  the  successful  bid  as  to 
legal  form  and  sufficiency  and  as  to 
acceptability  of  the  surety.  Prior  to 
award  of  a  construction  subcontract, 
the  contracting  officer  or,  with  his  ap¬ 
proval,  the  operating  or  onsite  con¬ 
tractor  shall  obtain  review  of  the  bid 
bond  furnished  with  the  successful  bid 
as  to  legal  form  and  sufficiency  and  as 
to  acceptability  of  the  surety  and  ade¬ 
quacy  of  the  bond. 

(b)  Performance  and  payment  bonds. 
The  contracting  officer  shall  obtain 
review  of  such  bonds  as  to  legal  form 
and  sufficiency  and  as  to  adequacy. 
Priot  to  award  of  a  construction  sub¬ 
contract,  the  contracting  officer  or, 
with  his  approval,  the  operating  or 
onsite  contractor  (or  cost-reimburse¬ 
ment  type  subcontractor  under  an  op¬ 
erating  contractor),  shall  obtain 
review  of  such  bonds  as  to  legal  form 
and  sufficiency  and  as  to  acceptability 


PROPOSED  RULES 

of  the  surety  and  adequacy  of  the 
bonds. 

§  9-50.1005  Contract  articles — bonds. 

Standard  contract  articles  pertaining 
to  bonds  are  set  forth  in  §  9-50.704-30. 

§  9-50.1006  Corpoprate  cosureties. 

More  than  one  corporate  surety  may 
be  accepted  as  surety  upon  any  recog¬ 
nizance,  stipulation,  bond,  or  under¬ 
taking  in  connection  with  either  con¬ 
struction  or  other  contracts,  provided 
that  in  no  case  will  the  liability  of  any 
such  cosurety  exceed  the  maximum 
penal  sum  in  which  the  corporate 
surety  1s  qualified  to  any  one  obliga¬ 
tion.  On  bonds  covering  contracts 
other  than  construction  contracts, 
where  the  amount  of  the  bond  is 
greater  than  the  limitation  of  the  cor¬ 
porate  surety,  the  latter  may  reinsure 
with  a  corporation  on  the  acceptable 
list  of  corporate  sureties  having  the  re¬ 
quired  underwriting  capacity.  Reinsur¬ 
ance  agreements  are  not  acceptable  in 
connection  with  construction  con¬ 
tracts.  Corporate  cosureties  need  not 
obligate  themselves  for  the  full 
amount  of  the  bond.  Each  corporate 
surety  may,  by  setting  forth  the  limit 
of  its  liability  in  the  bond  as  a  definite 
and  specified  sum.  limit  such  liability. 
The  cosureties  must,  however,  bind 
themselves  “jointly  and  severally”  for 
the  purpose  of  allowing  a  joint  action 
or  actions  against  any  or  all  of  them. 

§  9-50.1007  Partnership  as  sureties. 

A  partnership  or  other  unincorpor¬ 
ated  association,  as  such,  shall  not  be 
accepted  as  a  surety.  The  individual 
members  of  the  partnership  or  associ¬ 
ation  may,  of  course,  qualify  as  sure¬ 
ties,  provided  they  meet  the  require¬ 
ments  set  forth  in  FPR  1-10.203.  Indi¬ 
vidual  members  of  a  partnership  or  as¬ 
sociation  shall  not,  however,  be  accept¬ 
able  as  sureties  on  bonds  under  which 
the  partnership  or  association,  or  any 
co-partner  or  member  thereof,  is  the 
principal  obligor. 

§  9-50.1008  Substitution  or  replacement  of 
a  surety. 

In  case  of  financial  embarrassment, 
failure,  or  other  disqualifying  cause  of 
the  part  of  a  surety  under  a  bond,  the 
contracting  officer  shall  require  the 
substitution  of  a  satisfactory  new 
surety. 

§9-50.1009  Contract  article — insurance. 

The  contract  article  pertaining  to  in¬ 
surance  is  set  forth  in  §  9-7.204-5. 

§  9-50.1010  Indemnification  of  DOE  con¬ 
tractors. 

The  provisions  of  Subpart  9-10.50, 
Indemnification  of  DOE  contractors, 
apply  to  operating  and  other  onsite 
contractors  in  accordance  with  §  9- 
10.5001. 
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Subpart  9-50.11 — Fodaral,  State,  and  Local 
Taxes 

§  9-50-1101  Exemptions  from  Federal 
excise  taxes. 

§  9-50.1101-1  Supplies  and  services  for  the 
exclusive  use  of  the  United  States. 

(a)  The  exemption  respecting  taxes 
on  communication  services  or  facilities 
has  been  held  to  extend  to  such  ser¬ 
vices  when  furnished  to  DOE  operat¬ 
ing  and  other  onsite  contractors  who 
pay  for  such  services  or  facilities  for 
advances  made  to  them  by  DOE  under 
their  contracts. 

(b)  Additional  exemptions:  Where  it 
is  considered  that  a  request  for  an  ad¬ 
ditional  exemption  would  be  justified, 
a  recommendation  that  such  a  request 
be  made  should  be  forwarded  to  the 
Controller. 

(c)  Exemption  certificates:  Where 
tax  exemption  certificates  are  re¬ 
quired  in  connection  with  the  forego¬ 
ing  taxes,  the  head  of  the  procuring 
activity  will  supply  standard  Govern¬ 
ment  forms  on  request. 

§  9-50.1102  State  and  local  taxes. 

§  9-50.1102-1  Policy. 

It  is  the  DOE  policy  to  secure  those 
immunities  or  exemptions  from  State 
and  ltcal  taxes  to  which  it  is  entitled 
under  the  Federal  constitution  or 
State  laws.  In  carrying  out  this  policy. 
Heads  of  procuring  activities  shall: 

(a)  Take  all  necessary  steps  to  pre¬ 
clude  payment  of  any  taxes  for  which 
any  of  the  foregoing  immunities  or  ex¬ 
emptions  are  available.  Advice  of  coun¬ 
sel  should  be  sought  as  to  the  avail¬ 
ability  of  such  .immunities  or  exemp¬ 
tions; 

(b)  Procure  directly  and  furnish  to 
contractors  as  Government-furnished 
property,  equipment,  material,  or  ser¬ 
vices  when,  in  the  opinion  of  the  Head 
of  the  procuring  activity: 

(1)  Such  direct  procurement  will 
result  in  substantial  savings  to  the 
Government,  taking  into  consideration 
any  additional  administrative  costs; 

(2)  Such  direct  procurement  will  not 
have  a  substantial  adverse  effect  on 
the  relationship  between  DOE  and  its 
contractor,  and 

(3)  Such  direct  procurement  will  not 
have  a  substantial  adverse  effect  on 
the  DOE  program  or  schedules. 

§  3-50.1103  Contract  clauses. 

§9-50.1103-1  Cost-reimbursement  type 
contracts. 

Contracting  officers  should  include 
an  appropriate  clause  in  operating  and 
other  onsite  contracts  (and  cost-type 
subcontracts  where  the  higher-tier 
contracts  and  subcontracts  are  cost- 
type)  which  would  require  that  the 
contractor  take  certain  actions  with 
regard  to  nonpayment,  payment,  pro¬ 
test,  or  other  treatment  of  specific 
taxes. 


■c 
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§  9-50.1103-2  Purchase  orders  and  sub¬ 
contracts. 

(a)  Contracting  officers  should 
assure  that  tax  matters  are  appropri¬ 
ately  treated  in  their  review  and  ap¬ 
proval  of  an  operating  contractor’s 
procurement  system  and  in  their 
review  and  approval  of  individual  pro¬ 
curements  by  such  contractor.  An  ap¬ 
propriate  tax  article  should  be  includ¬ 
ed  in  all  fixed-price  purchase  orders 
and  subcontracts  and  purchase  orders 
contain  provisions  covering  all  tax 
matters  which  may  require  special 
consideration. 

§  9-50.1103-3  Clause. 

The  following  clause  is  suggested  for 
use  in  operating  contracts: 

State  ant  Local  Taxes 

(a)  The  contractor  agrees  to  notify  the 
contracting  officer  of  any  State  or  local  tax, 
fee,  or  charge  levied  or  purported  to  be 
levied  on  or  collected  from  the  contractor 
with  respect  to  the  contract  work,  any 
transaction  thereunder,  or  property  in  the 
custody  or  control  of  the  contractor  and 
constituting  an  allowable  item  of  cost  if  due 
and  payable,  but  which  the  contractor  has 
reason  to  believe,  or  the  contracting  officer 
has  advised  the  contractor,  is  or  may  be  in¬ 
applicable  or  invalid;1  and  the  contractor 
further  agrees  to  refrain  from  paying  any 
such  tax,-  fee.  or  charge  unless  authorized  in 
writing  by  the  contracting  officer.  Any 
State  or  local  tax,  fee,  or  chaise  paid  with 
the  approval  of  the  contracting  officer  or  on 
the  basis  of  advice  from  the  contracting  of¬ 
ficer  that  such  tax,  fee,  or  charge  is  applica¬ 
ble  and  valid,  and  which  would  otherwise  be 
an  allowable  item  of  cost,  shall  not  be  disal¬ 
lowed  as  an  item  of  cost  by  reason  of  any 
subsequent  ruling  or  determination  that 
such  tax,  fee,  or  charge  was  in  fact  inappli¬ 
cable  or  invalid. 

(b)  The  contractor  agrees  to  take  such 
action  es  may  be  required  or  approved  by 
the  contracting  officer  to  cause  any  State  or 
local  tax,  fee,  or  charge  which  would  be  an 
allowable  cost  to  be  paid  under  protest;  and 
to  take  such  action  as  may  be  required  or 
approved  by  the  contracting  officer  to  seek 
recovery  of  any  payments  made,  including 
assignment  to  the  Government  or  its  desig¬ 
nee  of  all  rights  to  an  abatement  or  refund 
thereof,  and  granting  permission  for  the 
Government  to  Join  with  the  contractor  in 
any  proceedings  fc-r  the  recovery  thereof  or 
to  sue  for  recovery  in  the  name  of  the  con 
tractor.  If  the  contracting  officer  directs  the 
contractor  to  institute  litigation  to  enjoin 
the  collection  of  or  to  recover  payment  of 
any  such  tax,  fee,  or  charge  referred  to 
above,  or  if  a  claim  or  suit  is  filed  against 
the  contractor  for  a  tax,  fee,  or  charge  it 
has  refrained  from  paying  in  accordance 
with  this  article,  the  procedures  and  re¬ 
quirements  of  the  article  entitled  “Litiga¬ 
tion  and  Claims”  shall  apply  and  the  costs 
and  expenses  incurred  by  the  contractor 
shall  be  allowable  items  of  cost,  as  provided 
in  this  contract,  together  with  the  amount 
of  any  Judgment  rendered  against  the  con¬ 
tractor. 


'Requirement  for  notice  may  be  broa- 
dended  to  include  all  State  and  local  taxes 
which  may  be  claimed  as  allowable  costs 
when  considered  to  be  appropriate. 


(c)  The  Government  shall  save  the  con¬ 
tractor  harmless  from  penalties  and  interest 
incurred  through  compliance  with  this  arti¬ 
cle.  All  recoveries  or  credits  in  respect  of  the 
foregoing  taxes,  fees,  and  charges  (including 
interest)  shall  inure  to  and  be  for  the  sole 
benefit  of  the  Government. 

Sobport  9-50.12 — Labor  Relation* 

§9-50.1200  Scope. 

(a)  This  part  implements  and  supple¬ 
ments  FPR  Part  1-12. 

(b)  The  provisions  referenced  below 
pertain  to  procurement  by  operating 
and  other  onsite  contractors. 

§9-50.1201  Basic  labor  policies. 

§9-50.1201-1  General. 

(a)  The  policies  and  procedures 
stated  in  FPR  Subpart  1-12.1  are  rec¬ 
ommendatory  and  for  guidance  of 
Federal  agencies  and  provide  that 
problems  arising  out  of  contractor 
labor  relations  shall  be  handled  In  ac 
cordance  with  agency  procedures. 
Except  as  provided  herein,  contracting 
officers  shall,  in  appropriate  circum¬ 
stances,  follow  the  guidance  in  FPR 
Subpart  1-12.1. 

(b)  Contracting  officers  shall  apply 
the  principles  and  policies  set  forth  in 
this  part  §9-50.12  in  lieu  of  or  in  modi¬ 
fication  of  FPR  1-12.101  to  contrac¬ 
tors  responsible  for  the  management/ 
operation  of  Government-owned  and/ 
or  controlled  sites  and  facilities. 

§9-50.1201-2  Labor  relations  (contractor 
personnel  management  and  labor  rela¬ 
tions). 

The  extent  of  Government  owner¬ 
ship  of  the  nation’s  energy  plant  and 
materials,  and  the  overriding  concerns 
of  national  defense  and  security, 
impose  special  conditions  on  personnel 
and  labor  relations  in  the  energy  pro¬ 
gram,  namely,  continuity  of  vital  oper¬ 
ations  at  DOE  installations  mbst  be 
assured;  DOE  must  retain  absolute  au¬ 
thority  on  ail  questions  of  security; 
DOE  reviews  labor  expenses  under  op¬ 
erating  and  onsite  contracts  as  a  part 
of  its  responsibility  for  assuring  judi¬ 
cious  expenditure  of  public  funds.  It  is 
the  intent  of  DOE,  that  personnel  and 
labor  policies  throughout  the  energy 
program  should  reflect  the  best  expe¬ 
rience  of  American  industry  in  aiming 
to  achieve  the  type  of  stable  labor- 
management  relationships  essential  to 
the  proper  development  of  the  energy 
program.  The  following  enunciates  the 
principles  upon  which  the  DOE  policy 
is  based: 

(a)  Employment  standards.  (1)  Con¬ 
tractors  are  expected  to  bring  experi¬ 
enced,  proven  personnel  from  their 
private  operations  to  staff  key  posi¬ 
tions  on  the  contract  work  and  to  re¬ 
cruit  other  welLqualifled  personnel  as 
needed.  Such  personnel  should  be  em¬ 
ployed  and  treated  during  employ¬ 
ment  without  discrimination  by  reason 


of  race,  color,  religion,  sex,  or  national 
origin.  Contractors  shall  take  affirma¬ 
tive  action  to  achieve  these  objectives. 

(2)  The  job  qualifications  and  suit¬ 
ability  of  prospective  employees 
should  be  established  by  the  contrac¬ 
tor  prior  to  employment  by  careful 
personnel  investigations.  Where  a  se¬ 
curity  clearance  will  be  required,  the 
applicant’s  suitability  must  be  estab¬ 
lished  before  a  request  is  made  to 
DOE  for  a  security  clearance. 

(3)  The  contractor  is  responsible  for 
maintaining  satisfactory  standards  of 
employee  qualifications,  performance, 
conduct,  and  business  ethics  under  its 
own  personnel  policies. 

(b)  Security.  On  all  matters  of  secu¬ 
rity  at  its  installations,  DOE  retains 
absolute  authority  and  neither  the  se¬ 
curity  rules  nor  their  administration 
are  matters  for  collective  bargaining 
between  management  and  labor.  Inso 
far  as  DOE  security  regulations  affect 
the  collective  bargaining  process,  the 
security  policies  and  regulations  will 
be  made  known  to  both  parties.  To  the 
fullest  extent  feasible,  DOE  will  con¬ 
sult  with  representatives  of  manage¬ 
ment  and  labor  in  formulating  securi¬ 
ty  rules  and  regulations  that  affect 
the  collective  bargaining  process. 

(c)  Wages,  salaries,  and  employee 
benefits.  (1)  Wages,  salaries,  and  em¬ 
ployee  benefits  shall  be  administered 
in  a  manner  designated  to  adapt 
normal  Industry  or  university  prac¬ 
tices  and  conditions  to  the  contract 
work  and  to  provide  for  appropriate 
review  by  DOE.  Area  practices,  valid 
patterns,  and  well-established  com¬ 
mercial  or  academic  practices  of  the 
contractors,  as  appropriate,  form  the 
criteria  for  the  establishment  and  ad¬ 
justment  of  compensation  schedules. 

(2)  The  aspects  of  wages,  hours,  and 
working  conditions  which  are  the  sub¬ 
stance  of  collective  bargaining  in 
normal  organized  industries  will  be 
left  to  the  orderly  processes  of  negoti¬ 
ation  and  agreement  between  DOE 
contractor  managements  and  employ¬ 
ee  representatives  with  maximum  pos¬ 
sible  freedom  from  Government  inter¬ 
ference. 

(d)  Employee  relations.  The  han¬ 
dling  of  employee  relations  on  con¬ 
tract  work,  including  such  matters  as 
the  conduct  and  discipline  of  the  work 
force  and  the  handling  of  employee 
grievances,  is  part  of  the  normal  man¬ 
agement  responsibility  of  the  contrac¬ 
tor. 

(e)  Collective  bargaining.  (1)  DOE 
review  of  collective  bargaining  prac¬ 
tices  will  be  premised  on  the  view  that 
management’s  trusteeship  for  the  op¬ 
eration  of  the  Government  facilities 
includes  the  duty  to  adopt  practices 
which  are  fundamental  to  the  friendly 
adjustment  of  disputes,  and  which  ex¬ 
perience  has  shown  promote  orderly 
collective  bargaining  relationships. 
Practices  inconsistent  with  this  view 
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may  be  objected  to  if  not  found  to  be 
otherwise  clearly  warranted. 

(2)  In  line  with  the  policy  of  assur¬ 
ing  continuity  of  operation  of  vital  fa¬ 
cilities,  all  collective  bargaining  agree¬ 
ments  at  Government-owned  energy 
Installations  should  provide  that  griev¬ 
ances  and  disputes  involving  the  Inter¬ 
pretation  of  application  of  the  agree¬ 
ment  will  be  settled  without  resort  to 
strike,  lockout,  or  other  Interruption 
to  normal  operations.  For  this  purpose 
each  collective  bargaining  agreement 
should  provide  an  effective  grievance 
procedure  with  arbitration  as  its  final 
step,  unless  the  parties  mutually  agree 
upon  some  other  method  of  assuring 
continuity  of  operations  for  the  term 
of  the  agreement. 

(3)  DOE  expects  Its  contractors  and 
the  unions  representing  contractor- 
employees  to  cooperate  fully  with  the 
Federal  Mediation  and  Conciliation 
Service. 

(f)  Personnel  training.  DOE  encour¬ 
ages  and  supports  personnel  training 
programs  aimed  at  Improving  work  ef¬ 
ficiency  or  developing  needed  skills 
which  are  not  otherwise  obtainable. 
DOE  also  encourages  participation  by 
its  construction  contractors  in  building 
trades  apprenticeship  programs  under 
Federal,  State,  and  local  apprentice¬ 
ship  standards. 

(g)  Working  conditions.  Accident, 
fire,  health,  and  occupational  hazards 
associated  with  DOE  activities  will  be 
held  to  a  practical  minimum  level  and 
controlled  in  the  Interest  of  mainte¬ 
nance  of  health  and  prevention  of  ac¬ 
cidents.  To  this  end,  contractors  are 
required  to  maintain  comprehensive 
continuous  preventive  and  protective 
programs  appropriate  to  the  particu¬ 
lar  activities  throughout  all  oper¬ 
ations,  subject  to  DOE  control.  Appro¬ 
priate  financial  protection  in  case  of 
occupational  disability  will  be  pro¬ 
vided  employees  on  DOE  projects. 

§9-50.1201-3  Overtime,  extra-pay  shifts, 
and  multishift  work. 

(a)  The  provisions  of  FPR  1-12.102 
and  this  section  apply  to  procurement 
by  operating  and  other  onsite  contrac¬ 
tors. 

(b)  Approvals.  Where  the  cost  to  the 
Government  may  be  affected,  approv¬ 
al  of  hours  of  work  in  excess  of  the 
normal  workweek  is  justified  only  in 
those  instances  and  for  those  employ¬ 
ees  when  it  can  be  shown  that  over¬ 
time  would  provide  needed  and  de¬ 
monstrable  impetus  to  the  accomplish¬ 
ment  of  DOE  objectives  and  that  all 
other  means  of  meeting  these  needs 
have  been  considered  and  found  inad¬ 
equate  or  not  feasible.  Accordingly, 
heads  of  procuring  activities  shall: 

(1)  Establish  controls  to  prevent 
excess  casual  overtime  and  to  assure 
that  such  overtime  work  is  in  the  best 
interests  of  the  Government.  By 
casual  overtime  is  meant  (i)  work  in 


excess  of  the  normal  workweek  (or  in 
excess  of  an  authorized  extended 
workweek)  normal  workweek  (or  in 
excess  of  an'  authorized  extended 
workweek)  which  cannot  be  regularly 
scheduled  in  advance,  or  (il)  regularly 
scheduled  work  in  excess  of  the 
normal  workweek  for  a  period  of  four 
consecutive  weeks  or  less:  and 

(2)  Establish  controls  to  assure  that 
any  use  of  an  extended  workweek , 
schedule  is  in  the  best  interest  of  the 
Government.  Extended  workweek 
means  a  workweek  regularly  scheduled 
and  established  in  excess  of  the 
normal  workweek  for  a  period  in 
excess  of  four  consecutive  weeks. 

§  9-50.1201-4  Retention  of  payroll  and  as¬ 
sociated  records. 

Under  certain  contracts  for  the  man¬ 
agement  and  operation  of  DOE  facili¬ 
ties,  for  the  construction  of  major  fa¬ 
cilities,  and  for  necessary  miscella¬ 
neous  construction  incidental  to  the 
function  of  these  facilities,  the  title  to 
payroll  and  associated  records  is  in  the 
Government  and  such  records  are  dis¬ 
posed  of  in  accordance  with  DOE  di¬ 
rections.  For  such  contracts,  the  So¬ 
licitor  of  Labor  has  granted  a  toler¬ 
ance  from  the  Department  of  Labor 
Regulations  to  omit  from  the  pre¬ 
scribed  labor  clauses  the  requirement 
for  the  retention  of  payrolls  and  asso¬ 
ciated  records  for  a  period  of  three 
years  after  completion  of  the  contract. 
Under  this  tolerance,  the  records  re¬ 
tention  requirements  for  all  labor 
clauses  in  the  contract  and  the  Fair 
Labor  Standards  Act  is  satisfied  by  dis¬ 
posal  of  such  records  in  accordance 
with  DOE  directives. 

§  9-50.1202  Convict  labor. 

The  provisions  of  FPR  Subpart  1- 
12.2  apply  to  procurement  by  operat¬ 
ing  and  other  onsite  contractors. 

§  9-50.1203  Contract  Work  Hours  and 
Safety  Standards  Act  (other  than  con¬ 
struction  contracts). 

The  requirements  of  FPR  Subpart 
1-12.3  apply  to  procurement  by  oper¬ 
ating  and  other  onsite  contractors  to 
the  same  extent  and  under  the  same 
conditions  such  requirements  apply  to 
direct  procurement.  Paragraph  (c)  of 
the  clause  in  FPR  1-12.303  should  be 
revised  to  provide  for  the  withholding 
of  moneys  from  the  subcontractor  by 
the  prime  contractor  as  directed  by 
the  contracting  officer. 

§9-50.1204  Walsh-Healey  Public  Con- 

'  tracts  Act 

(a)  The  requirements  of  FPR  Sub¬ 
part  1-12.6  and  this  section  apply  to 
procurement  by  operating  and  other 
onsite  contractors  to  the  same  extent 
and  under  the  same  conditions  such 
requirements  apply  to  direct  procure¬ 
ment. 


(b)  Because  DOE  has  safety  and 
health  standards  compatible  with 
those  of  41  CFR  50-204,  the  Labor  De¬ 
partment  has  agreed  to  accept  DOE’s 
program  for  inspection  and  evaluation 
of  compliance  in  lieu  of  establishing 
its  own  program  of  inspection  and 
evaluation  to  the  extent  the  Walsh- 
Healey  safety  and  health  standards 
are  applicable  to  operations  conducted 
for  DOE  at  government-owned  and/or 
controlled  sites  or  facilities. 

§9-50.1205  Equal  opportunity  in  employ¬ 
ment 

This  section  implements  FPR  Sub¬ 
part  1-12.8,  as  amended  by  FPR  Tem¬ 
porary  Regulation  No.  19. 

§  9-50.1205-1  Duties  of  the  agency. 

(a)  The  Director,  Office  of  Equal 
Opportunity,  is  the  DOE  contract 
compliance  officer.  The  contract  com¬ 
pliance  officer  has  designated  a 
deputy  contract  compliance  office  for 
privately-owned  facilities  of  Federal 
contractors  assigned  to  DOE  by  the 
Department  of  Labor,  and  has  desig¬ 
nated  the  heads  of  procuring  activities 
as  deputy  contract  compliance  officers 
for  all  existing  and  prospective  DOE 
contractors,  including  construction 
contractors,  performing  work  at  Gov¬ 
ernment-owned  or  supported  facilities 
and  sites. 

(b)  The  Office  of  Contractor  Indus¬ 
trial  Relations  develops  policies,  stan¬ 
dards,  guides,  and  procedures  to  assure 
compliance  with  DOE  policy  and  pro¬ 
gram  objectives.  Executive  Orders 
dealing  with  equal  employment  oppor¬ 
tunity,  and  rules  and  regulations  pro¬ 
mulgated  thereunder  as  they  relate  to 
Government-owned  contractor-operat¬ 
ed  facilities  and  construction  projects. 
The  Office  of  Contractor  Industrial 
Relations,  or  designee  provides  assis¬ 
tance  to  all  DOE  contracting  officers 
in  obtaining  pre-award  evaluations 
from  compliance  agencies  for  prospec¬ 
tive  prime  contracts  and  subcontracts. 

§  3-59.1205-2  Pre-award  requirements— 
nonexempt  contracts  and  subcontracts. 

(a)  Nonconstruction  contracts.  Prior 
to  the  award  of  a  nonconstruction, 
nonexempt  contract  of  $1  million  or 
more,  the  contracting  officer  shall  de¬ 
termine  that,  as  outlined  in  FPR  1- 
12.805-5(d),  the  prime  contractor  and 
each  of  its  known  first-tier  subcontrac¬ 
tors  which  will  be  awarded  subcon¬ 
tracts  of  $1  million  or  more  are  in 
compliance  with  the  equaJopport  uni¬ 
ty  clause  pursuant  to  41  CFR  60-1.  In 
the  event  that  the  prospective  contrac¬ 
tor  or  subcontractor  has  not  held  a 
contract  containing  the  eqaul  opportu¬ 
nity  clause,  the  contracting  officer 
shall  determine  that  the  prospective 
contractor  appears  able  to  conform  to 
the  requirements  of  the  EEO  clause. 
The  contracting  officer  shall  request 
the  Office  of  Contractor  Industrial 
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Relations,  to  make  this  determination, 
which  Is  required  by  FPR  1-12.805-5. 

(b)  Construction  contracts.  (1)  Con¬ 
struction  contracts.  Including  cost 
sharing  contracts,  are  subject  to 
Office  of  Federal  Contract  Compliance 
Programs  (OFCCP)  orders  applicable 
In  particular  ireas. 

(1)  When  a  proposed  nonexempt 
Federal  or  Ff-derally -assisted  construc¬ 
tion  contract  Is  within  a  geographic 
area  where  construction  Is  subject  to 
the  provisions  of  Federal  EEC  Bid 
Conditions.  Part  I  or  Part  II,  the  so¬ 
licitation  shall  contain  those  bid  condi¬ 
tions.  The  contracting  officer  shall  In¬ 
clude  in  such  solicitation  a  statement 
that  “the  offeror  shall  adhere  to  the 
affirmative  action  plan  (bid  condi¬ 
tions)  set  forth  in  this  solicitation”. 

(il)  Lists  of  areas  for  which  OFCCP 
has  designated  specific  affirmative 
action  requirements  are  available 
through  the  Office  of  Contractor  In¬ 
dustrial  Relations.  Contracting  offi¬ 
cers  should  assure  that  this  list  and 
copies  of  pertinent  orders  are  made 
available  to  all  concerned  DOE  pro¬ 
curement  offices  and  to  DOE  contrac¬ 
tors  and  construction  subcontractors 
for  work  to  be  performed  in  the  specif¬ 
ic  geographical  areas. 

(2)  Other  nonexempt  construction 
contracts,  (i)  When  a  proposed  nonex¬ 
empt  Federal  or  Federally-assisted 
construction  contract  Is  not  in  a  “plan 
area”  and  is  in  the  amount  of  $10,000 
or  more,  offerors  must  agree  to 
comply  with  the  equal  opportunity 
clause. 

(ii)  When  proposed  nonexempt  con¬ 
tracts  of  $1,000,000  or  over  are  not  in 
plan  areas  and  have  not  been  designat¬ 
ed  as  high  impact,  offerors  also  must 
submit  to  the  contracting  officer  de¬ 
tails  regarding  specific  affirmative 
action  steps  to  be  taken  by  the  offeror 
in  connection  with  all  work  under  the 
contract.  Such  details  shall  include  es¬ 
timates  of  the  percentage  of  minority 
group  persons  expected  to  be  em¬ 
ployed  in  each  craft  involved  in  the 
performance  of  the  contract  work.  All 
solicitations  in  regard  to  such  con¬ 
struction  contracts  shall  reference  the 
offeror's  affirmative  action  require¬ 
ments  and  the  offeror’s  obligation  to 
make  good  faith  efforts  to  employ 
women  in  craft  positions. 

(ill)  Pursuant  to  the  Office  of  Feder¬ 
al  Contract  Compliance  Programs 
(OFCCP),  order  dated  August  30, 1976, 
agencies  shall  develop  “Special  Bid 
Conditions”  for  use  on  high  impact 
projects  in  non-plan  areas.  These  spe¬ 
cial  bid  conditions  will  include  manda¬ 
tory  goals  and  time  tables  for  the  utili¬ 
zation  of  minorities.  The  director. 
Office  of  Contractor  Industrial  Rela¬ 
tions,  using  the  criteria  issued  by 
OFCCP,  will  determine  those  projects 
that  are  “high  impact.”  The  contract¬ 
ing  office  is  responsible  for  compliance 
with  policies  and  procedures  contained 


in  the  OFCCP  “Construction  Compli¬ 
ance  Program  Operations  Manual”. 
Language  in  the  manual  for  inclusion 
in  solicitations  or  contracts  may  be 
modified  provided  all  of  the  require¬ 
ments  are  retained.  The  contracting 
office  shall  develop  the  goals  and  time 
tables  and  shall  confer  with  the 
OFCCP  regional  office;  the  Office  of 
Contractor  Industrial  Relations  will 
provide  assistance  as  necessary.  Spe¬ 
cial  bid  conditions  will  be  submitted  by 
the  contracting  office  to  the  appropri¬ 
ate  OFCCP  regional  office  for  approv¬ 
al  unless  otherwise  directed  by  the 
Office  of  Contractor  Industrial  Rela¬ 
tions.  When  special  bid  conditions  are 
applicable,  adequate  presolicitation 
lead  time  should  be  allowed  for  sub¬ 
mission  of  the  special  bid  conditions  to 
OFCCP  national  and  regional  offices. 

(3)  Failure  to  submit  an  unqualified, 
bid  or  proposal L  Attempt  to  limit  in 
any  major  respect  the  equal  opportu¬ 
nity  requirements  included  In  an  invi¬ 
tation  for  bid  or  request  for  proposal 
for  a  construction  contract  shall  con¬ 
stitute  grounds  for  a  determination 
that  the  offeror  does  not  qualify  as  a 
responsible  offeror  and  for  rejection  of 
the  bid  or  proposal.  In  the  case  of  pro¬ 
curement  actions  by  DOE  prime  con¬ 
tractors,  this  determination  shall  be 
made  only  with  the  approval  of  the 
DOE  contracting  officer. 

§9-50.1205-3  Referral  list 

The  Office  of  Federal  Contract 
Compliance  Programs  (OCCP)  main¬ 
tains  a  list  of  firms  for  which  special 
attention  is  required  before  entering 
into  contracts.  The  senior  procure¬ 
ment  official.  Headquarters,  Is  respon¬ 
sible  for  the  maintenance  and  distribu¬ 
tion  of  such  lists  and  will  provide  up¬ 
dated  copies  to  contracting  officers. 

§9-50.1206  Affirmative  action  compliance 
programs  (AACP). 

(a)  Whenever  a  nonexempt,  noncon¬ 
struction  contractor  has  50  or  more 
employees  and  a  contract  of  $50,000  or 
more,  or  a  nonexempt  construction 
contractor  has  a  regular  work  force  of 
50  or  more  and  the  contract  is  in  the 
amount  of  $50,000  or  more,  the  con¬ 
tractor  shall  develop  a  written  affir¬ 
mative  action  compliance  program  for 
each  of  its  establishments,  unless  the 
contract  is  exempt  as  per  FPR  1- 
12.804.  Each  prime  contractor  and  sub¬ 
contractor  shall  require  each  subcon¬ 
tractor  who  has  50  or  more  employees 
and  a  subcontract  of  $50,000  or  more 
to  develop  a  written  AACP  for  each  of 
its  establishments,  unless  the  subcon¬ 
tract  is  exempt  as  per  FPR  1-12.804. 
Elements  of  a  satisfactory  AACP  are 
outlined  in  41  CFR  60-2.  e 

(b)  Within  120  days  from  the  start  of 
the  contract  or  subcontract,  each  con¬ 
tractor  or  subcontractor  shall  main¬ 
tain  a  copy  of  separate  AACPs  for 
each  establishment  at  each  local  office 


responsible  for  personnel  matters  of 
such  establishment.  An  AACP  shall 
become  part  of  the  human  resource 
and  development  plans  for  each  new 
establishment.  Results  of  such  pro¬ 
grams  shall  be  compiled  periodically, 
as  prescribed  by  DOE,  but  not  less  fre¬ 
quently  than  annually,  and  the  pro¬ 
gram  shall  be  updated  annually.  This 
Information  shall  be  made  available  to 
representatives  of  the  agency  or  Direc 
tor.  Office  of  Federal  Contract  Com¬ 
pliance  Programs,  upon  request. 

§  9-50.1207  Service  Contract  Act. 

(a)  The  Service  Contract  Act  of  1965 
is  not  applicable  to  contracts  for  the 
operation  and  management  of  DOE  fa¬ 
cilities.  However,  subcontracts  award¬ 
ed  by  contractors  operating  and  man¬ 
aging  DOE  facilities  are  subject  to  the 
Act  to  the  same  extent  and  under  the 
same  conditions  as  contracts  made  di¬ 
rectly  by  DOE. 

(b)  Subcontracts  awarded  by  con¬ 
tractors  operating  and  managing  DOE 
facilities  shall  Include  the  applicable 
clause  in  FPR  1-12.904  with  such 
modifications  as  would  otherwise  be 
appropriate  had  this  clause  been  in¬ 
cluded  in  the  prime  contract,  including 
the  modification  necessary  if  §  9- 
50.1201-4  applies. 

§9-50.1208  Listing  of  employment  open¬ 
ings. 

The  provisions  of  FPR  subpart  1- 

12.11  apply  to  procurement  by  operat¬ 
ing  and  other  onsite  contractors. 

§  9-50.1209  William  Steiger  Occupational 
Safety  and  Health  Act  of  1970. 

The  requirements  of  FPR  subpart  1- 

12.12  apply  to  procurements  made  by 
operating  and  other  onsite  contractors 
for  work  to  be  performed  offsite. 

§9-50.1210  Special  considerations  affect¬ 
ing  construction  laborers  and  mechan¬ 
ics. 

§  9-50.1210-1  General. 

(a)  As  collective  bargaining  arrange¬ 
ments  exist  generally  throughout  the 
construction  Industry,  the  wages, 
hours,  and  working  conditions  fol¬ 
lowed  for  construction  laborers  and 
mechanics  normally  will  result  from 
collective  bargaining  between  manage¬ 
ment  and  labor.  It  is  important  that 
practices  contributing  to  harmonious 
labor-management  relations  prevail 
throughout  'the  DOE  program.  All 
participants  in  the  DOE  program,  in¬ 
cluding  employees  and  their  unions, 
have  a  special  and  continuing  obliga¬ 
tion  to  do  their  part  in  accomplishing 
a  stable,  efficient  construction  oper¬ 
ation  under  adequate  and  reasonable 
conditions. 

(b)  In  some  areas,  DOE  construction 
is  a  minor  part  of  local  construction 
activity,  while  In  other  areas  DOE  con¬ 
struction  may  at  times  overshadow 
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local  construction.  Normally,  there 
will  be  a  number  of  contractors  and 
subcontractors,  both  cost-type  and 
lump-sum,  engaged  simultaneously  on 
a  single  large  DOE  project.  It  Is  Impor¬ 
tant  that  adequate  coordination  exist 
among  all  such  contractors  In  order 
that  similar  conditions  are  provided 
for  all  construction  employees  In  a 
given  classification  at  a  particular  lo¬ 
cation. 

(c)  The  problem  of  establishing  ap¬ 
propriate  conditions  for  the  large  pro¬ 
jects  is  complicated  by  the  essential 
requirement  that  initial  conditions  be 
clearly  identified  and  fixed  prior  to  re¬ 
cruitment  of  the  work  force.  This 
factor  Involves  applicability  of  all  per- 
timent  Federal  statutes,  including  the 
Davls-Bacon  Act  and  the  Labor-Man¬ 
agement  Relations  Act  of  1947,  as 
amended  (29  U.S.C.  141  et  seq.). 

§9-50.1210-2  Steps  preliminary  to  the 
staffing  of  new  cost-type  projects. 

Preliminary  to  the  actual  recruit¬ 
ment  of  workers,  it  i3  important  that 
sufficient  data  be  accumulated  by  the 
field  office  concerned  to  reflect  area 
practices  accurately.  These  data 
should  cover  in  detail  the  pattern  of 
bargaining  in  the  area;  the  proportion 
of  the  work  force  employed  by  em¬ 
ployer  parties  to  collective  bargaining 
agreements  in  relation  to  the  total 
construction  work  force;  the  terms  of 
local  area  agreements;  the  extent  of 
conformance  with  such  agreements 
and  any  accepted  interpretations  of 
them;  and  a  description  of  practices 
which  may  have  developed  outside  of 
the  local  agreements.  These  data  will 
furnish  the  basis  for  decision  contem¬ 
plated  in  §  9-50.1210-3  and  §  9-50.1210- 
4.  Where  the  data  indicate  local  agree¬ 
ments  are  adequate  for  the  contem¬ 
plated  work,  there  may  still  be  gaps 
that  need  to  be  filled  in  by  additional 
understandings  to  attain  the  desired 
stability  of  conditions.  The  data  ob¬ 
tained  in  the  initial  survey  will  also  be 
used  in  connection  with  the  original 
Davls-Bacon  predetermination. 

§9-50.1210-3  Role  of  project  contractor 
management  in  collective  bargaining. 

DOE  expects  contractor  manage¬ 
ment  engaged  in  the  negotiation  and/ 
or  administration  of  collective  bargain¬ 
ing  agreements  to  assume  responsibil¬ 
ity  for  assuring  conditions  which  are 
consistent  with  the  Judicious  expendi¬ 
ture  of  public  funds,  will  attract  and 
retain  the  skills  needed,  and  will  give 
due  consideration  to  the  community’s 
interests  and  established  standards. 
To  meet  these  responsibilities,  it  is  im¬ 
portant  that  the  collective  bargaining 
role  to  be  played  by  project  contractor 
management  be  clearly  determined  in 
the  light  of  project  requirements  and 
local  conditions. 

(a)  In  an  area  where  DOE  construc¬ 
tion  does  not  overshadow  total  local 
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construction  activity,  and  the  majority 
of  construction  is  performed  by  mem¬ 
bers  of  local  contractor  associations, 
DOE  expects  that  basic  conditions  for 
labor  on  its  projects  will  be  negotiated 
between  the  local  contractor  associ¬ 
ations  and  local  unions  and  generally 
adhered  to  on  construction  work  in 
the  area.  In  such  situations,  DOE  con¬ 
tractors  will  provide  for  clear  identifi¬ 
cation  and  application  of  these  local 
agreements  to  the  DOE  work.  In  such 
application,  the  conditions  to  be  fol¬ 
lowed  will  be  those  which  obtain  in 
actual  practice  in  the  area  covered  by 
the  agreement  and  are  consistent  with 
applicable  laws,  rather  than  those  ap¬ 
pearing  from  a  literal  interpretation  of 
the  language  of  the  agreement.  Condi¬ 
tions  not  covered  by  local  agreements 
may  be  provided  for  as  necessary  to 
meet  project  goals. 

(b)  In  some  areas,  local  agreements 
{nay  be  nonexistent,  or  inadequate,  or 
the  employer  parties  may  not  be  rep¬ 
resentative  of  the  employers  of  the 
bulk  of  the  labor  force  in  the  area.  In 
such  event,  DOE  contractors  are  ex¬ 
pected  to  carry  their  share  of  the  re¬ 
sponsibility  for  negotiations  and  to  ne¬ 
gotiate  directly  or  in  cooperation  with 
others  to  establish  appropriate  condi¬ 
tions. 

(c)  In  an  area  where  DOE  construc¬ 
tion  work  is  of  such  magnitude  as  to 
overshadow  local  construction,  it  may 
be  desirable  for  DOE  contractors  to 
negotiate  special  project  conditions 
(on  either  a  craft  or  a  multi-craft 
basis)  as  the  best  way  to  meet  their  ob¬ 
ligations  to  DOE.  Such  agreements 
usually  involve  the  establishment  of 
new  bargaining  units  and  are  there¬ 
fore  dependent  upon  the  voluntary 
cooperation  of  the  building  trades 
unions.  Normally  both  the  Building 
Trades  Department  (AFL  CIO)  and 
the  senior  official  for  labor  relations, 
Headquarters  should  be  consulted  in 
respect  to  any  proposed  course  of 
action. 

§  9-50.1210-4  Role  of  DOE  in  construction 
labor  relations. 

DOE’S  role  in  construction  labor  re¬ 
lations  is  one  of  overall  cognizance 
consistent  with  DOE’s  ultimate  repon- 
sibilities.  The  scope  of  the  construc¬ 
tion  program,  the  complexity  of  the 
problems  which  may  arise,  and  the 
need  for  coordination  among  contrac¬ 
tors  at  the  same  site  are  factors  which 
affect  the  degree  of  influence  exer¬ 
cised  by  DOE  in  carrying  out  the  fol¬ 
lowing  responsibilities; 

(a)  To  assure  that  careful  advance 
survey  and  analysis  is  made  of  each 
contract  situation  and  that  the  role  of 
the  contractor  management  is  in  ac¬ 
cordance  with  the  considerations  in 
§9-50.1210-3; 

(b)  To  establish  effective  machinery 
for  coordination  among  project  con¬ 
tractor  management; 
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(c)  With  respect  to  DOE  contracts 
carried  out  under  area  practices,  to 
assure  that  conditions  proposed  are  ac¬ 
tually  prevalent  in  the  area  or  have 
other  substantial  foundation  and  that, 
to  the  extent  consistent  with  the 
terms  of  lump-sum  contracts,  practices 
established  by  lump-sum  contractors 
are  not  of  a  character  that  will  unsta¬ 
bilize  other  DOE  work; 

(d)  With  respect  to  DOE  contracts 
carried  out  under  project  agreement, 
both  union  and  management,  take 
into  account  all  relevant  factors  per¬ 
taining  to  any  conditions  peculiar  to 
the  project,  duration  of  project, 
tenure  of  employment,  housing  and 
travel  accommodations,  length  of  reg¬ 
ular  workweek,  uniformity  of  shift, 
special  subsidies,  etc; 

(e)  To  encourage  contractor  officials 
and  representatives  of  employees  to 
establish  similar  conditions  among  all 
construction  employers  for  each  class 
or  classification  of  employees  at  a  par¬ 
ticular  location; 

(f)  To  encourage  contractor  officials 
and  representatives  of  employees  to 
provide  clear  identification  and  appli¬ 
cation  of  practices  under  local  agree¬ 
ments  or  to  make  and  maintain  pro¬ 
ject  agreements  on  DOE  construction 
projects;  and 

<g)  To  encourage  contractor  officials 
and  representatives  of  employees  to 
establish  reliable  working  contact  be¬ 
tween  the  DOE  project  contractors 
and  any  unions  that  are  cooperating  in 
staffing  the  job. 

§  9-50.1219-5  Initial  wage  rates. 

The  wage  rates  initially  established 
under  both  cost-type  and  lump-sum 
contracts  will  not  be  less  than,  and 
will  normally  conform  to,  those  deter¬ 
mined  by  the  Secretary  of  Labor  pur¬ 
suant  to  the  requirements  of  the 
Davis-Bacon  Act.  On  cost-reimburse¬ 
ment  work,  the  total  compensation  on 
the  DOE  project  will  be  comparable 
with  the  total  compensation  allowed 
similar  workers  in  an  appropriate  area 
of  comparison.  Where  the  DOE  pro¬ 
ject  is  applying  the  practices  under 
local  agreements,  the  area  of  compari¬ 
son  normally  will  be  the  geographic 
area  within  the  jurisdiction  of  each 
local  union  cooperating  in  staffing  the 
project.  In  this  situation,  the  applica¬ 
tion  of  local  practices  and  agreements 
will  usually  be  carried  out  on  an  item- 
by-item  basis.  Where  a  project  agree¬ 
ment  has  been  agreed  on  as  the  foun¬ 
dation  for  project  conditions,  the  area 
of  comparison  for  each  craft  should  be 
large  enough  to  provide  a  sound  base 
which  will  result  in  realistic  wage 
rates.  In  the  development  of  a  project 
agreement,  the  Office  of  Contractor 
Industrial  Relations,  should  be  con¬ 
sulted. 

§  9-50.1210-6  Adjustments  in  compensa¬ 
tion. 

Subject  to  limitations  imposed  by 
applicable  labor  laws,  changes  in  es- 
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tablished  wage  rates  and  working  con¬ 
ditions  under  cost-reimbursement  type 
contracts  may  be  effected  as  follows: 

(a)  Adjustments  in  wage  rates  and 
other  job  conditions  established  in 
project  collective  bargaining  agree¬ 
ments  may  be  effected  by  the  renego¬ 
tiation  or  modification  of  the  agree¬ 
ments  at  appropriate  times  and  by  the 
reopening  of  existing  agreements  as 
provided  therein.  The  Office  of  Con¬ 
tractor  Industrial  Relations,  should  be 
consulted  as  to  appropriate  criteria  to 
follow  in  review  of  such  reopenings. 

(b)  In  situations  where  DOE  con¬ 
tractors  working  under  cost-reimburse¬ 
ment  type  contracts  apply  local  estab¬ 
lished  job  conditions  included  in  appli¬ 
cable  bargaining  agreements,  adjust¬ 
ments  in  wages  and  job  conditions 
may  coincide  with  changes  within  the 
locality.  Wage  rates  may  be  adjusted 
to  bring  rates  into  conformity  with 
new  rates  which  are  verified  as  estab¬ 
lished  in  the  area  at  the  time  of  their 
acceptance  for  DOE  work. 

§  9-50.1210-7  National  Joint  Board  for  the 
Settlement  of  Jurisdictional  Disputes 
in  the  Building  and  Construction  In¬ 
dustry. 

Construction  contractors  and  repre¬ 
sentatives  of  employees  are  encour¬ 
aged  to  settle  craft  jurisdiction  dis¬ 
putes  in  accordance  with  the  procedur¬ 
al  rules  and  regulations  of  the  Nation¬ 
al  Joint  Board. 

§9-50.1210-8  Responsibility  of  the  Office 
of  Contractor  Industrial  Relations. 

The  Office  of  Contractor  Industrial 
Relations  Headquarters,  is  responsible 
for  coordinating  all  activities  arising 
under  this  subpart,  and  for  maintain¬ 
ing  liaison  with  the  Department  of 
Labor,  the  Building  Trades  Depart¬ 
ment  (AFL-CIO),  and  other  construc¬ 
tion  labor  and  employer  organizations. 

§  9-50.1211  Unemployment  compensation. 

§9-50.1211-1  General. 

Each  State  has  its  own  unemploy¬ 
ment  compensation  system  to  provide 
payments  to  workers  who  become  un¬ 
employed  involuntarily  and  through 
no  fault  of  their  own.  Funds  are  pro¬ 
vided  for  unemployment  compensa¬ 
tion  benefits  through  a  payroll  tax  on 
employers.  Most  DOE  contractors  are 
subject  to  the  unemployment  compen¬ 
sation  tax  laws  of  the  States  in  which 
they  are  located.  It  is  the  policy  to 
assure,  both  in  the  negotiation  and  ad¬ 
ministration  of  cost-reimbursement 
type  contracts,  that  economical  and 
practical  arrangements  are  made  and 
practiced  with  respect  to  unemploy¬ 
ment  compensation. 

§9-50.1211-2  Contractors  exempt  from 
State  laws. 

(a)  Some  contractors  are  exempt 
from  State  unemployment  compensa¬ 


tion  laws,  usually  on  grounds  that 
they  are  nonprofit  organizations  or 
subdivisions  of  State  governments. 
Most  States,  however,  permit  such  em¬ 
ployers  to  elect  unemployment  com¬ 
pensation  coverage  on  a  voluntary 
basis.  Under  such  circumstances,  all 
existing  or  prospective  cost-reimburse¬ 
ment  type  contractors  shall  be  encour¬ 
aged  to  provide  unemployment  com¬ 
pensation  coverage  or  equivalent  sub¬ 
stitutes. 

(b)  It  is  also  policy  that,  prior  to  the 
award  or  extension  of  a  cost-reim¬ 
bursement  type  contract  for  the  oper¬ 
ation  of  a  Government-owned  facility, 
exempt  contractors  or  prospective  con¬ 
tractors  shall  be  required  to  submit  to 
the  contracting  officer  a  statement 
that  they  will  either  elect  coverage  or 
provide  equivalent  substitutes  for  un¬ 
employment  compensation  or,  in  the 
alternative,  submit  evidence  that  it  is 
impracticable  to  do  so.  If  an  exempt 
contractor  or  prospective  contractor 
submits  that  it  is  impractical  to  elect 
coverage  or  to  provide  an  equivalent 
substitute,  appropriate  Headquarters 
staff  shall  review  that  position  prior  to 
recommending  an  award  or  extension 
of  the  contract.  If  there  are  substan¬ 
tial  reasons  for  not  electing  coverage 
or  for  not  providing  equivalent  substi¬ 
tutes.  a  contract  may  be  awarded  or 
extended.  Headquarters  staff  review 
and  recommendation  shall  be  based  on 
such  factors  as: 

(1)  The  specific  provisions  of  the  un¬ 
employment  compensation  law  of  the 
State; 

(2)  The  extent  to  which  the  estab¬ 
lishment  of  special  conditions  on  DOE 
work  may  have  an  adverse  effect  on 
the  contractor’s  general  policies  and 
operating  costs  in  its  private  oper¬ 
ations; 

(3)  The  numerical  relationship  be¬ 
tween  the  contractor’s  private  work 
force  and  his  employees  performing 
only  work  for  DOE; 

(4)  The  contractor’s  record  with  re¬ 
spect  to  work  force  stability  and  the 
general  outlook  with  respect  to  future 
work  force  stability; 

(5)  In  a  replacement  contractor  situ 
ation,  whether  or  not  the  prior  con¬ 
tractor  had  coverage  or  suitable  sub¬ 
stitutes;  and 

(6)  The  particular  labor  relations  im¬ 
plications  involved. 

§  9-50.1212  Workers’  compensation  insur¬ 
ance. 

§9-50.1212-1  Scope. 

This  subsection  establishes  the  poli¬ 
cies  and  requirements  for  insurance 
covering  workers’  compensation  and 
employers’  liability  insurance  applica¬ 
ble  to  DOE  contractors  managing,  op¬ 
erating,  maintaining  or  constructing 
Government-owned  facilities. 

§  9-50.1212-2  Policies  and  requirements. 

(a)  Workers’  compensation  insurance 
protects  employers  against  liability  im¬ 


posed  by  workers’  compensation  laws 
for  injury  or  death  to  employees  aris¬ 
ing  out  of  or  in  the  course  of  their  em¬ 
ployment.  This  type  of  insurance  is  re¬ 
quired  by  State  laws  unless  employers 
have  acceptable  programs  of  self-in¬ 
surance. 

(b)  Special  requirements.  Certain 
workers’  compensation  laws  contain 
provisions  which  result  in  limiting  the 
protection  afforded  persons  subject  to 
such  laws.  The  policy  with  respect  to 
these  limitations  as  they  affect  per¬ 
sons  employed  by  operating  and  other 
onsite  contractors  is  set  forth  below: 

(1)  Elective  provisions.  Some  work¬ 
ers’  compensation  laws  permit  an  em¬ 
ployer  to  elect  not  to  be  subject  to  its 
provisions.  It  is  DOE  policy  to  require 
these  contractors  to  be  subject  to 
workers’  compensation  laws  in  juris¬ 
dictions  permitting  election. 

(2)  Statutory  immunity.  Under  the 
provisions  of  some  workers’  compensa¬ 
tion  laws,  certain  types  of  employers, 
e.g.,  nonprofit  educational  institutions, 
are  relieved  from  liability.  If  a  contrac¬ 
tor  has  a  statutory  option  to  accept  li¬ 
ability,  it  is  DOE  policy  to  require  the 
contractor  to  do  so. 

(3)  Limited  medical  benefits.  Some 
workers’  compensation  laws  limit  the 
liability  of  the  employer  for  medical 
care  to  a  maximum  dollar  amount  or 
to  a  specified  period  of  time.  In  such 
cases,  a  contractor’s  workers’  compen¬ 
sation  insurance  policy  should  contain 
a  standard  extrastatutory  medical  cov¬ 
erage  endorsement. 

(4)  Limits  on  occupational  disease 
coverage ;  employer's  liability.  Some 
workers’  compensation  laws  do  not 
provide  coverage  for  all  occupational 
diseases.  In  such  situations,  a  contrac¬ 
tor’s  workers’  compensation  insurance 
policy  should  contain  voluntary  cover¬ 
age  for  all  occupational  diseases. 

(c)  Contractor  “employees’  benefit 
plan*’— self-insurers.  The  policies  and 
requirements  set  forth  in  paragraph 
(b)  apply  where  operating  and  other 
onsite  contractors  at  Government- 
owned  installations  purchase  workers’ 
compensation  insurance.  With  respect 
to  self-insured  contractors,  the  objec¬ 
tives  specified  in  (b)  also  shall  be  met 
through  primary  or  excess  workers’ 
compensation  and  employers’  liability 
insurance  policy(les)  or  an  approved 
combination  thereof.  ‘‘Employees’ 
benefit  plans”  which  were  established 
in  prior  years  may  be  continued  to 
contract  termination  at  existing  bene¬ 
fit  levels. 

§9-50.1212-3  Assignment  of  responsibil¬ 
ities. 

(a)  Headquarters  officials  and  heads 
of  procuring  activities,  consistent  with 
their  delegations  of  responsibility, 
shall  assure  contractor  operations  at 
Government-owned  installations  are 
Implemented  consistent  with  the  poli¬ 
cies  and  requirements  of  §  9-50.1212-2. 
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(b)  In  discharging  assigned  responsi¬ 
bility,  head  of  procuring  activities 
shall: 

(1)  Review  periodically  workers’ 
compensation  insurance  programs  of 
operating  and  other  onsite  contractors 
in  the  light  of  applicable  workers’ 
compensation  statutes  to  assure  con¬ 
formance  with  the  requirements  of 
§9-50.1212-2. 

(2)  Evaluate  the  adequacy  of  cover¬ 
age  of  “self-insured”  workers*  compen¬ 
sation  programs. 

(3)  Provide  arrangements  for  the  ad¬ 
ministration  of  any  existing  “employ¬ 
ees’  benefit  plans"  until  such  plans  are 
terminated. 

(4)  Submit  to  the  Office  of  Contrac¬ 
tor  Industrial  Relations,  all  proposals 
for  the  modification  of  existing  “em¬ 
ployees’  benefit  plans.” 

(c)  The  Office  of  Contractor  Indus¬ 
trial  Relations  is  responsible  for  ap¬ 
proving  contractor  “employees’  bene¬ 
fit  plans.” 

* 

§9-50.1213  Conduct  of  employees  and 
consultants  of  DOE  operating  onsite, 
and  certain  other  contractors. 

§  9-50.1213-1  Scope. 

This  subsection  established  the  poli¬ 
cies  for  maintaining  satisfactory  stan¬ 
dards  of  conduct  on  the  part  of  em¬ 
ployees  and  consultants  employed  on 
DOE  contract  work  by  its  operating 
and  other  onsite  contractors  and  cer¬ 
tain  other  contractors  specified  in  §  9- 
50.1213-2.  Contracts  with  colleges  and 
universities,  which  have  adopted  con¬ 
flict-of-interest  policies  consistent 
with  ACE-AAUP  standards  and  do  not 
involve  the  operation  of  Govemment- 
owred  facilities  on  Government-owned 
or  Government-leased  land,  are  gov¬ 
erned  by  the  “Policy  of  the  Federal 
Council  for  Science  and  Technology 
Relating  to  Conflicts  of  Interest  by 
Staff  Members  of  Colleges  and  Univer¬ 
sities”  (adopted  March  29,  1966)  and 
are  not  subject  to  this  subsection. 

§9-50.1213-2  Applicability. 

(a)  These  policies  are  applicable  to 
DOE  contractors  to  the  extent  that 
their  contracts  with  DOE  contain  pro¬ 
visions  making  this  subsection  applica¬ 
ble;  or  instructions  have  been  issued 
under  appropriate  provisions  of  their 
contracts  with  DOE  directing  compli¬ 
ance  with  this  subpart. 

(b)  The  contract  clause  contained  in 
the  note  to  §  9-50.704-12  requiring  the 
contractor  to  establish  such  proce¬ 
dures  as  are  necessary  to  implement 
effectively  the  provisions  of  this  sub¬ 
section,  subject  to  the  approval  of  the 
contracting  officer,  shall  be  included 
in: 

(1)  All  new  DOE  operating  and  other 
onsite  contracts; 

(2)  Other  DOE  contracts  (including 
time  and  materials  contracts)  with  re¬ 
spect  to  which  the  senior  procurement 


official.  Headquarters,  or  designee,  or 
a  head  of  a  procuring  activity,  as  ap¬ 
propriate,  determines  that  the  nature 
of  the  work  to  be  performed  and  the 
duration  of  the  contract  make  the  ap¬ 
plication  of  these  policies  necessary  in 
the  public  interest;  and 

(3)  Major  modifications  (involving 
change  in  scope  or  other  significant 
substantive  changes)  or  extensions  of 
existing  contracts  within  the  foregoing 
categories,  except  that  such  contract 
clause  will  be  excluded  from  all  con¬ 
tracts  of  less  than  $250,000. 

(c)  The  contract  clause  contained  in 
§  9-50.704-27(a)  concerning  necessary 
approvals  to  be  obtained  by  contractor 
employees  before  performing  consul 
tant  or  similar  sendees  for  another 
DOE  contractor  shall  be  included  in: 

(1)  All  new  DOE  operating  and  other 
onsite  contracts  except  those  identi¬ 
fied  in  paragraph  (d)  below;  and 

(2)  Major  modifications  (involving 
change  in  scope  or  other  significant 
substantive  changes)  or  extensions  of 
existing  contracts  within  the  foregoing 
category. 

(d)  The  contract  clause  contained  in 
§9-50.704-27  concerning  necessary  ap¬ 
provals  to  be  obtained  by  contractor 
employees  before  performing  consul¬ 
tant  or  similar  services  for  another 
DOE  contractor,  or  in  the  energy  field 
for  another  organization,  shall  be  in¬ 
cluded  in: 

(1)  All  new  DOE  cost-reimbursement 
type  contracts  for  the  design  or  con 
struction  of  Government-owned  facili¬ 
ties  or  for  research  or  operations 
where  a  substantial  portion  of  the 
land  or  buildings  used  for  such  re¬ 
search  or  in  such  operations  is  owned 
or  controlled  by  the  Government;  and 

(2)  Major  modifications  (involving 
change  in  scope  or  other  significant 
substantive  changes)  or  extensions  of 
existing  contracts  within  the  foregoing 
category. 

(e)  Exceptions  to  the  requirements 
of  paragraphs  (b),  (c),  and  (d)  will  be 
permitted  only  with  the  approval  of 
the  senior  procurement  official,  Head¬ 
quarters. 

§  9-50.1213-3  Gratuities. 

A  contractor  or  its  employees  or  con¬ 
sultants  shall  not,  under  circum¬ 
stances  which  might  reasonably  be  in¬ 
terpreted  as  an  attempt  to  influence 
the  recipients  in  the  conduct  of  their 
duties,  accept  any  gratuity  or  special 
favor  from  individuals  or  organizations 
with  whom  the  contractor  is  doing 
business,  or  proposing  to  do  business, 
in  accomplishing  the  work  under  the 
contract.  Reference  should  be  made  to 
the  provisions  of  41  U.S.C.  51-54. 

§9-50.1213-4  Use  of  privileged  informa¬ 
tion. 

Employees  and  consultants  of  a  con¬ 
tractor  shall  not  use  for  personal  gain 
or  make  other  Improper  use  of  privi¬ 


leged  information  which  is  acquired  in 
connection  with  their  employment  on 
the  contract  work.  In  this  connection, 
the  term  “privileged  information”  in¬ 
cludes  but  not  limited  to,  unpublished 
information  relating  to  technological 
and  scientific  developments;  medical, 
personnel,  or  security  records  of  indi¬ 
viduals;  anticipated  materials  require¬ 
ments  or  pricing  action;  possible  new 
sites  for  DOE  program  operations;  and 
knowledge  of  selections  of  contractors 
or  subcontractors  in  advance  of  offi¬ 
cial  announcement. 

§  9-50.1213-5  Outside  employment  of  con¬ 
tractor  employees. 

Employees  of  a  contractor  are  enti¬ 
tled  to  the  same  rights  and  privileges 
with  respect  to  outside  employment  as 
other  citizens.  Therefore,  there  is  not 
general  prohibition  against  employees 
having  outside  employment.  However, 
no  employee  of  a  contractor  perform¬ 
ing  work  on  a  full-time  basis  under  a 
DOE  contract  shall  engage  in  employ¬ 
ment  outside  official  hours  of  duty  or 
while  on  leave  if  such  employment 
will: 

(a)  In  any  manner  interfere  with  the 
proper  and  effective  performance  of 
the  duties  of  the  position; 

(b)  Appear  to  create  a  conflict-of-in¬ 
terest  situation,  or 

(c)  Appear  to  subject  DOE  pr  the 
contractor  to  public  criticism  or  em¬ 
barrassment. 

§9-50.1213-6  Information  statement  con¬ 
cerning  consultant  or  other  employ¬ 
ment  service. 

If  the  consultant  or  other  outside 
employment  service  of  the  employee 
involves  the  use  of  information  in  the 
area  of  the  employee’s  contract  em¬ 
ployment,  the  contractor  will  be  re¬ 
sponsible  for  requiring  that  the  em¬ 
ployee  file  with  the  contractor  an  in¬ 
formation  statement  containing  such 
information  concerning  the  outside 
employment  as  the  contractor  may 
prescribe.  As  a  minimum,  the  informa¬ 
tion  statement  shall  include  a  descrip¬ 
tion  of  any  patent  agreements  that 
may  be  involved  and  the  following  cer¬ 
tificate: 

I  acknowledge  that  I  have  read  and 
am  familiar  with  the  published  policy 
of  the  DOE  contained  in: 

(a)  Subpart  9-50.1213,  "Conduct  of 
employees  and  consultants  of  DOE  op¬ 
erating,  onsite,  and  certain  other  con¬ 
tractors,”  and 

(b)  DOE  publication  (formerly 
ERDAM  Chapter  3201)  entitled,  “Re¬ 
porting  Results  of  Scientific  and  Tech¬ 
nical  Work  Funded  by  DOE,”  which 
states  in  part  that  significant  new  re¬ 
sults  produced  in  DOE-funded  scien¬ 
tific  and  technical  work  agree  not  to 
withhold  or  delay  reporting  informa¬ 
tion  acquired  through  my  employment 

with - In  favor  of - with 

whom  I  have  made  or  am  contemplat- 
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tag  winking  a  consulting  agreement.  I 
have  also  read  and  am  familiar  with 
the  requirements  of  my  employer’s 
contract  with  DOE  relating  to  patents. 
To  the  best  of  my  knowledge  or  belief, 
the  activities  to  be  performed  under 
this  consulting  agreement  will  not  con¬ 
flict  with  the  policy  set  forth  in  DOE- 
PR  9-50.1213,  the  patent  provisions  of 
my  employer’s  contract  with  DOE,  or 
with  the  responsibility  of  my  employer 
to  report  fully  and  promptly  to  DOE 
all  significant  research  and  develop¬ 
ment  information.  If  in  the  course  of 
my  activities  under  this  consulting  ar¬ 
rangement  it  appears  that  such  a  con¬ 
flict  may  arise,  I  will  promptly  notify 
and  consult  with  my  primary  employ¬ 
er - concerning  such  possible 

conflict. 

$9-50.1213-7  Allowable  and  unallowable 
coots. 

Reference  should  be  made  to  §§9- 
50.704-13  (dX3)  and  (eX26),  9-50.704- 
14  <dX3)  and  <eX24),  9-50.704-15  and 
9-50.704-16(dX3)  and  unallowable 
costs  in  connection  with  obtaining  con¬ 
sultant  services. 

$9-50.1213-8  Incompatibility  between  reg¬ 
ular  duties  and  private  interests. 

Employees  and  consultants  of  a  con¬ 
tractor  shall  not  be  permitted  to  make 
or  influence  any  decisions  on  behalf  of 
the  contractor  which  directly  or  indi¬ 
rectly  affect  the  interest  of  the  Gov¬ 
ernment  if  the  employee’s  or  consul¬ 
tants’  personal  concern  in  the  matter 
may  be  incompatible  with  the  interest 
of  the  Government.  For  example,  (a) 
an  employee  or  consultant  of  a  con¬ 
tractor  will  not  negotiate,  or  influence 
the  letting  of,  a  subcontract  with  a 
company  in  which  the  individual  has 
an  employment  relationship  or  signifi¬ 
cant  financial  interest;  and  (b)  an  em¬ 
ployee  or  consultant  or  a  contractor 
will  not  be  assigned  the  preparation  of 
an  evaluation  for  DOE  or  for  a  DOE 
contractor  of  some  technical  aspect  of 
the  work  of  another  organization  with 
which  the  individual  has  an  employ¬ 
ment  relationship  or  significant  finan¬ 
cial  interest  or  which  is  a  competitor 
of  an  organization  (other  than  the 
contractor  who  is  the  individual’s  reg¬ 
ular  employer)  in  which  the  individual 
has  an  employment  relationship  or 
significant  financial  interest.  The  con¬ 
tractor  shall  be  responsible  for  inform¬ 
ing  employees  and  consultants  that 
they  are  expected  to  disclose  any  im- 
compatibilities  between  duties  per¬ 
formed  for  the  contractor  and  their 
private  imterests  and  to  refer  doubtful 
questions  to  the  contractor. 

Subpart  9-50.14  Inspection  and  Acceptance 

$9-50.1401  Government  inspection  of  sup¬ 
plies  under  subcontracts. 

The  limitation  in  FPR  1-14.106  do 
not  apply  to  procurements  by  operat¬ 


ing  or  other  onsite  contractors  for  the 
account  of  DOE. 

$9-50.1402  Contract  articles  relating  to 
Inspection  and  acceptance. 

Articles  relating  to  inspection  and 
acceptance,  used  in  subcontracts  and 
purchase  orders  by  operating  and 
other  onsite  contractors,  should  pro¬ 
vide  no  less  protection  for  the  Govern¬ 
ment  than  are  provided  by  the  con¬ 
tract  articles  in  the  prime  contracts. 

Subparf  9-50.15  Contract  Cost  Principles  and 
Procedures 

$  9-50.1500  Scope  and  applicability. 

The  contract  cost  principles  and  pro¬ 
cedures  for  operating  and  onsite  ser¬ 
vice  contracts  are  contained  in  §9- 
15.50. 

Subport  9-50.18  procurement  of  Construction 

$9-50.1800  Scope. 

This  subpart  sets  forth  contracting 
procedures  peculiar  to  construction 
work  performed  by  operating  and 
other  onsite  contractors  and  their  sub¬ 
contractors.  Provisions  of  FPR  1-18 
and  Part  9-18  also  apply. 

§  9-50.1801  General  provisions. 

§  9-50.1801-1  Government  estimates. 

A  Government  estimate  of  costs 
shall  be  prepared  for  construction  sub¬ 
contracts  under  operating  contracts. 
The  services  of  the  architect-engineer, 
operating  contractor,  or  construction 
contractor  will  be  used  as  appropriate 
in  the  preparation  of  Government  es¬ 
timates. 

§  9-50.1801-2  Specifications. 

DOE  publication  entitled,  “Design 
Criteria’’  (formerly  ERDAM  Chapter 
6300),  shall  be  complied  with  in  pre¬ 
paring  specifications  for  construction 
work. 

§  9-50.1801-3  Abstracts  of  construction 
bids  and  proposals. 

Heads  of  procuring  activities  shall 
submit  a  copy  of  the  certified  abstract 
of  bids  or  a  certified  copy  of  the  ab¬ 
stract  of  proposals  to  the  construction 
element  Headquarters  for  each  fixed- 
price  subcontract  to  be  entered  into  by 
operating  and  other  onsite  contractors 
for  construction  projects  on  a  competi¬ 
tive  bid  or  quotation  and  award  basis 
which  is  estimated  to  equal  or  exceed 
$500,000  and  which  will  require  onsite 
labor.  Each  abstract  shall  be  submit¬ 
ted  promptly  and  shall  include  the 
Government  estimate. 

§9-50.1802  Subcontracting  policies  and 
procedures. 

The  provisions  of  FPR  l-18.305(b) 
and  §  9-50.3  apply  to  the  procurement 
of  construction  services  by  operating 
and  other  onsite  contractors. 


§  9-50.1803  Buy  American  Act. 

The  requirements  of  FPR  Subpart 
1-18.6  and  $9-18.6  apply  to  operating 
and  other  onsite  contractors’  procure¬ 
ment. 

$  9-50.1804  Labor  standards. 

The  provisions  of  FPR  Subpart  1- 
18.7  and  $9-18.7  shall  be  followed  in 
determining  whether  an  operating  or 
other  onsite  contractor’s  procurement 
actions  involve  covered  work  under 
the  Davis-Bacon  Act  and  such  provi¬ 
sions  apply  to  those  procurement 
transactions  which  are  determined  by 
the  contracting  officer  to  be  subject  to 
that  Act. 

§  9-50.1804-1  Department  of  Labor  ap¬ 
proval. 

The  Department  of  Labor  has  previ¬ 
ously  reviewed  and  approved  the  crite¬ 
ria,  standards,  and  guides  set  forth  in 
§9-18.701,  §9-18.704,  and  §9-18.750, 
and  the  contract  clause  in  §  9-50.1804- 
3. 

§  9-50.1804-2  Contract  clauses. 

Subcontracts  subject  to  the  Davis- 
Bacon  Act  under  operating  contracts 
shall  include  the  applicable  clauses  in 
FPR  1-18.703  with  such  modifications 
as  appropriate  to  reflect  the  prime- 
subcontract  relationship. 

Paragraph  (f)  of  the  clause  in  FPR 
l-18.703-l(a)  shall  be  modified  to 
delete  reference  to  a  prime  contract 
subject  to  the  Davis-Bacon  Act. 

§9-50.1804-3  Special  clause  for  operating 
contracts. 

The  following  article  is  for  use  in 
prime  contracts  when  the  prime  con¬ 
tractor  is  to  perform  no  covered-  work 
with  his  own  forces  but  may  procure 
construction  by  subcontract: 

Upon  request  of  the  contracting  officer 
and  acceptance  thereof  by  the  contractor, 
the  contractor  shall  procure  by  subcontract 
the  construction  of  new  facilities  or  the  al¬ 
teration  or  repair  of  Government-owned  fa¬ 
cilities  at  the  plant.  Any  subcontract  en¬ 
tered  into  under  this  paragraph  shall  be 
subject  to  the  written  approval  of  the  con¬ 
tracting  officer  and  shall  contain  the  provi¬ 
sions  relative  to  labor  and  wages  required  by 
law  to  be  Included  In  contracts  for  the  con¬ 
struction,  alteration,  and/or  repair,  includ¬ 
ing  paint  and  decorating,  or  a  public  build¬ 
ing  or  public  work. 

§  9-50.1805  Inspection. 

(a)  Inspection  services  may  be  per¬ 
formed  by  the  architect-engineer  re¬ 
sponsible  for  the  design.  Inspection 
services  may  not  be  procured  from  a 
fixed-price  construction  contractor 
with  respect  to  its  own  work.  Under 
cost-reimbursement  type  subcontracts 
where  the  construction  and  architect- 
engineer  are  the  same,  some  degree  of 
self-inspection  may  be  permitted  but 
shall  not  constitute  final  inspection 
and  acceptance  by  the  Government. 
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(b)  When  one  contractor  is  to  in¬ 
spect  the  work  of  another,  the  inspect¬ 
ing  contractor  will  be  given  written 
instructions  defining  its  responsibil¬ 
ities  and  stating  that  it  is  not  autho¬ 
rized  to:  modify  the  terms  and  condi¬ 
tions  of  the  contract:  direct  additional 
work;  waive  any  requirements  of  the 
contract:  or  settle  any  claims  or  dis¬ 
pute.  Copies  of  the  instructions  will  be 
given  to  the  contractor  who  is  to  be  in¬ 
spected,  with  a  request  to  acknowledge 
receipt  on  one  copy  and  return  it  to 
the  contracting  officer.  In  this 
manner,  both  contractors  are  on 
notice  as  to  the  authority  and  limita¬ 
tions  on  the  authority  of  the  inspect¬ 
ing  contractor. 

Subpart  9-50.20  Retention  Requirements  for 
Contractor  and  Subcontractor  Record*. 

§  9-50.2001  Applicability. 

The  requirements  of  FPR  Part  1-20 
do  not  apply  to  operating  and  other 
onsite  contractors  and  cost-reimburse¬ 
ment  type  subcontracts  thereunder. 
(8  9-50.704-9) 

Part  9-51 — Review  and  Approval  of  Contract 
Action* 

Sec. 

9-51.000  Scope  of  part. 

9-51.001  Deflniton. 

Subport  9-51.1  Headquarter*  Review  and  Approval 
of  Contract  AcMor.t 
9-51.100  Scope  of  subpart. 

9-51.101  General  Instructions  regarding 
submissions  to  Headquarters. 

9-51.102  Contract  actions  requiring  Head¬ 
quarters  review  and  approval. 

9-51.103  Supporting  data  for  contract  ac¬ 
tions  requiring  Headquarters  advance 
approval. 

9-51.103-1  Negotiation. 

9-51.103-2  Formal  Advertising. 

9-51.103-3  Questions  of  contract  policy  and 
procedure. 

£-51.103-4  Time  of  submission. 

9-51.103-5  Determlnatons  and  findings. 

Support  9-51.2  Other  Approval  Requirement; 

9-51.201  Other  approval  requirements. 

Subpart  9-5 1J  Contract  and  tubcoitra  t  Review 
Requirement* 

9-51.300  Scope  of  subpart. 

9-51.301  Applicability. 

9-51.302  Responsibilities. 

9-51.303  Assignment  of  review  functions. 
9-51.303-1  Contract  Review  Boards. 
9-51.303-2  Alternate  review  procedures. 

Subpart  9-51.4  Contract*  or  Subcontract*  Requiring 
Advance  Notice 

9-51.400  Scope  of  subpart. 

9-51.401  Contracts  let  under  long-term 
contract  authority. 

Subpart  9-51 A  Clearance  ef  form*  for  Collection  of 
information 

9-51.500  Scope  of  subpart. 

9-51.501  Actions  requiring  clearance. 
9-51.502  Procedure  for  obtaining  clearance, 
extension  of  clearance  or  exemption. 

Subpart  9-51.6  Ju»tificntion  ef  Procurement* 

9-51.600  Scope  of  subpart. 

9-51.601  Formal  Advertising. 

9-51.602  Negotiated  Procedures. 

9-51.602-1  Applicability. 


Sec. 

9-51.602-2  Justification  of  negotiated  con¬ 
tracts. 

Authority:  Title  V,  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  Adminis¬ 
trative  Procedures  Act,  as  amended  (5  U.S.C. 
551,  et.  seq. 

§9-51.000  Scope  of  part. 

This  part  sets  forth  administrative 
requirements  for  the  review  and  ap¬ 
proval  of  certain  contract  actions. 

§  9-51.001  Definition. 

(a)  For  the  purpose  of  this  part,  the 
term  "contract  actions”  includes: 

(1)  Actions  relating  to  the  letting  of 
contracts,  subcontracts,  agreements 
with  other  governmental  agencies,  and 
subsequent  modifications,  extensions, 
and  settlements  of  terminations  there¬ 
of. 

(2)  Questions  of  contract  policy  or 
procedure  which  arise  in  the  course  of 
contract  negotiation  and  administra¬ 
tion. 

(b)  For  the  purpose  of  this  part,  the 
term  “contract  actions”  does  not  in¬ 
clude  administrative  functions  associ¬ 
ated  with  contract  administration, 
such  as  the  development,  interpreta¬ 
tion,  and  modification  of  contract  cost 
principles,  financial  plan  and  budget 
operations,  labor  relations,  safety,  se¬ 
curity,  audit,  salary  and  wage  adminis¬ 
tration,  foreign  travel,  programmatic 
matters  (program  scope,  technical  re¬ 
quirements  or  specifications,  project 
schedules,  etc.),  and  the  administra¬ 
tion  of  construction  activities.  Such 
matters  are  handled  directly  between 
field  offices  and  the  Headquarters  or¬ 
ganization  having  cognizance  over  the 
matter  involved. 

(c)  For  the  purose  of  this  part,  the 
term  "contract  actions”  does  not  in¬ 
clude  the  action  taken  tc  terminate  a 
contract,  subcontract,  or  agreement 
with  another  governmental  agency. 
See  §  9-8.201  for  requirements  relating 
to  the  act  of  termination. 

Subpart  9-51.1  Headquarters  Review  and 
Approval  of  Contract  Anions 

§  9-51.100  Scope  of  subpart. 

This  subpart  sets  forth  the  adminis¬ 
trative  requirements  for  Headquarters 
review  and  approval  of  contract  ac¬ 
tions. 

§9-51.101  General  instruction?  regarding 
submissions  to  headquarters. 

(a)  Procuring  activities  will  commu¬ 
nicate  directly  with  the  senior  pro¬ 
curement  official,  Headquarters,  on  all 
contract  actions  requiring  Headquar¬ 
ters  consideration,  with  the  following 
exceptions: 

(1)  The  office  at  Schenectady  and 
Pittsburgh  will  communicate  directly 
with  the  Director,  Division  of  Naval 
Reactors. 

(2)  The  Grand  Junction  Office  will 
communicate  directly  with  the  Assis 
tant  Secretary,  Resource  Applications. 

(3)  The  CRBRF  and  FFTF  Project 
Office  will  communicate  through  the 


Assistant  Secretary,  Energy  Technol¬ 
ogy. 

(b)  Contract  actions  requiring  Head¬ 
quarters  review  and  approval  shall  be 
submitted  sufficiently  in  advance  of 
the  proposed  date  for  final  action  to 
permit  an  orderly  study  and  analysis 
of  the  proposed  contract  action.  Re¬ 
quests  for  approval  of  contracts  and 
subcontracts  shall  be  accompanied  by 
six  copies  of  the  proposed  contract 
document  and  six  copies  of  the  re¬ 
quired  supporting  data. 

§  9-51.102  Contract  actions  requiring 
headquarters  review  and  approval. 

(a)  Contract  actions  likely  to  pro¬ 
voke  unusual  public  interest  requiring 
advance  Headquarters  review  and  ap¬ 
proval.  Heads  of  procuring  activities 
will  submit  the  following  contract  ac¬ 
tions  to  the  senior  procurement  offi¬ 
cial,  Headquarters,  for  appropriate 
Headquarters  review  and  approval 
(i.e..  Controller,  General  Counsel  and 
other  appropriate  Headquarters  staff 
elements): 

(1)  All  contractual  matters  of  a  new 
or  unusual  nature  or  matters  likely  to 
provoke  unusual  public  Interest. 

(b)  Contract  actions  in  excess  of  au¬ 
thority  delegated  to  heads  of  procur¬ 
ing  activities  requiring  advance  Head¬ 
quarters  review  and  approval.  Heads 
of  procuring  activities  will  submit  con¬ 
tract  actions  in  excess  of  delegated  au¬ 
thority  for  advance  Headquarters  ap¬ 
proval  including: 

(1)  Preliminary  contractual  agree¬ 
ments  when  there  Is  reason  to  believe 
that  the  resulting  contract  of  subcon¬ 
tract  may  exceed  delegated  authority. 

(2)  Any  proposed  contract  or  subcon¬ 
tract  which  by  the  exercise  of  any 
option  or  options  therein  would 
exceed  delegated  authority. 

(3)  Any  proposed  contract  or  subcon¬ 
tract,  regardless  of  amount,  which  in 
the  opinion  of  the  head  of  the  procur¬ 
ing  activity  will,  as  a  result  of  exten¬ 
sion,  follow-up  work,  or  otherwise  in¬ 
crease  the  contract  or  subcontract,  or 
lead  to  a  contract  of  subcontract  with 
the  iMtme  contractor,  in  an  amount  in 
excess  of  the  delegated  authority. 

(4)  Extension  or  modification  which 
within  itself  includes  Increases  in 
excess  of  delegated  authority. 

(b)  Modifications  to  contracts  or  sub¬ 
contracts  previously  approved  by 
Headquarters  need  not  oe  submitted 
for  Headquarters  consideration  when 
they  involve  only  periodic  modifica¬ 
tions  (1)  to  establish  scope  and/or  esti¬ 
mated  costs  within  the  approved  gen¬ 
eral  scope  and  fixed  fees,  provided  the 
fee  negotiated  is  within  the  fee  limits 
of  DOE  fee  policy,  or  <2)  to  increase 
(or  decrease)  the  funds  obligated  or 
the  contractual  limitations  on  expen¬ 
ditures  when  funds  for  such  purposes 
have  been  allotted  and  set  forth  In  ap¬ 
proved  financial  plans. 

(c)  Contracts  and  subcontracts  for 
public  utility  services  (except  telecom- 
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munication  services)  shall  be  reviewed 
and  approved  in  accordance  with  the 
provisions  of  Subpart  9-50.401  Public 
Utilities. 

§9-51.103  Supporting  data  for  contract 
actions  requiring  headquarters  advance 
approval 

§9-51.103-1  Negotiation. 

Requests  for  approval  of  contracts 
and  subcontracts  to  be  entered  into  as 
a  result  of  negotiation  shall  be  accom¬ 
panied  by  the  information  required  by 
§9-51.6. 

§  9-51.103-2  Formal  advertising. 

Requests  for  approval  of  contracts 
and  subcontracts  to  be  entered  into  as 
a  result  of  formal  adveitising  shall  be 
accompanied  by: 

(a)  Copy  of  the  invitation  to  bid  and 
any  amendments; 

(b)  A  list  of  persons  or  firms  invited 
to  bid; 

Cc)  Information  relating  to  posting 
or  publishing  notices  of  the  invitation 
and  copies  of  all  paid  advertisements, 
If  any  were  used; 

(d)  Copy  of  abstract  of  bids; 

(e)  An  evaluation  of  the  reasonable¬ 
ness  of  the  low  bid  accepted  Including 
a  comparison  with  the  independent 
Government  cost  estimate,  if  applica¬ 
ble; 

(f)  Copy  of  bid  received  from  con¬ 
tractor  to  whom  award  is  proposed; 
and 

(g)  If  award  is  proposed  to  be  made 
to  other  than  the  lowest  bidder,  a 
complete  statement  of  the  reasons 
therefor. 

§  9-51.103-3  Questions  of  contract  policy 
and  procedure. 

Questions  of  contract  policy  and  pro¬ 
cedure  which  arise  in  the  course  of 
contract  negotiation  and  administra¬ 
tion  for  which  Headquarters  consider¬ 
ation  is  required  or  desired,  shall  be 
accompanied  by  sufficient  information 
to  permit  adequate  review  and  analy¬ 
sis  of  the  problem  involved. 

§9-51.103-4  Time  of  submission. 

Requests  for  approval  of  contractual 
documents  shall  be  submitted  and  ap¬ 
proval  shall  be  obtained  prior  to  ex¬ 
ecution  by  either  party. 

§  9-51.103-5  Determinations  and  findings. 

All  determinations  and  findings  re¬ 
quired  by  FPR  Subparts  1-3.2  and  1- 
3.3  and  DOE-PR  Subparts  9-3.2  and  9- 
3.3,  with  the  exception  of  FPR  1-3.303 
and  DOE-PR  9-3.303,  shall  be  execut¬ 
ed  by  a  contracting  officer.  A  signed 
copy  shall  be  included  in  the  support¬ 
ing  data  for  contract  actions  when  the 
file  is  required  to  be  sent  to  Headquar¬ 
ters  for  advance  approval. 


Subparf  9-51.2  Othsr  Approval  Requirement* 

§  9-51.201  Other  approval  requirements. 

Nothing  in  this  Part  9-51  shall  be 
construed  as  precluding  the  establish¬ 
ment  of  additional  requirements  by 
Headquarters  or  heads  of  procuring 
activities  wich  respect  to  contracts  or 
subcontracts  under  their  Jurisdiction. 

Subvert  9-51.3  Contract  and  Subcontract 
R./vle  v  Requirements 

§  9-51 .300  Scope  of  subpart. 

This  subpart  sets  forth  the  adminis¬ 
trative  requirement  for  independent 
review  of  proposed  contracts  and  sub¬ 
contracts  by  DOE. 

§  9-51.301  Applicability. 

P»rime  contracts  and  subcontracts 
under  cost-reimbursement  type  con¬ 
tracts  shall  be  reviewed  in  confor¬ 
mance  with  this  subpart,  based  on 
dollar  thresholds  to  be  established  by 
heads  of  procuring  activities.  Such  re¬ 
views  shall  be  made  prior  to  award  In 
all  cases.  Heads  of  procuring  activities, 
may,  if  considered  appropriate, 
exempt  basic  research  lump  sura  con¬ 
tracts  with  foreign  educational  institu¬ 
tions  from  the  independent  review 
board  requirements  of  this  subpart. 

§  9-51.302  Responsibilities. 

Each  head  of  the  procuring  activity 
shall  establish  procedures  in  accor¬ 
dance  with  this  subpart  providing  for 
an  independent  review  of  proposed 
contract  and  subcontract  actions  and 
to  review  termination  settlements. 

§  9-51.303  Assignment  of  review  functions. 

Responsibility  for  independent 
review  of  contract  and  subcontract  ac¬ 
tions  shall  be  assigned  to  a  contract 
review  board  established  under  §9r 

51.303- 1,  or  such  independent  review 
shaT  be  accomplished  under  the  alter¬ 
nate  review  procedures  set  forth  in  §  9- 

51.303- 2. 

§  9-51.303-1  Contract  review  boards. 

<a)  Organization.  Each  contract 
review  board  shall  consist  of  not  less 
than  three  members  with  broad  busi¬ 
ness  and  contracting  experience.  A 
majority  of  representatives  on  each 
board  shall  be  permanent  board  mem¬ 
bers.  Other  members  may  be  drawn 
from  panels  of  designated  persons  as 
may  be  appropriate  for  cases  under 
consideration.  To  the  extent  practica¬ 
ble,  no  person  shall  serve  as  a  member 
of  a  contract  review  board  in  reviewing 
a  contract  action  in  which  he  has  par¬ 
ticipated,  or  a  contractor  selection 
unless  such  action  is  subject  to  approv¬ 
al  under  §  9-51.102,  or  the  head  of  the 
procuring  activity  shall  determine 
that  participation  in  the  review  of  the 
particular  contract  provides  continuity 
of  experience  or  is  otherwise  in  the 
best  interest  of  the  Government.  The 


chairman  of  each  board  shall  be  desig¬ 
nated  by  the  head  of  the  procuring  ac¬ 
tivity  concerned  and  each  board  shall 
be  furnished  with  such  staff  assistance 
as  may  be  requested  by  the  board  and 
approved  by  the  head  of  the  procuring 
activity.  Contract  review  boards  may 
be  assigned  additional  functions  at  the 
discretion  of  heads  of  procuring  activi¬ 
ties  provided  such  functions  are  relat¬ 
ed  to  procurement  and  are  not  Incon¬ 
sistent  with  the  board’s  responsibility 
as  set  forth  in  this  subpart. 

(b)  Purpose  of  review.  In  negotiated 
procurements,  the  primary  function  of 
contract  review  is  to  provide  an  Inde¬ 
pendent  review  and  analysis  of  con¬ 
tract  and  subcontract  actions  for  the 
prupose  of  determining  whether  the 
negotiations  (1)  were  completely  con¬ 
ducted,  (2)  were  based  on  adequate  in¬ 
formation,  (3)  were  in  conformance 
with  established  policies  and  proce¬ 
dures  and  (4)  resulted  in  a  contract  or 
subcontract  (1)  with  a  responsible  con¬ 
tractor  and  (11)  that  adequately  pro¬ 
tects  the  Interests  of  the  Government, 
Including  the  reasonableness  of  the 
fixed  fee  (if  any)  in  cost-type  procure¬ 
ments,  the  reasonableness  of  price  in 
fixed-price  type  contracts  or  subcon¬ 
tracts  including  the  reasonableness  of 
intermediate  or  final  repricing  with 
comparison  of  the  proposed  price  with 
the  independent  Government  cost  esti¬ 
mate,  if  applicable.  With  respect  to 
awards  resulting  from  formal  advertis¬ 
ing,  review  will  include  such  matters 
as  determining  the  responsibility  of 
the  contractor,  the  reasonableness  of 
the  price  of  the  proposed  award,  in¬ 
cluding  comparison  with  the  indepen¬ 
dent  Government  cost  estimate,  if  ap¬ 
plicable,  the  adequacy  of  competition, 
the  advisability  of  rejecting  all  bids 
and  readvertising  or  negotiating,  and. 
In  the  case  of  a  proposed  award  to 
other  than  the  low  bidder,  whether 
such  action  is  in  the  best  Interest  of 
the  Government. 

(c)  Method  and  extent  of  review. 
When  a  review  is  required  by  this  Part 
9-51  or  for  termination  settlements, 
the  contracting  officer  (or  the  contrac¬ 
tor  In  case  of  subcontracts)  shall 
submit  a  statement  justifying  the  pro¬ 
posed  action  with  such  detailed  Infor¬ 
mation  as  may  be  required  for  an  ade¬ 
quate  review.  Procedures  for  the  sub¬ 
mission  of  such  statements  shall  be 
Issued  by  each  procuring  activity.  Con¬ 
tract  review  boards  shall  determine 
the  overall  reasonableness  of  proposed 
actions  from  the  standpoint  of  pro¬ 
tecting  the  interests  of  the  Govern¬ 
ment.  Such  boards  may  vary  the  scope 
and  extent  of  reviews  according  to  the 
size  and  complexity  of  individual  cases 
and  other  relevant  factors. 

(d)  Results  of  review.  Contract 
review  boards  shall  document  the 
scope  and  extent  of  the  review  and 
submit  written  recommendations  to 
heads  of  procuring  activities  (or  to 
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such  other  approving  officials  as  may 
be  appropriate)  on  each  proposed  con¬ 
tract  or  subcontract  action  reviewed. 
In  the  event  the  approving  official  de¬ 
parts  from  the  recommendation  of  the 
review  board,  the  basis  for  such  action 
shall  be  appropriately  documented  in 
the  files. 

§  9-51.303-2  Alternate  review  procedures. 

Where  it  is  impracticable  to  estab¬ 
lish  a  contract  review  board,  or  where 
additional  procedures  are  appropriate 
to  supplement  a  contract  review  board, 
the  following  procedure  shall  be  fol¬ 
lowed: 

(a)  Contracts  and  subcontracts  to  be 
entered  into  as  a  result  of  formal  ad¬ 
vertising  and  subcontracts  which  meet 
the  criteria  established  in  §  9-50.302. 

(1)  May  be  reviewed  by  such  alter¬ 
nate  procedures  as  may  be  prescribed 
by  heads  of  procuring  activities. 

(b)  Contracts  and  subcontracts  other 
than  those  covered  in  paragraph  (a) 
may  be  reviewed  by  such  alternate 
procedures  as  may  be  prescribed  by 
heads  of  procuring  activities;  provided: 

(1)  In  the  judgment  of  the  heads  of 
procuring  activities  concerned,  supple¬ 
mental  procedures  are  necessary,  or  it 
is  impracticable  to  establish  a  contract 
review  board. 

(2)  The  alternate  procedures  assure 
an  adequate  independent  review  of 
contract  and  subcontract  actions;  and 

(3)  The  following  principles  are  ob¬ 
served  in  establishing  the  alternate 
procedures: 

(i)  Contract  or  subcontract  actions 
requiring  review  under  a  field  office 
(or  area  office  with  respect  to  contract 
and  subcontract  actions  within  the  ap¬ 
proval  authority  of  an  area  manager, 
in  those  instances  where  area  manag¬ 
ers  have  been  delegated  contracting  or 
approval  authority  in  excess  of  the  in¬ 
dependent  review  threshold  estab¬ 
lished  by  the  head  of  the  procuring  ac¬ 
tivity)  to  the  fullest  extent  practicable 
shall  be  reviewed  by  the  same  review¬ 
ers  regardless  of  the  nature  of  the 
work  under  the  individual  contracts  in 
order  to  assure  continuity  of  experi¬ 
ence  and  uniformity  of  treatment. 

(ii)  Reviewers  shall  have  a  broad 
background  of  business  and  contract¬ 
ing  experience  in  private  Industry  or 
Government. 

(iii)  Advice  in  specialized  fields  such 
as  engineering,  law,  and  accounting 
shall  be  readily  available  to  the  re¬ 
viewers. 

Civ)  Reviewers  shall  not  negotiate  or 
assist  in  the  negotiation  of  any  con¬ 
tract  or  subcontract,  including  con¬ 
tractor  selection,  except  when  the  con¬ 
tract  or  subcontract  shall  be  subject  to 
approval  under  §9-51.102,  or  where 
the  approving  authority  shall  deter¬ 
mine  that  the  reviewer’s  participation 
provides  continuity  of  experience  or  is 
otherwise  in  the  best  interest  of  the 
Government. 
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(c)  The  requirement  of  §9-51.303-1 
(b),  (c),  and  (d),  with  respect  to  con¬ 
tract  review  boards  shall  be  met. 

Subpart  9-51.4— Contract*  or  subcontract* 
Requiring  Advance  Notice 

§  9-51.400  Scope  of  subpart. 

Notice  of  intent  to  enter  into  con¬ 
tracts  or  subcontracts  within  the  cate¬ 
gories  set  forth  below  shall  be  re¬ 
quired  as  indicated  therein.  These  re¬ 
quirements  are  not  established  for  ap¬ 
proval  purposes  but  are  for  informa¬ 
tion  only. 

§  9-51.401  Contracts  let  under  long-term 
contract  authority. 

Heads  of  procuring  activities  shall 
advise  the  Controller,  with  a  copy  to 
the  senior  procurement  official,  Head¬ 
quarters,  of  any  intent  to  utilize  the 
long-term  contract  authority  provided 
by  subsection  u,  section  161  of  the 
Atomic  Energy  Act  of  1954  as  amend¬ 
ed  by  Public  Law  85-681  (72  Stat.  633). 
Such  advance  notice  should  be  pro¬ 
vided  at  an  early  stage  of  planning  on 
any  such  proposed  contract  action. 

S'jbpart  9-51.5 — Clearance  of  Form*  for 
Collection  of  Information 

§  9-51.500  Scope  of  subpart. 

This  subpart  sets  forth  requirements 
for  the  clearance  of  forms  for  collec¬ 
tion  of  information  with  the  Office  of 
Management  and  Budget. 

§  9-51.501  Actions  requiring  clearance. 

In  accordance  with  the  Federal  Re¬ 
ports  Act  of  1942  (44  U.S.C.  3501  et 
seq.)  and  Office  of  Management  and 
Budget  Circular  A-40,  as  revised, 
forms  and  reports  under  contracts  and 
subcontracts  which  will  result  in  the 
collection  of  information  on  identical 
items  at  the  request  of  or  for  DOE  by 
the  contractor  or  subcontractor,  from 
10  or  more  respondents  (other  than 
Federal  employees)  require  clearance 
from  the  Assistant  Director  of  the 
Office  of  Management  and  Budget  in 
advance  of  the  adaption  or  use  of  such 
forms  or  reports. 

§9-51.502  Procedure  for  obtaining  clear¬ 
ance,  extension  of  clearance,  or  exemp¬ 
tion. 

Requests  for  clearance  of  forms  or 
reports  or  •  aterial  revision  or  change 
in  previously  approved  forms  or  re¬ 
ports,  extension  of  clearance  beyond 
scheduled  expiration  date,  or  exemp¬ 
tion  from  clearance  shall  be  submitted 
to  the  senior  procurement  official, 
Headquarters,  for  coordination  with 
and  transmittal  by  the  Controller  to 
the  Assistant  Director  of  the  Office  of 
Management  and  Budget.  Such  re¬ 
quests  shall  be  in  the  form  and  con¬ 
tain  all  of  the  pertinent  Information 
required  by  paragraphs  4,  5,  6,  and  7 
of  OMB  Circular  A-40. 
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Subpart  9-51.6 — Justification  of  Procurement* 

§  9-51.600  Scope  of  subpart 

This  subpart  sets  forth  the  type  of 
information  required  for  justification 
of  procurements. 

§  9-51.601  Formal  advertising. 

Justification  for  formally  advertised 
procurements  shall  consist  of  the  in¬ 
formation  required  by  §  9-1.313(c). 

§  9-51.602  Negotiated  procurements. 

§9-51.602-1  Applicability. 

This  section  is  applicable  to  all  nego¬ 
tiated  contracts  including  letter  con¬ 
tracts,  and  modifications  thereof  in¬ 
volving  additional  supplies  or  services, 
except:  (a)  contracts  or  subcontracts 
for  $10,000  or  less,  (b)  orders  against 
Federal  Supply  Scheduled,  (c)  orders 
placed  against  other  Government 
agencies,  and  (d)  orders  placed  against 
other  DOE  offices. 

§9-51.602-2  Justification  of  negotiated 
contracts. 

The  justification  of  negotiated 
prime  contracts  shall  be  in  the  form  of 
a  narrative  statement  covering,  to  the 
extent  applicable  to  the  particular 
transaction,  the  general  type  of  infor¬ 
mation  as  indicated  in  paragraphs  (a) 
through  (i).  The  scope  and  detail  of  in¬ 
formation  to  be  included  in  the  con¬ 
tract  file  should  generally  be  deter¬ 
mined  on  the  basis  of  the  nature, 
dollar  value,  and  complexity  of  the 
transaction  involved. 

(a)  Name  and  address  of  proposed 
contractor; 

(b)  Location  of  plant  or  work-site  for 
performance  of  the  contract; 

(c)  Contract  number,  including 
amendment  number  if  applicable; 

(d)  Name  of  prime  contractor; 

(e)  Nature  of  contract  action  (letter 
contract,  conversion  of  letter  contract, 
extension  of  existing  contract,  etc.,  as 
well  as  type  of  contract— cost,  CPFF, 
incentive,  etc.); 

(f)  A  reference  to  the  program  basis 
for  the  contract,  including  scope  of 
the  work  or  description  of  supplies  or 
services  being  procured,  delivery  or 
construction  schedules,  period  of  con¬ 
tract,  quantities,  unit  prices,  and  total 
price  or  estimated  cost.  If  the  procure¬ 
ment  action  is  a  contract  modification 
the  relation  to  the  program  under  the 
basic  contract  and  the  effect  thereof 
should  be  shown; 

(g)  A  statement  justifying  the  use  of 
negotiation  in  lieu  of  formal  advertis¬ 
ing; 

(h)  If  the  procurement  was  non-com¬ 
petitive  include  the  justification  for 
non-competitive  procurement  required 
by  §9-3.805-51.  If  the  procurement 
was  competitive,  describe  the  methods 
of  solicitation  employed  and  the  distri¬ 
bution  and  response  to  such  solicita¬ 
tions  or  requests;  and  the  basis  upon 
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which  it  is  concluded  that  such  solici¬ 
tations  or  requests  were  sufficient  to 
assure  such  full  and  free  competition 
as  is  consistent  with  the  procurement 
of  the  required  supplies  or  services. 
This  shall  include: 

(1)  Brief  summary  of  the  request  for 
proposal  used  as  a  basis  for  solicita¬ 
tion. 

(2)  Number  of  firms  invited  to 
submit  proposals  and  a  list  of  firms 
quoting,  together  with  their  respective 
quotations;  and 

(3)  The  reason  for  selection  of  the 
proposed  contractor,  when  award  is  to 
be  made  to  other  than  the  low  offeror 
or  there  is  a  wide  margin  between  the 
acceptable  quotation  and  other  quota¬ 
tions  received. 

(i)  The  history  of  negotiations  with 
the  proposed  contractor,  including  the 
consideration  given  to  appropriate  fac¬ 
tors,  and  the  basis  upon  which  it  is 
concluded  that  the  results  of  the  nego¬ 
tiations  are  advantageous  to  the  Gov¬ 
ernment.  This  shall  include: 

(1)  .Brief  summary  or  principal 
points  involved  in  negotiation  and  the 
final  results  thereof,  indicating  price 
changes,  if  any,  during  negotiations 
and  explanations  therefor; 

(2)  Comparison  of  the  proposed  con¬ 
tract  with  previous  procurements  of 
the  same  or  similar  supplies  or  ser¬ 
vices,  including  dates  of  previous  pro¬ 
curements,  quantities,  changes  in 
specifications  from  last  purchase,  if 
any,  and  justification  for  changes  in 
price; 

(3)  For  all  contracts  involving  con¬ 
struction  and  related  engineering  ser¬ 
vices.  the  cost  breakdown  which  was 
used  to  arrive  at  the  total  price  or  esti¬ 
mated  cost  for  fee  or  profit  computa¬ 
tion  purposes; 

(4)  For  all  contracts  for  the  oper¬ 
ation  or  management  of  DOE  facilities 
on  a  cost,  CPFF  or  CPAF  basis,  a  com¬ 
plete  explanation  of  provisions  agreed 
on  for  reimbursing  costs  generated 
elsewhere  than  at  the  project  site,  to¬ 
gether  with  complete  justification  for 
fixed  fee,  if  any; 

(5)  For  each  supply,  production,  and 
research  and  development  contract,  an 
appropriately  detailed  analysis  of  cost 
and  price  reflecting  final  negotiation, 
with  suitable  consideration  of  the  poli¬ 
cies  and  principles  stated  in  FPR  Part 
1-3,  Part  9-3  and  Part  9-15  including 
comments  showing  appropriate  review 
and  evaluation  of  major  elements  of 
cost  and  price  by  financial,  technical, 
and  other  qualified  personnel; 

(6)  Names  and  locations,  when  avail¬ 
able,  of  prospective  subcontractors 
and  estimated  amounts  of  respective 
subcontracts  which  will  exceed 
$100,000; 

(7)  Statement  as  to  whether  the  con¬ 
tract  will  contain  any  form  of  price  re¬ 
determination  or  escalation,  including 
reasons  for  inclusion; 

(8)  General  types  and  value  of  Gov¬ 
ernment  property  to  be  furnished,  or 
already  furnished  to  the  proposed  con¬ 


tractor  and  which  will  be  used  in  per¬ 
formance  of  the  work; 

(9)  Statement  as  to  whether  the  fi¬ 
nancial  condition  of  the  proposed  con¬ 
tractor  is  considered  satisfactory, 
whether  the  contract  is  to  be  partly  or 
wholly  financed  by  Government 
funds,  whether  guaranteed  loans  are 
involved,  whether  the  contractor’s  ac¬ 
counting  system  is  satisfactory  and 
adequate  to  furnish  information  re¬ 
quired  by  DOE  under  the  contract, 
and  if  a  performance  bond  is  to  be  fur¬ 
nished,  name  of  bonding  company  and 
amount  of  bond; 

(10)  Statement  as  to  the  technical 
ability  and  past  performance  of  the 
proposed  contractor  (if  the  contractor 
is  presently  performing  other  DOE 
contracts,  state  uncompleted  contract 
value,  status  of  work  thereunder  and 
the  effect  of  proposed  additional  con¬ 
tracts  or  backlog  on  the  proposed  con¬ 
tract); 

(11)  The  amount  of  funds  available 
and  encumbered  for  the  proposed  con¬ 
tract,  including  appropriation,  allot¬ 
ment  number,  subprogram  class  and 
budget  item; 

(12)  The  basis  for  establishing  deliv¬ 
ery  requirements  or  other  perfor¬ 
mance  schedules; 

(13)  Any  other  pertinent  data  in  the 
form  of  explanations,  comments,  or 
comparisons  concerning  any  unusual 
or  new  phases  of  the  procurement  or 
negotiations  relating  thereto  (recent 
and  current  contracts  of  the  contrac¬ 
tor  with  other  DOE  procuring  activi¬ 
ties  and  other  Government  agencies 
with  particular  emphasis  on  a  com¬ 
parison  of  business  aspects  of  such 
contracts  with  the  proposed  contract 
should  be  commented  upon);  and 

(14)  In  the  case  of  contract  actions 
requiring  Headquarters  approval,  the 
name  and  telephone  number  of  the 
DOE  negotiator  responsible  for  the 
transactions. 

PART  9-52— BUSINESS  INSTRUMENT  NUMBERS, 
AND  PROCUREMENT  REQUEST  NUMBERS 

Sec. 

9-52.000  Scope  of  part. 

9-52.001  Policy. 

SobjMrl  9-52.100 — Butlnait  Instrument  and  Number* 

9-52.101  Elements  of  basic  number. 

9-52.102  Illustration  of  number. 

9-52.103  Numbering  modifications. 

9-52.104  Task  orders/project  agreements 
(TO/PA). 

9-52.105  Distribution  of  contract  docu¬ 
ments. 

9-52.106  Responsibilities. 

9-52.107  Maintenance  of  files. 

Sub. 'art  9-57.200 — Procurement  Request  Humbert 

9-52.201  Policy  on  use. 

9-52.202  Elements  of  basic  number. 

9-52.203  Illustrations  of  PRN. 

9-52.204  Modifications  to  procurement  re¬ 
quests. 

Authority:  Tttle  V,  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  Adminis¬ 
trative  Procedures  Act,  as  amended  (5  U.S.C. 
551,  et.  seq. 


§  9-52.000  Scope. 

This  part  prescribes  procedures  for 
assigning  identifying  numbers  to  all 
contracts,  grants,  agreements,  and 
other  instruments  or  forms  related 
thereto  including  solicitations  and  pro¬ 
curement  requests. 

§  9-52.001  Policy. 

(a)  The  Business  Instrument  Num¬ 
bering  (BIN)  and  Procurement  Re¬ 
quest  Numbering  (PRN)  systems  shall 
be  used  for  instruments  and  forms  of 
the  types  listed  below.  Pending  issu¬ 
ance  of  other  policy  directives,  sales 
and  financial  assistance  numbering 
Policy  will  be  contained  herein. 

(b)  Numbers  shall  be  placed  in 
spaces  provided  on  the  applicable 
forms,  with  major  elements  separated 
by  dashes;  for  example.  EM-78-G-03- 
0357. 

Subpart  9-52.100 — Buiintti  Irutrumant  and 
Solicitation  Numbara 

§  9-52.101  Elements  of  basic  number. 

The  BIN  system  applies  to  those  in¬ 
struments  and  Identities  in  paragraph 
(b)  and  shall  be  retained  unchanged 
for  the  life  of  the  particular  instru¬ 
ment.  The  number  shall  consist  of  fif¬ 
teen  alpha  numeric  characters  posi¬ 
tioned  as  follows: 

(a)  The  first  character  shall  always 
contain  the  capital  letter  “E”.  , 

(b)  The  second  character  shall  be  a 
capital  letter  assigned  to  indicate  the 
program/project  office  which  initiated 
the  action  as  follows: 

Z— Office  of  the  Secretary,  Deputy  Secre¬ 
tary,  and  Under  Secretary 
B— Administrator  of  Economic  Regulatory 
Administration 

M— Assistant  Secretary  for  Conservation 
and  Solar  Applications 
D— Assistant  Secretary  for  Defense  Pro¬ 
grams 

P— Assistant  Secretary  for  Environment 
Q— Director  of  Administration 
U— Assistant  Secretary  for  Intergovernmen¬ 
tal  and  Institutional  Relations 
H— Assistant  Secretary  for  International  Af¬ 
fairs 

I— Administrator  of  Energy  Information  Ad¬ 
ministration 

J— Assistant  Secretary  for  Policy  and  Evalu¬ 
ation 

K— Federal  Energy  Regulatory  Commission 
L— Assistant  Secretary  for  Resource  Appli¬ 
cations 

R— Director  of  the  Office  of  Energy  Re¬ 
search 

T— Assistant  Secretary  for  Energy  Technol¬ 
ogy 

V— Other  Washington  Metropolitan  Area 
Offices  (Headquarters  Offices)  including: 
the  Inspector  Genera!,  the  General  Coun¬ 
sel,  The  executive  Secretariat,  Commit¬ 
tees  and  Boards,  the  Controller,  and  the 
Directorate  of  Procurements  and  Contract 
Management 

W— Field  organizations  which  include  the 
following  organizations  as  noted  from  the 
DOE  organization  chart  dated  September 
13,  1977,  Directorates  of  Regional  Compli¬ 
ance,  the  10  Federal  Regional  Representa¬ 
tives  of  the  Secretary,  Operations  Offices, 
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Laboratories,  Energy  Research  Centers, 
Facilities  (including  Production  and 
Weapons  Facilities),  and  Transmission  Ad¬ 
ministrations  and  Facilities,  and  the  Ura¬ 
nium  Resources  Facility  (Grand  Junc¬ 
tion). 

(c)  The  third  character  will  always 
be  a  dash  (— ). 

(d)  The  fourth  and  fifth  characters 
shall  be  the  last  two  digits  of  the  fiscal 
year  in  which  the  solicitation  is  Initiat¬ 
ed  or  the  business  instrument  Is 
awarded. 

(e)  The  sixth  character  shall  always 
be  a  dash  (— ) 

(f) (1)  The  seventh  character  shall  be 
a  capital  letter  assigned  to  indicate  the 
type  of  Instrument  or  solicitation  as 
follows: 

R — Request  for  proposals 
N— Program  opportunity  notice 
D— Program  research  and  development  an¬ 
nouncement 
B— Invitation  for  bid 
C— Contract 
G— Grant 

F— Cooperative  agreement 
S — Special  Research  Support  Agreement 
A— Agreement,  including  Basic  Agreements, 
Basic  Ordering  Agreements  and  Blanket 
Purchases  Arrangements 
X— Purchase  order 
Y — Sales  contract 

Q— Request  for  quotation  (non-small  pur¬ 
chases) 

W— Delivery  orders 
L — Loan  guarantee 

K— Interagency  agreement  (other  federal 
agency-sales  type) 

I—  Interagency  agreement  (other  federal 
agency-purchase  type) 

(2)  If  additional  codes  are  needed  to 
identify  types  of  instruments  and  so¬ 
licitations  not  listed  above,  they  may 
be  requested  from  the  Procurement 
Management  Systems  and  Analysis  Di¬ 
vision,  Headquarters. 

(g)  The  eighth  character  shall 
always  be  a  dash  (— ). 

(h) (1)  The  ninth  and  tenth  charac¬ 
ters  shall  be  numerals  assigned  to  indi¬ 
cate  the  procurement/contracts  office 
that  processed  the  instrument  as  fol¬ 
lows: 

01— Procurement  Operations  (Washington. 
D.C.) 

02— Chicago 
03— San  Francisco 
04 — Albuquerque 
05 — Oak  Ridge 
06— Richland 
07— Idaho 
08— Nevada 
09— Savannah  River 

II—  Pittsburgh  Naval  Reactors 

12—  Schenectady  Naval  Reactors 

13—  Grand  Junction 

14—  FFTF  Project 

15—  CRBR  Project 

17—  Environmental  Measurements  Labora¬ 
tory 

18—  Grand  Forks  ERC 

19—  Bartlesville  ERC 

20—  Laramie  ERC 

21—  Morgantown  ERC 

22—  Pittsburgh  ERC 

32—  Los  Alamos  Area  Office 

33—  Kansas  City  Area  Office 


39— Federal  Energy  Regulatory  Commission 

41—  Federal  Region  I  Office,  Boston 

42—  Federal  Region  II  Office,  New  York 
City 

43—  Federal  Region  III  Office.  Philadelphia 

44—  Federal  Region  IV  Office,  Atlanta 

45—  Federal  Region  V  Office,  Chicago 

46—  Federal  Region  VI  Office,  Dallas 

47—  Federal  Region  VII  Office,  Kansas  City 

48—  Federal  Region  VIII  Office,  Denver 

49—  Federal  Region  IX  Office,  San  Francis¬ 
co 

51— Federal  Region  X  Office,  Seattle 

61—  Bureau  of  Mines,  Branch  of  Procure¬ 
ment  and  Property  Management  (Pitts¬ 
burgh) 

62—  Bureau  of  Mines,  Branch  of  Procure¬ 
ment— Denver 

65— Bureau  of  Reclamation 

70— Southeastern  Power  Administration 

75— Southwestern  Power  Administration 

79—  Bonneville  Power  Administration 

80- 84— Reserved 

85—  Alaska  Power  Administration 

86- 89— Reserved 

91—  Petroleum  and  Oil  Shale  Reserves 
Office— Casper,  Wyoming 

92—  Petroleum  Reserves  Office— Kern 

County,  California 

93— 95— Reserved 

(2)  If  a  code  is  required  for  an  office 
not  listed  in  this  part,  it  should  be  re¬ 
quested  from  the  Procurment  Manage¬ 
ment  Systems  and  Analysis  Division, 
Headquarters. 

(i)  The  eleventh  character  shall 
always  be  a  dash  (— ). 

(j)  The  twelfth  through  fifteenth 
characters  shall  contain  a  four  digit 
serial  number  for  the  instrument. 
Leading  zeroes  should  be  included,  as 
necessary,  to  achieve  all  four  digits.  A 
single  series  of  serial  numbers  shall  be 
used  for  both  purchase  orders  (code 
“X”  in  § 9-52.101(f)(l)),  and  delivery 
orders  (code  “W”  in  §  9-52. 101(f  )(1)).  A 
single  separate  series  shall  be  used  for 
all  other  business  instruments  com¬ 
bined  (codes  “C,”  "G,”  “F,”  "S,”  “A,” 
•%"  and  “L”  in  §  9-52.101(f)(l)).  Sales 
type  instruments  and  solicitations 
shall  use  one  or  more  other  series.  A 
series  should  run  consecutively 
through  9999  before  returning  to  0001, 
regardless  of  carrying  over  into  subse¬ 
quent  fiscal  years. 

§  9-52.102  Illustration  of  number. 

The  following  illustrates  the  con¬ 
figuration  of  the  instrument  number 
as  prescribed  in  §  9-52.101: 


Position 

Value 

Description 

E 

DOE. 

2 

C 

The  initiation  office— the 
Assistant  Secretary  for 
Conservation  and  Solar 
Application. 

3 

— 

Separator. 

4-5 

78 

Fiscal  year  In  which  the 
Instrument  was  awarded. 

6 

— 

Separator. 

7 

u 

Q rant  (type  of  Instrument). 

8 

— 

Separator. 

0-10 

03  San  Francisco  Operations 
Office  (office  code). 

11 

— 

Separator. 

12-15 

0367 

Four  digit  serial  number. 

§  9-52.103  Numbering  modifications. 

Modification  numbers  used  in  con¬ 
junction  with  basic  instrument  num¬ 
bers  shall  be  used  to  identify  amend¬ 
ments  to  solicitation  documents  and 
modifications  of  contracts,  grants, 
agreements,  etc. 

(a)  Amendments  to  each  solicitation 
document  shall  be  sequentially  num¬ 
bered  by  use  of  a  three  position  nu¬ 
meric  serial  number,  separate  from 
the  solicitation  number,  commencing 
with  001. 

(b)  Modifications  to  each  instrument 
shall  be  sequentially  numbered  by  use 
of  a  four  position  alpha  numberic 
number  separate  from  the  instrument 
number,  as  follows: 

(1)  The  first  position  shall  be  a  cap¬ 
ital  letter  identifying  the  type  of 
action  as  follows: 

A— Any  modification  which  results  in  an  in¬ 
crease  or  decrease  in  obligated  funds; 

M— Any  modification  which  has  no  effect 
on  the  obligation  of  funds. 

(2)  The  second  through  fourth  posi¬ 
tions  shall,  contain  the  sequential 
serial  number  of  the  modification, 
commencing  with  001.  A  separate 
series  of  serial  numbers  for  each  type 
of  modification  shall  not  be  used. 

(c)  Illustration  of  modification  num¬ 
bers. 

M 002— Modification  to  contract  with  no 
change  in  funding  obligation. 

A003— Modification  to  contract  with 

changes  in  funding  obligation. 

§  9-52.104  Task  orders/project  agreements 
(TO/PA). 

TO /PA  numbers  used  in  conjunction 
with  basic  instrument  numbers  shall 
be  sequentially  numbered  by  use  of  a 
three  position  numeric  serial  number 
commencing  with  the  next  successive 
number  to  the  previous  number  used 
with  the  basic  instrument. 

§9-52.105  Distribution  of  contract  docu¬ 
ments. 

(a)  Basic  distribution  of  procure¬ 
ment  and  financial  assistance  docu¬ 
ments.  Procurement  and  financial  as¬ 
sistance  activities  which  execute  or  ad¬ 
minister  instruments  are  responsible 
for  making  the  following  minimum 
distribution  of  instruments: 

(1)  One  original  signed  copy  to  the 
Official  Contract  File. 

(2)  One  signed  copy  to  the  files  of 
the  office  administering  the  instru¬ 
ment  when  that  office  is  different 
from  the  office  maintaining  the  Offi¬ 
cial  Contract  File. 

(4)  One  signed  copy  to  the  General 
Accounting  Office  when  required  by 
GAO  Manual,  Title  7-4510.50.  This 
regulation  provides  in  part  as  follows: 

The  original  of  all  contracts  with  common 
carriers  of  all  types  for  llnehaul  freight  or 
passenger  transportation  services.  Including 
passenger  charter  agreements  but  excluding 
contracts  for  local  storage,  drayage,  and 
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hauling,  shall  be  transmitted  promptly,  to 
the  General  Accounting  Office,  Service  Sub¬ 
division.  Transportation  Division,  Washing¬ 
ton,  D.C.  20548. 

(5)  One  signed  copy  to  the  DOE  fi¬ 
nance  office  servicing  the  procurement 
activity. 

(6)  To  the  activity  initiating  the  pro¬ 
curement,  two  copies  of  each  instru¬ 
ment. 

(b)  Distribution  of  sales  contracts. 
[Reserved] 

§  9-52.106  Responsibilities. 

The  activities  receiving  a  copy  of  in¬ 
struments  pursuant  to  §  9-52.105,  shall 
maintain  a  file  of  such  instruments 
and  shall  be  responsible  for  making 
the  file  available  upon  request. 

§  9-52.107  Maintenance  of  files. 

Heads  of  procurement  activities 
shall  maintain  the  official  file  of  all 
instruments  awarded  and  adminis¬ 
tered  thereby.  The  location  and  distri¬ 
bution  of  files  in  an  activity  are  the  re¬ 
sponsibility  of  the  head  of  that  activ¬ 
ity. 

Subpart  9-52.290 — Procurement  Request 
Numbers 

§  9-52.201  Policy  on  use. 

(a)  The  PRN  system  shall  apply  to 
all  requests  to  enter  into,  extend, 
modify  or  terminate  contracts,  agree¬ 
ments  (including  interagency  agree¬ 
ments),  grants,  or  other  forms  of  fi¬ 
nancial  assistance. 

(b)  Modifications  to  instruments 
which  are  not  the  result  of  procure¬ 
ment  requests  with  a  discrete  PRN 
from  a  Headquarters  program  office 
shall  be  initiated  by  the  appropriate 
field  activity  utilizing  a  discrete  PRN 
(Le.,  modifications  as  the  result  of  ap¬ 
proved  financial  plans  are  to  be  initiat¬ 
ed  by  the  appropriate  field  activity, 
which  will  assign  its  own  PRN). 

<c)  Transfers  of  procurement  actions 
in  process  from  one  procurement  ac¬ 
tivity  to  another  will  be  done  by  can¬ 
celling  the  PR  and  reissuing  with  a 
new  number  assigned  by  the  initiating 
office. 

(d)  If  the  plan  is  to  fund  an  action 
with  funds  from  more  than  one  fiscal 
year,  individual  Procurement  Requests 
(PR)  are  required  for  each  year’s  fund 
ing,  each  with  its  own  unique  number 
as  specified  in  §  9-53.202. 

§  9-52.202  Elements  of  basic  number. 

The  basic  number  shall  consist  of 
eleven  alpha  numeric  characters  posi¬ 
tioned  as  follows: 

(a)  The  first  character  shall  contain 
the  capital  letter  which  identifies  the 
office  originating  the  PR  using  identi¬ 
fication  letters  assigned  in  §  9- 
52.101(b). 

(b)  The  second  and  third  characters 
shall  be  the  number  of  the  procure¬ 
ment  office  assigned  to  process  the  PR 


using  those  identification  numbers  as¬ 
signed  in  §  9-101(h). 

(c)  The  fourth  character  shall 
always  be  a  dash  (— ). 

(d)  The  fifth  and  sixth  characters 
shall  be  the  last  two  digits  of  the  fiscal 
year  of  the  funds  authorized  in  item 
16  of  the  PR  form. 

(e)  The  seventh  character  shall 
always  be  a  dash  (— ). 

(f)  The  eighth  through  eleventh 
characters  shall  be  the  serial  number 
of  the  PR  and  shall  commence  with 
the  number  0001  at  the  start  of  each 
fiscal  year.  A  single  series  of  serial 
numbers  will  be  used  by  each  initiat¬ 
ing  office. 

§  9-52.203  Illustrations  of  PRN. 

RO2-78-013S 


Position 

Value 

Description 

1 

R 

PR  was  Initiated  by  the  Office 
of  Energy  Research. 

2—3 

02 

The  procurement  action  was 
assigned  to  the  Chicago 
Operations  Office. 

4 

— 

Separator. 

5-6 

78 

Fiscal  year  of  the  funds  to  be 
certified  available  for 
obligation. 

7 

— 

Separator. 

8-11 

0135 

4  digit  serial  number. 

§  9-52.204  Modifications  to  procurement 
requests. 

Modifications  of  PRs  are  used  to 
change  any  of  the  information  con¬ 
tained  in  the  original  PR— this  in¬ 
cludes  cancellation  of  a  PR. 

(a)  Modifications  to  procurement  re¬ 
quests  shall  be  numbered  by  adding 
three  additional  characters  to  the 
basic  PR  number  as  follows: 

(1)  The  twelfth  character  shall  con¬ 
tain  a  decimal  point. 

(2)  The  thirteenth  and  fourteenth 
character  shall  be  the  serial  number  of 
the  modification  and  shall  commence 
with  the  number  01. 

(b)  below  is  an  illustration  of  a  modi¬ 
fication  to  a  procurement  request. 

R02-78-0135.01 

Position  and  Description 

1-11  Basic  PR  number. 

12-24  Modification  No.  1  to  basic  PR. 


PART  9-53— CONTRACT  REPORTING 

Sec. 

9-53.000  Scope  of  part. 

9-53.001  Applicability. 

9-53.002  Responsibility. 

9-53.003  Definition  of  procurement  action. 
9-53.004  Reports  required. 

9-53.005  Submission  and  frequency  of  re¬ 
ports. 

9-53.006  Preparation  of  reports. 

§  9-53.000  Scope  of  part 

This  part  sets  forth  the  policies  and 
procedures,  established  for  uniform  re¬ 
porting  of  essential  data  on  procure¬ 
ment  actions  to  Headquarters.  Such 


data  is  used  for  staff  and  Secretarial 
level  management  purposes,  and  for 
reporting  to  the  Congress,  the  General 
Accounting  Office,  General  Services 
Administration,  Small  Business  Ad¬ 
ministration,  Renegotiation  Board, 
Office  of  Federal  Contract  Compli¬ 
ance,  Department  of  Labor,  and  the 
public. 

§  9-53.001  Applicability. 

(a)  Procuring  activities  shall  submit 
reports  for  procurement  actions  taken 
by  the  activity  and  shall  require  quar¬ 
terly  reports  from  each  prime  contrac¬ 
tor  under  the  cognizance  of  the  activ¬ 
ity  when  the  prime  contract  contains 
the  provisions  described  in  FPR  sub¬ 
sections  l-1.710-3(b)  and  1-1.1310- 
2(b). 

(b)  If  a  contractor  has  more  than 
one  procurement  office,  data  will  be 
reported  separately  for  each  office. 
Also,  if  a  contractor  has  more  than 
one  contract  subject  to  these  reporting 
requirements,  data  will  be  reported 
separately  for  each  contract. 

§  9-53.002  Responsibility. 

(a)  The  senior  procurement  official. 
Headquarters,  is  responsible  for  main¬ 
taining  a  central  file  of  contract  data 
and  for  issuing  all  reports  and  analy¬ 
ses  of  procurement  actions  on  a  DOE- 
wide  basis. 

(b)  Heads  of  procuring  activities  are 
responsible  for  preparing: 

(1)  All  reports  covering  direct  pro¬ 
curement  actions  by  their  activities 
and  the  collection,  summarization  and 
review  of  all  contractor  reports  under 
contracts  administered  by  their  activi¬ 
ties;  and 

(2)  Reports  on  Headquarters-desig¬ 
nated  contracts,  and  contracts  directed 
by  other  activities  under  procurement 
directives.  (The  DOE  procuring  activ¬ 
ity  which  executes  and  administers 
the  contract,  regardless  of  where 
funds  are  obligated,  shall  report  that 
contract  as  one  of  its  procurement  ac¬ 
tions.) 

§  9-53.003  Definition  of  procurement 
action. 

(a)  “Procurement  action”  as  used  in 
relation  to  the  contract  reporting 
system  for  prime  contracts  and  sub¬ 
contracts  (when  required  by  FPR  1- 
1.710-3(b)  and  l-1.1310-2(b))  include: 

(1)  All  contracts  and  subcontracts 
(including  both  new  contracts  and  con¬ 
tracts  superseding  preliminary  instru¬ 
ments),  purchase  or  delivery  orders, 
grants,  cooperative  agreements,  and 
interagency  agreements. 

(2)  All  preliminary  contractual  in¬ 
struments  such  as  letter  contracts; 

(3)  All  amendments,  supplements, 
modifications,  changes,  cancellations, 
and  terminations  including  letters 
changing  the  contract  amount; 

(4)  Contracts  which  cover  rental; 

(5)  All  orders  placed  against  other 
Government  agencies  (such  as  orders 
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on  Federal  Supply  Centers  or  working 
fund  agreements  covering  work  or  ser¬ 
vices  performed  for  DOE  by  other 
Government  agencies); 

(6)  All  payments  to  utility  compa¬ 
nies.  Payments  against  such  contracts 
are  to  be  reported  on  the  basis  of  esti¬ 
mated  annual  expenditures,  with  an 
adjustment  made  quarterly  (based  on 
fiscal  year)  to  indicate  actual  pay¬ 
ments  under  the  contract  during  the 
fiscal  year; 

(7)  All  orders  against  existing  open- 
end  or  indefinite  quantity  contracts, 
including  contracts  with  any  other 
Government  agency,  such  as  job 
orders,  task  orders,  or  delivery  orders 
(orders  against  such  contracts  should 
be  reported  under  the  basic  contract). 
Blanket  purchase  orders  or  require¬ 
ment  orders  whose  cumulative  obliga¬ 
tions  are  estimated  to  reach  or  exceed 
$10,000  are  to  be  reported,  with  an  ad¬ 
justment  made  quarterly  (based  on 
fiscal  year)  to  indicate  actual  pay¬ 
ments  under  the  contract  during  the 
fiscal  year  (including  contracts  under 
$10,000); 

(8)  Contracts  for  the  acquisition  of 
uranium  bearing  ores,  concentrates, 
and  other  source  materials. 

(b)  The  term  “procurement  action” 
as  used  in  the  contract  reporting 
system  excludes: 

(1)  Contracts  for  the  acquisition, 
lease  or  purchase  of  land; 

(2)  Purchases  paid  for  in  cash; 

(3)  Orders  placed  against  other  DOE 
procuring  activities,  contractors,  or 
Government  agencies  involving  trans¬ 
fers  of  excess  equipment  or  surplus 
material: 

(4)  Transportation  by  Government 
bill  of  lading  and  transportation  of 
personnel  by  Government  travel 
order;  and 

(5)  Contractual  arrangements  falling 
within  object  classifications:  10,  Per¬ 
sonal  Services  and  Benefits;  33,  Invest¬ 
ments  and  Loans;  42,  Insurance  Claims 
and  Indemnities;  and  44,  Refunds. 

§  9-53.004  Reports  required. 

(a)  DOE  Form  PR-328A,  Contract 


Data  Worksheet,  shall  be  prepared  by 
each  DOE  procuring  activity  for  each 
of  the  following: 

(1)  Any  procurement  action  when 
the  initial  procurement  action  is  for 
$10,000  or  more  or  when  the  accumu¬ 
lated  amount  of  a  previously  unreport¬ 
ed  series  of  procurement  actions  totals 
$10,000  or  more. 

(2)  Letter  contracts  which  meet  re¬ 
porting  requirements  shall  be  report¬ 
ed.  Conversions  of  letter  contracts  to 
definitive  contracts  shall  be  reported 
on  DOE  Form  PR-3283. 

(b)  DOE  Form  PR-328B,  Prime  Con¬ 
tract  Change  Worksheet,  shall  be  pre¬ 
pared  by  DOE  procuring  activities  to 
report  changes  in  DOE  contracts. 

(c)  DOE  Form  PR-330A,  Supplemen¬ 
tal  Report  of  Procurement  Actions  — 
Worksheet,  shall  be  prepared  in  accor¬ 
dance  with  paragraph  §  9-53.005(b)  by 
each  DOE  procuring  activity  and  con¬ 
tractor  unless  excepted  in  §  9- 
53.001(a). 

(d)  DOE  Form  PR-330B,  Supple¬ 

mental  Report  of  Procurement  Ac¬ 
tions— Worksheet— Labor  Surplus 

Area  Report,  shall  be  prepared  in  ac¬ 
cordance  with  paragraph  §9-53. 005(c) 
by  each  DOE  procuring  activity. 

§  9-53.005  Submission  and  frequency  of 
reports. 

(a)  DOE  activities  which  administer 
contracts  shall  furnish  reports  in  the 
required  CIS  format  of  Forms  328A 
and  3283  by  SACNET  or  by  tabulating 
machine  cards  1  to  the  Office  of  Com¬ 
puter  Sendees  and  Telecommunica¬ 
tions  Management,  Computer  Oper¬ 
ations  Section,  Headquarters,  either 
(1)  on  a  current  basis,  as  soon  as  prac¬ 
ticable  after  the  date  the  individual 
procurement  action  is  taken,  or  (2) 
weekly  following  the  close  of  the 
period  in  which  the  procurement  ac- 


1  Reporting  offices  without  ADP  facilities 
may  furnish  the  completed  worksheets  iden¬ 
tified  above  to  the  senior  procurement  offi¬ 
cial  or  designee,  Headquarters,  for  further 
handling. 


tions  were  taken,  in  time  to  reach 
Headquarters  no  later  than  12  p.m. 
Eastern  time  on  the  second  subse¬ 
quent  workday  of  each  week,  and  the 
first  workday  of  the  new  reporting 
’calandar  day  following  the  close  of 
month  covering  any  unreported  ac¬ 
tions  from  the  previous  month. 

(b)  Quarterly  Supplemental  Report, 
of  Procurement  Actions  (DOE  Form 
PR-330A),  covering  procurement  ac¬ 
tions.  purchase  orders,  grants,  and  co¬ 
operative  agreements  not  reportable 
under  DOE- PR  9-53.004(a),  shall  be 
furnished  quarterly  by  procuring  ac¬ 
tivities  and  reporting  contractors  to 
the  senior  procurement  official.  Head¬ 
quarters,  or  designee  by  the  fifteenth 
calendar  day  following  the  close  of 
each  fiscal  year  quarter  for  actions 
taken  or  changed  in  the  preceding 
three-month  period.  Five  separate 
Forms  PR-330A  shall  be  prepared  to 
summarize  the  data  by  number  of 
dollar  actions  and  dollar  value.  The 
five  are: 

(1)  Ail  fixed-price  type  procurement 
actions: 

(2)  All  cost-reimbursement  type  pro¬ 
curement  actions; 

(3)  All  special  research  support 
agreement  actions; 

(4)  All  grant  actions;  and 

(5)  All  cooperative  agreement  ac¬ 
tions. 

(c)  Quarterly  Supplemental  Report 
of  Procurement  Actions— Worksheet- 
Labor  Surplus  Area  Report  (DOE 
Form  PR-330B),  shall  be  furnished 
quarterly  by  procuring  activities  to  the 
senior  procurement  official.  Headquar¬ 
ters,  or  his  designee,  by  the  fifteenth 
each  fiscal  year  quarter  for  actions 
taken  or  changed  in  the  preceding 
three-month  period. 

§  9-53.006  Preparation  of  report*. 

Detailed  instructions  for  completion 
of  the  forms  are  contained  in  DOE 
Procurement  Handbook  H9-53,  Con¬ 
tract  Information  System  (CIS). 
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